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UPPER  CANADA  REPORTS, 

OLD  SERIES. 

{Commencing  from  the  end  of  Mr.  Draper's  Volume  of  Printed  Reports.) 

IN  THE  ClUEEN'S  BENCH. 

CASES  DETERMINED  IN  TRINITY  TERM,  2*3  VIC. 

Present, — The  Hon.  Mr.  Justice  Sherwood, 
"         Mr.  Justice  Macaulay, 
"         Mr.  Justice  McLean, 
"         Mr.  Justice  Jones  (a). 


Wilson  v.  Hili.. 

Guarantee — Statement  of  consideration —  Variance. 
"  I  hereby  guarantee  to  you  the  payment  of  the  carding  machine  which 

Hugh  McDonald,  Esq.,  Stone  Mills,  has  purchased  from  you,  on  the  terms 

agreed  on  between  you  and  him."  tyi^ 
Held,  per  Sherwood,  j.,  that  the  consideration  was^suxHciently  stated— j?cr 

3IcLean,  J.,  that  it  was 
The  evidence,  however,  shewed  a  fatal  variance  between  the  actual  contract 

for  sale  of  the  machine  and  that  declared  on,  both  as  to  price  and  terms  of 

payment,  and  on  this  ground  the  court  concurred  in  ordering  a  nonsuit. 

This  was  an  action  of  assumpsit  brought  on  a  written 
guarantee,  dated  the  20th  of  May,  1833,  in  the  following 
terms :  I  hereby  guarantee  to  you  the  payment  of  the 
carding  machine,  which  Hugh  McDonald,  Esq.,  Stone  Mills, 
has  purchased  from  you,  on  the  terms  agreed  upon  between 
you  and  him." 

The  plaintiff  declared  on  the  common  counts,  and  on  the 
following  special  count,  "  that  whereas  on  the  20lh  of  May, 
1833,  in  consideration  of  sale  on  credit  by  the  plaintiff  to 
one  Hugh  McDonald  of  a  carding  machine,  the  defendant, 
by  his  writing  of  the  date  aforesaid,  guaranteed  to  the 
plaintiff  the  value  of  the  said  machine,  on  the  same  terms 
agreed  upon  between  the  plaintiff  and  the  said  McDonald." 


{a)  The  Hon,  Chief  Justice  being  absent  in  England. 
B  VOL.  VI. 


10  queen's  bench,  trinity  term,  2  &  3  VIC. 

The  plaintiff  averred  sale  and  delivery  thereupon  to  the  said 
McDonald  for  £150,  being  the  reasonable  value  of  the  said 
machine,  payable  as  follows :  £50  at  the  time  of  sale,  and 
£50  with  interest  at  the  expiration  of  each  year  afterwards, 
till  the  whole  sum  should  be  paid.  The  plaintiff  then  averred 
non-payment  of  the  said  sums  at  the  times  aforesaid,  or  of 
any  part  thereof,  of  which  the  defendant  on  the  1st  of  July, 
1836,  had  notice,  &c. 

It  was  proved  at  the  trial  that  Hugh  McDonald  had 
agreed  to  purchase  the  carding  machine  from  the  plaintiff, 
in  January  1833,  at  £137  10s.,  the  machine  to  be  delivered 
on  the  1st  of  June  following.  In  May  following,  Hugh 
McDonald  called  on  the  plaintiff  to  ascertain  whether  the 
machine  would  be  ready  at  the  time  agreed  upon.  The 
defendant  said  it  would  be  ready,  but  also  said  he  would 
not  part  with  it  till  he  got  security.  McDonald  then  went 
to  the  defendant,  and  he  consented  to  be  surety  :  he  wrote 
the  guarantee,  and  the  defendant  signed  it;  and  then  it  was 
taken  to  the  plaintiff,  and  he  accepted  it,  saying  it  was  quite 
satisfactory.  The  machine  was  delivered  on  the  guarantee, 
but  not  at  the  time  agreed  upon.  McDonald  informed  the 
defendant  of  the  terras  of  payment,  which  were,  to  pay  one 
third  down,  and  the  remainder  in  two  instalments,  the  first 
on  the  1st  of  June,  1835,  and  the  second  a  year  from  that  date, 
without  interest.  The  plaintiff  had  requested  payment  of 
McDonald. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  enter  a 
nonsuit  if  this  court  should  be  of  opinion  that  the  objections 
raised  at  the  trial,  or  any  of  them,  were  sufficient  in  law; 
two  of  which  were  the  following:  first,  that  there  was  a 
variance  between  the  agreement  stated  in  the  declaration 
and  the  one  proved  at  the  trial,  in  the  price  agreed  upon  for 
the  machine,  and  in  the  terms  of  payment ;  secondly,  that 
no  consideration  was  stated  in  the  written  guarantee. 
There  were  other  objections,  but  the  court,  thinking  that 
both  of  these  were  sustained,  thought  it  unnecessary  to  enter 
into  a  consideration  of  more. 

Sherwood,  J. — The  variance  between  the  contract  de- 
clared upon  for  the  sale  of  the  machine,  and  the  one  proved, 
is  too  obvious  to  require  comment ;  there  is  no  doubt  it  is  fatal. 
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With  respect  to  the  second — that  no  consideration  is 
stated  in  the  written  guarantee. 

This  objection  is  based  on  the  4th  section  of  the  29  Car. 
II.  ch.  3,  called  the  Statute  of  Frauds,  which  provides  "that 
no  action  shall  be  brought,  whereby  to  charge  the  defendant 
on  any  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised." 

It  has  been  determined  in  a  variety  of  cases,  that  the 
statute  only  applies  to  collateral  promises,  that  is,  where 
there  exists  a  debt  or  legal  liability  on  the  part  of  a  third 
person  ;  but  it  has  no  reference  to  an  original  promise  to 
pay  a  debt  or  satisfy  a  demand  in  regard  of  which  no  other 
person  was  ever  responsible,  or  had  promised  to  pay. 

In  the  present  case,  however,  it  clearly  shows  the  defen- 
dant became  responsible  for  the  debt  of  another ;  and,  in 
order  to  render  the  written  engagement  which  he  signed  a 
valid  contract,  it  is  necessary  the  consideration  for  the 
promise  should  appear  on  the  face  of  the  instrument. — 5 
East,  10;  3  B.  &  B.  14;  10  Moore,  305. 

No  agreement  required  by  the  Statute  of  Frauds  to  be 
in  writing  can  be  contradicted,  or  added  to,  or  materially 
varied,  by  parol  evidence ;  because  such  testimony  would 
defeat  the  provisions  of  the  statute,  and  introduce  that 
uncertainty  which  it  was  the  great  object  of  the  Legislature 
to  suppress  as  far  as  possible. — 5  East,  10;  1  Price,  143. 
If  the  consideration  can  be  reasonably  collected,  or  fairly 
inferred,  from  the  writing  itself,  or  can  be  collected  from 
any  written  correspondence,  or  from  any  other  writings 
between  the  parties,  when  it  cannot  be  collected  from  the 
written  guarantee,  it  will  answer,  provided  the  guarantee 
refers  to  the  correspondence,  or  to  any  instrument  containing 
the  consideration,  and  states  that  the  terms  of  the  contract 
are  comprised  in  such  writings. — 8  Moore,  2 ;  7  Moore,  252  ;• 
7  Bing.  254;  1  Stark.  14. 

In  this  case  no  consideration  is  stated  in  the  written 
guarantee,  nor  can  any  be  collected  from  the  writing ;  and 
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as  it  does  not  refer  to  any  other  writing  which  contains  the 
terms  of  the  contract,  I  think  it  is  insufHcient,  and  cannot 
sustain  an  action,  and  that  a  nonsuit  should  be  entered. 

McLean,  J. — By  the  fourth  section  of  the  Statute  of 
Frauds,  an  agreement  to  , pay  the  debt  of  another  must  be  in 
writing,  and  must  contain  the  consideration  for  the  promise, 
as  well  as  the  proniise  itself ;  and  parol  evidence  of  the  con- 
sideration is  inadmissible.  In  this  case  the  consideration 
is  a  carding  machine  purchased  by  Hugh  McDonald,  Esq., 
from  the  plaintiff,  the  payment  of  which  the  defendant 
guaranteed,  or  became  accountable  for,  on  the  terms  agreed 
upon.  In  the  case  of  Stadt  v.  Lill  (9  East  348),  a  guarantee 
in  the  following  form  was  held  good  by  Lord  Ellenborough  : 
"  1  guarantee  the  payment  of  any  goods  which  J.  Stadt 
delivers  to  J.  Nichols."  The  consideration  here  was 
prospective,  consisting  of  goods  to  be  delivered ;  and  Lord 
Ellenborough  said  that  "the  stipulated  delivery  of  the 
goods  to  Nichols  was  a  consideration  appearing  on  the 
face  of  the  writing,  and  when  the  delivery  took  place  the 
consideration  attached."  In  the  present  case  the  property 
is  stated  to  have  been  purchased,  and  the  payment  is 
guaranteed  on  the  terms  agreed  upon.  I  think  it  was  com- 
petent to  the  defendant  to  prove  by  parol  testimony  the 
price  of  the  carding  machine  and  the  t^ms  agreed  upon  for 
the  payment,  and  that  on  proof  of  delivery  according  to  these 
terms,  the  consideration  attached,  as  in  the  case  of  Stadt 
V.  Lill.  In  the  case  of  Bateman  v.  Phillips  (15  East,  272) 
the  court  decided  that  a  letter  addressed  by  the  defendant 
to  Mr.  Gwynn,  who  was  the  plaintiff's  attorney,  stating  that 
"  the  bearer  D.  Williams  has  a  sum  of  money  to  receive 
from  a  client  of  mine  some  day  next  week,  and  I  trust  you 
will  give  him  indulgence  till  that  day,  when  I  undertake  to 
see  you  paid,"  and  signed  by  the  defendant,  is  evidence 
within  the  fourth  clause  of  the  Statute  of  Frauds  to  charge 
the  defendant  with  the  debt  due  from  Williams  to  the 
plaintiff,  upon  proof  by  parol  of  its  amount.  In  the  under- 
taking of  Phillips,  as  in  this  undertaking,  no  specific  amount 
is  stated,  and  I  think  it  was  equally  competent  to  the  plain- 
tiff here  to  prove  the  amount  by  parol  testimony  as  well  as 
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the  terms  of  payment.  On  the  authority  of  these  cases,  I 
think  the  instrunaent  contains  a  sufficient  consideration  and 
promise  to  satisfy  the  requirements  of  the  Statute  of  Frauds; 
and  had  the  plaintiff  proved  the  amount  of  the  demand  and 
the  terms  of  payment  as  stated  in  his  declaration,  I  think 
he  would  be  entitled  to  recover  in  this  action.  There  is, 
however,  a  variance  between  the  agreement  proved  and 
that  set  forth  in  the  declaration  as  having  been  made 
between  the  plaintiff  and  Hugh  McDonald,  and  on  this 
ground  I  think  he  must  fail,  and  that  a  nonsuit  must  be 
entered. 

Rule  absolute  for  non-suit. 


Wells  v.  Ritchie.' 

Bond. 

When  the  defendant  agreed  to  lend  the  plaintiff  £2000,,to  be  advanced  as  it 
might  be  required,  and  received  from  the  plaintiff  a  conveyance  of  land  to 
secure  the  advances,  and  gave  back  a  bond  reciting  the  agreement,  and 
binding  himself  to  re-convcy  tlie  lands  on  repayment  of  the  sum  advanced, 
on  a  certain  day,  and  the  defendant  before  that  day  made  further  ad- 
vances to  £10,000,  and  received  timber  &c.  on  account  to  £7000  : 

Held,  that  the  bond  was  a  continuing  security,  and  that  the  defendant  was 
not  obliged  to  re-convey  on  payment  of  the  £2000  first  advanced. 

Debt  on  bond,  conditioned  to  re-convey  certain  property 
in  By  town  to  plaintiff  and  partner  McRae,  on  payment  of 
£2000,  agreed  to  be  advanced  by  Wm.  Ritchie  &  Co.  to  the 
plaintiff",  with  interest  thereon,  on  or  before  the  1st  of  De- 
cember, 1836. 

This  action  was  brought  by  Wells  as  surviving  partner, 
and  he  averred  payment  to  the  defendant  of  the  sum  of  £2000 
and  interest  on  or  before  the  1st  of  December,  1836,  and 
that  he  afterwards  requested  defendant  to  re-convey,  but 
that  defendant  refused  to  do  so,  whereby  &c. 

It  appeared  in  evidence  that  on  the  23rd  of  October,  1835, 
the  plaintiff  and  his  partner  owed  defendant's  firm  £2609 
195.  bd.  for  which  two  promissory  notes  had  been  given,  one  , 
payable  on  demand,  with  interest,  for  £609  19s.  bd.  the  other 
payable  on  the  15th  of  November,  1835,  guaranteed  by 
Messrs.  W.  Wells  and  W.  B.  Wells,  of  Augusta,  and  Peter 
Aylwin  of  By  town. 
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On  the  28th  of  October,  1835,  defendant  agreed,  on  being 
furnished  with  a  renev/al  of  guarantee  for  these  sums  from 
the  same  parties,  to  postpone  the  time  of  payment  till  plain- 
tiff should  get  down  their  first  timber  to  Quebec,  but  not 
later  than  the  15th  of  August,  1836,  at  which  period  the 
amount  was  payable  with  interest,  as  well  as  the  further 
advances  which  were  by  the  same  instrument  agreed  to  be 
made  to  plaintiff  by  W.  Ritchie  &  Co.  in  the  course  of  the 
then  next  winter  aud  summer,  amounting  to  £2500,  of  which 
£1500  was  to  be  advanced  by  notes  or  acceptances,  and 
£1000  at  the  current  prices  in  groceries,  provisions,  and 
dry  goods.  The  plaintiff  and  partner  by  that  instrument 
agreed  to  pay  the  whole  amount  of  advances^  including  the 
the  balance  of  the  old  account  (£2609  195.  bd.)  as  well  as 
advances  in  goods,  groceries,  and  provisions,  out  of  the  first 
of  their  timber  that  arrived  at  the  Quebec  market,  with 
interest,  not  later  than  the  15th  of  August,  1836.  Of  the 
sum  of  £2500  agreed  to  be  advanced  during  the  winter  and 
summer  of  1836,  the  sum  of  £2000  was  agreed  to  be  secured 
by  a  deed  of  certain  property  in  Bytown,  to  be  paid  by  the 
15th  of  August,  1836,  though  the  bond  to  be  given  for 
re-conveyance  on  payment  of  amount  was  to  be,  that  on 
payment  of  that  amount  on  or  before  the  Ist  of  December, 
1$36,  then  the  defendant  should  re-convey  the  premises  to 
the  plaintiff. 

In  pursuance  of  this  agreement  the  plaintiff  and  partner 
conveyed  to  W.  Ritchie,  the  defendant,  the  premises  in 
Bytown,  and  took  at  the  same  time  (12th  of  November,  1835) 
his  bond  to  re-convey  on  payment  of  £2000,  on  which  this 
action  was  brought. 

The  defendant's  firm,  in  compliance  with  the  agreement, 
made  advances  to  the  plaintiff,  not  only  to  the  amount  which 
they  had  agreed  to  advance,  but  for  a  much  larger  sum,  so 
that  about  the  15th  of  August,  when  the  whole  amount 
should  be  paid  with  interest  according  to  the  agreement, 
the  plaintiff  was  indebted  to  defendant  in  a  sum  of  about 
£7779  12s.  6a.,  including  the  old  balance.  The  defendant 
still  continued  to  make  advances,  and  up  to  the  1st  of  No- 
vember, 1836,  had  advanced  to  the  plaintiffs  about  £11,000. 
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On  account  of  this  sum  the  plaintiffs  delivered  timber  to 
the  defendant's  house  at  Quebec,  A.  Gilmour  &  Co.,  which 
according  to  the  account  rendered  Vv^as  credited  to  defen- 
dants at  £4542  125.  Ic?;  and  was  delivered  under  an 
agreement  of  the  i5th  of  September,  1836,  whereby  the 
plaintiff  agreed  to  sell  A.  Gilmour  &  Co.  ail  the  red  pine 
timber  which  he  had  in  market,  or  to  come  to  market  that 
season,  to  be  delivered  at  Wolfe's  Cove,  or  elsewhere  in  the 
Port  of  Quebec. 

On  the  9th  of  November,  1836,  Gilmour  &  Co.  bought  of 
the  plaintiff  certain  rafts  lying  at  Rigaud  and  other  places, 
the  quantity,  which  was  not  ascertained,  but  estimated  to 
amount  to  £4562  lOs.,  and  informed  the  defendant  that 
that  amount  had  been  placed  to  their  credit,  but  that  the 
final  settlement  respecting  that  timber  was  to  be  made  on 
its  being  received  at  Wolfe's  Cove,  Quebec ;  the  exact 
quantity  to  be  ascertained  there,  and  reserving  to  A.  Gilmour 
&  Co.  their  claim  for  a  reasonable  deduction,  the  timber 
not  coming  up  to  the  average  agreed  upon.  This  timber 
was  delivered  to  A.  Gilmour  &  Co.'s  agents. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

Giving  credit  for  both  of  these  sums,  though  the  credit 
for  the  latter  was  evidently  to  depend  on  the  quantity  and 
the  quality  of  the  timber  contained  in  the  rafts,  and  on  their 
delivery  at  Quebec  in  the  summ.erof  1837,  (the  plaintiff  being 
bound  to  deliver  them  there,  as  appears  by  his  letter  to  W. 
Ritchie  &  Co.  of  the  15th  of  March,  1837,)  there  would 
still  be  a  balance  due  up  to  the  15th  of  November,  1836,  of 
£2121  7s.  lid.  But  if  the  estimated  amount  of  the  rafts 
lying  at  Rigaud  and  other  places  of  £4562  10s.  were  struck 
out  from  the  amount  of  credit,  (and  we  can  see  no  obligation 
on  the  defendants  to  give  any  credit  for  that  timber  till  its 
actual  receipt  at  Quebec,)  the  balance  remaining  due  to  the 
defendants  on  the  15th  of  November,  1836,  would  be  £6105. 
Or  if  credit  be  given  for  one-third  of  the  amount  of  £4562 
105.  payable  in  cash  by  agreement  between  A.  Gilmour  and 
the  plaintiff,  there  would  still  remain  due  on  the  9th  of 
November,  1836,  to  the  plaintiff,  £4685  35.  4d.;  and  the 
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plaintifFwould  have  paid  up  to  that  date  on  his  original  debt, 
and  the  advances  of  winter  and  summer,  1836,  a  sum  of  £6063 
85.  9d.  The  plaintiff  contends  that  the  first  advances,  made 
after  the  giving  security  to  defendants,  must  be  presumed 
to  have  been  made  ander  the  agreement  for  the  advance  of 
J&2500,  and  that  the  payments  made  must  be  applied  to  the 
payment  of  the  first  items  in  the  defendant's  account,  though 
no  specific  order  was  given  by  the  plaintifi*  so  to  apply  the 
amount.  For  the  amount  of  £2000  advanced  on  the  secu- 
rity of  the  property  at  Bytown,  the  plaintiffs'  credit  did  not 
expire  till  the  1st  of  December,  1837  ;  for  the  residue  of  the 
account,  the  credit  expired  on  the  15th  of  August.  It  was 
incumbent  on  the  defendant,  or  at  all  events  he  had  a  right, 
to  apply  the  payments  to  the  sums  which  had  first  become 
due,  and  he  could  not,  on  the  15th  of  November,  apply  the 
amount  to  pay  a  sum  which  did  not  become  due  till  the 
1st  of  December  following.  But,  admitting  that  the  whole 
had  become  due,  it  is  quite  evident  from  the  plaintiff's  own 
letters  that  the  security  on  the  property  was  intended  as  a 
continuing  security  for  the  amount,  and  the  right  of  defen- 
dant to  sell  the  property  in  consequence  of  default  in  the 
payment  of  the  amount  of  £2000  being  admitted  in  plaintiff's 
letter,  we  can  see  no  sufficient  reason  for  disturbing  the 
verdict  which  has  been  rendered  in  favour  of  the  defendant. 
The  rule  nisi  for  a  new  trial  must  therefore  be  discharged. 

Rule  discharged. 


McMaster  v.  McPherson. 

Sheriff — Sale  of  goods  on  defendoMfs  premises — Trespass. 
A  sherilf  having  seized  goods  cannot  lawfully  sell  them  on  defendant's 
premises  without  his  permission,  and  any  person  going  on  the  premises 
to  purchase  may  be  treated  as  a  trespasser. 

This  was  an  action  of  trespass  quare  clausum  /regit, 
and  for  taking  the  goods  of  the  plaintiff.  The  defendant 
pleaded — 1st,  the  general  issue ;  2ndly,  that  one  William  Bell 
and  one  John  Bell  recovered  a  judgment  in  this  court  against 
the  plaintiff  in  a  plea  of  trespass  on  the  case  upon  promises, 
and  sued  out  a  writ  of  Fi.  Fa.  on  that  judgment,  directed  Ip 
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the  sherifFof  the  district  of  Balhurst,  which  was  duly  endorsed 
to  levy  £111  10s,  'M.  and  sheriff's  fees:  that  the  writ  so 
endorsed  was  delivered  to  the  sheriff  to  be  executed,  who 
afterwards,  under  and  by  virtue  of  the  writ,  before  the  return 
day,  entered  upon  the  premises  of  the  plaintiff  and  seized  his 
goods,  and  proceeded  to  sell  them  at  public  auction,  in 
an  out-house  of  the  plaintiff  on  the  premises,  withhis  assent^ 
and  that  he,  defendant,  attended  the  auction  and  bought  the 
goods  in  question. 

The  third  plea  was  substantially  the  same  as  the  second, 
except  that  it  did  not  aver  that  the  sheriff  held  the  auction 
on  the  premises  of  the  plaintiff  with  his  assent. 

The  plaintiff  replied  de  injuria  to  both  the  special  pleas, 
and  the  record  went  down  to  be  tried  at  the  last  assizes  for 
the  district  of  Bathurst,  when  the  plaintiff  recovered  a  verdict 
for  £5  is.,  and  last  term  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds  of  the  verdict  being  contrary  to  law  and 
evidence,  and  for  misdirection. 

The  evidence  given  at  the  trial  proved  that  the  sheriff 
went  on  the  plaintiff 's  premises,  unlocked  the  door  of  an 
out-house,  entered  it  and  held  a  public  auction  there,  at 
which  he  sold  some  of  the  goods  of  the  plaintiff  to  the 
defendant,  and  the  remainder  to  others  who  attended  to 
purchase  them. 

There  was  no  evidence  to  shew  v/hen  or  under  what  writ 
the  goods  were  seized,  but  it  was  proved  they  were  sold 
under  a  venditioni  exponas. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  finding  of  the  jury  negatives  the  averment  that  the 
sheriff  sold  the  goods  at  public  auction  on  the  plaintiff'^s 
premises  withhis  assent,  as  stated  in  the  second  plea.  It 
must  be  considered,  therefore,  that  the  plaintiff  gave  no 
consent  to  have  the  goods  sold  on  his  premises  at  public 
auction ;  and  the  question  then  arises  whether  a  sheriff 
can  lawfully  hold  a  public  auction  to  sell  the  goods  of  a 
defendant  on  his  own  premises  without  his  permission? 
We  think  he  cannot.  The  sheriff  has  no  right  to  remain  on 
the  premises  beyond  a  reasonable  time  to  remove  the  goods 
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which  he  has  seized,  unless  the  defendant  in  the  action 
consent  to  his  remaining  a  longer  time.  Corn  and  other 
growing  crops,  which  go  to  the  executors  and  not  to  the 
heir,  may  all  be  seized  and  sold,  and  the  sheriff  is  not  bound 
to  remove  them,  but  the  vendee  of  the  sheriff  has  a  reason- 
able time  to  take  them  away  after  they  are  fully  ripe  and 
in  a  proper  state  to  be  removed. 

In  our  view  of  the  case,  the  issues  on  the  first  and  second 
pleas  are  warranted  by  law  and  evidence  ;  and  with  respect 
to  the  issue  on  the  third  plea,  it  appears  to  be  altogether 
immaterial,  and  not  calculated  to  decide  the  question  of 
right  between  the  parties.  The  defendant  does  not  allege 
in  his  third  plea  that  the  plaintiff  ever  gave  his  consent  to 
the  sheriff  to  hold  a  public  auction  on  his  premises  for  the 
sale  of  the  goods  under  the  writ  of  venditioni  exponas. 
The  consent  of  the  plaintiff  was  indispensably  necessary  to 
communicate  a  legal  character  to  that  transaction  ;  and 
therefore  it  would  be  entirely  useless  to  send  the  case  back 
to  be  tried  by  another  jury  on  that  issue,  notwithstanding 
the  evidence  given  at  the  trial  did  sustain  it. 

Supposing  then,  that  the  sheriff",  from  the  facts  of  the  case, 
appears  to  have  been  a  trespasser,  does  it  necessarily  follow 
that  the  defendant,  who  went  on  the  premises  as  a  purchaser 
at  public  auction,  is  also  a  trespasser?  There  is  no  doubt 
that  the  sale  of  the  goods  to  him  changed  the  property,  and 
he  became  the  legal  owner  of  them,  because  the  writ  of  the 
execution  under  which  the  sheriff  proceeded  was  legal,  but 
if  it  had  even  been  irregular  and  had  been  set  aside,  still 
the  sale  would  be  valid — Dyer,  363,  plea  24;  5  Rep.  90,  B  ; 
1  M.  &  S.  425.  Notwithstanding  the  defendant  acquired 
the  legal  title  in  the  goods  bought  by  him  at  the  auction, 
still,  as  he  entered  the  premises  under  an  alleged  authority 
in  the  sheriff,  and  has  failed  to  shew  the  authority,  he  must 
be  a  trespasser.  With  respect  to  the  damages  given  by 
the  jury,  they  are  only  £5  Is.,  and  as  the  defendant  has  not 
complained  of  the  verdict  for  excess  in  amount  of  damages, 
we  think  it  cannot  be  disturbed,  and  that  the  rule  for  a 
new  trial  should  be  discharged. 

Rule  discharged. 
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Hart  v.  Wilson. 

Pleading — Statute  of  Limitations — Residence  of  both  parties  in  a  foreign  country. 

A  plea  that  the  defendant  and  plaintiff  were  both  residing  in  a  foreign 
country  when  the  cause  of  action  accrued,  and  that  by  the  laws  of  that 
country  the  defendant  is  discharged,  because  no  action  was  brought  with- 
in six  years,  the  defendant  and  plaintiff  having  both  resided  there  during 
all  that  time,  was  held  bad  on  a  general  demurrer. 

Assumpsit.  1st  count — Money  lent,  &c.  and  goods  sold 
and  delivered  by  plaintiff  to  defendant  and  J.  Spragge : 
promise  averred  to  pay  by  both. 

2nd  count.— Account  stated  with  both,  and  promise  to 
pay  by  both. 

3rd  count. — Money  lent,  &c.  and  goods  sold  to  both ; 
promise  to  pay  by  defendant  alone. 

4th  count. — Account  stated  with  both ;  promise  to  pay  by 
defendant. 

5th  count. — Money  lent  to  defendant  alone,  and  goods 
sold,  &c. 

6th.  Account  stated  by  defendant  alone,  and  promise  to 

pay 

Pleas. — First.  General  issue  to  the  whole. 
Second  Plea.  Actio  non  accrevit  infra  sex  annos^  to  the 
whole. 

Third  Plea.  Setoff. 

Fourth  Plea — to  the  whole  declaration — that  the  several 
supposed  causes  of  action  (if  any)  accrued  to  the  plaintiff  at 
Montreal,  in  Lower  Canada,  and  without  this  province. 
That  by  the  laws  and  customs  of  Lower  Canada^  then  and 
still  being  in  force,  it  is  provided  that  all  actions  to  be  brought, 
sued  or  prosecuted  upon  such  causes  of  action  as  are  men- 
tioned in  the  declaration  of  the  plaintiff  shall  be  commenced 
within  six  years  next  after  such  cause  of  action  shall  accrue^ 
and  not  after ;  and  defendant  averred  that  he  and  J.  Spragge 
and  the  plaintiff  were,  at  the  time  these  causes  of  action  (if 
any)  accrued,  resident  at  Montreal,  in  Lower  Canada,  and 
continued  there  for  six  years  then  next  ensuing,  and  that 
plaintiff  did  not  sue  at  any  time  within  six  years  ;  whereby 
the  defendant  and  Spragge,  and  eadh  of  them,  by  the  laws 
of  Lower  Canada,  became  and  were  wholly  discharged  of 
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and  from  the  said  several  causes  of  action  :  verification. 
Similiter  to  first  plea. 

Replication  to  third  plea  —  That  the  plaintiff  is  not 
indebted  to  the  defendant,  &c. 

To  fourth  plea — Denriurrer  to  the  fourth  plea  for  the 
following  causes : — 

1.  That  no  place  or  venue  was  laid  in  Upper  Canada  to 
defendant's  allegation  that  the  causes  of  action  accrued  in 
Lower  Canada,  or  as  a  venue  to  his  allegation  of  the  sup- 
posed laws  of  Lower  Canada. 

2.  That  in  setting  forth  the  supposed  laws  of  Lower 
Canada  he  has  not  stated  them  in  substantive  terms  and 
shewn  what  actions  must  be  brought  or  prosecuted  within 
six  years,  but  has  attempted  to  do  so  by  reference  to  the 
causes  of  action  in  the  declaration,  whereas  the  laws  of 
Lower  Canada  can  never  have  had  reference  to  the 
declaration  or  causes  of  action  set  forth  therein ;  and  that 
defendant  ought  to  have  set  forth  the  causes  of  action 
required  to  be  brought  within  six  years,  and  left  it  to  the 
court  to  decide  whether  the  causes  of  action  set  forth  in 
the  declaration  were  included  in  the  number. 

3.  Want  of  venue  in  this  province  to  defendant's 
allegation,  that  he  and  J.  Spragge  and  plaintiff  were 
resident  in  Lower  Canada,  and  so  continued  for  six 
years. 

4.  That  defendant,  without  alleging  that  parties  against 
whom  causes  of  action,  such  as  those  for  which  this  action  is 
brought,  are  by  the  laws  of  Lower  Canada  discharged  from 
such  causes  of  action,  unless  suits  are  commenced  within 
six  years,  has,  by  way  of  inference  from  the  facts  stated, 
averred  that  defendant  and  J.  Spragge,  by  the  laws  of  Lower 
Canada,  became  and  were  wholly  discharged. 

5.  That  the  fourth  plea,  although  pleaded  to  the  last  two 
counts  of  the  declaration,  which  are  for  causes  of  action 
against  defendant  alone  {as  ivellas  to  other  counts  against  him 
and  partner^)  the  last  two  counts  having  no  reference  to  J. 
Spragge,  introduces  the  name  of  J,  Spragge,  and  attempts  to 
put  in  issue  as  a  defence  the  facts  whether  defendant 
survived  Spragge,  and  whether  Spragge  was  an  inhabitant 
of  Lower  Canada  and  continued  so  for  six  years. 
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6.  That  the  fourth  plea,  though  pleaded  to  all  the  counts, 
attempts  to  put  in  issue  whether  plaintiff  and  defendant  were 
resident  in  Lower  Canada  at  the  time  the  several  causes  of 
action  accrued  against  defendant  and  Spragge,  and  against 
each  of  them,  when  it  can  be  no  defence  to  the  last  two  counts 
of  the  declaration  that  the  plaintiff  and  defendant,  or  either 
of  them,  were  resident  in  Lower  Canada  at  the  time  the 
causes  of  action  in  the  other  counts  mentioned  accrued. 

7.  That  the  fourth  plea,  though  pleaded  to  the  third  and 
fourth  counts  of  the  declaration  as  well  as  the  others,  while 
it  purports  to  be  an  answer  by  way  of  confession  and 
avoidance  to  these  counts,  attempts  at  the  same  time  to  put  in 
issue  material  facts  stated  in  these  counts,  by  alleging  that 
J.  Spragge  was  resident  in  Lower  Canada  at  the  time  the 
causes  of  action  therein  stated  accrued,  and  so  continued 
for  six  years,  whereas  it  is  alleged  in  the  third  and  fourth 
counts  that  J.  Spragge  was  dead  at  the  time  such  causes  of 
action  accrued. 

Replication  to  second  plea — That  the  plaintiff  was  in 
parts  without  the  province,  and  that  this  suit  was  commenced 
within  six  years  after  coming  into  the  province. 

Rejoinder  to  replication  to  second  plea — That  the  cause 
of  action  (if  any)  accrued  in  Lower  Canada  &c.  (the  same 
as  in  the  fourth  plea,  except  that  a  venue  is  laid  in  Upper 
Canada  to  all  the  allegations). 

Demurrer  by  plaintiff  to  defendant's  rejoinder  to  the 
replication  to  the  second  plea,  and  nine  causes  of  demurrer 
assigned, — the  third,  fourth,  fifth  and  sixth  being  the  same 
as  the  fourth,  fifth,  sixth  and  seventh  causes  of  demurrer 
to  the  fourth  plea. 

Per  Cur. — In  the  case  of  Cobb  et  al.  v.  Card,  decided 
during  last  term  in  this  court,  it  was  decided  that  the 
pleas  were  insufficient,  inasmuch  as  they  did  not  state  the 
particular  law  under  which  they  alleged  they  were  dis- 
charged from  the  debt  in  the  State  of  New  York.  The 
defendant  merely  stated  that  certain  proceedings  were  had 
according  to  the  laws  of  that  state  before  certain  individuals, 
^without  stating  any  particular  law.    Here  the  defendant 


22  queen's  bench,  trinity  term,  2  &  3  VIC. 

stated  that  by  the  laws  and  customs  of  Lower  Canada  such 
actions  must  be  commenced  within  six  years  and  not  after- 
wards, and  that  no  such  action  having  been  commenced 
within  six  years  he  is  discharged  from  this  action  by  such 
laws.  We  think  he  was  bound  to  point  out  the  particular  law 
or  custom  under  which  he  claimed  to  be  discharged.  In  the 
case  of  Potter  et  al.  v.  Brown  (5  East  124)  Lord  Ellenhorough 
says  that  "the  rule  was  well  laid  down  by  Lord  Mansfield  in 
Ballantine  v.  Golding,  that  what  is  a  discharge  of  a  debt  in 
the  country  where  it  was  contracted  is  a  discharge  of  it  every 
where but  in  that  case  the  particular  law  of  the  U.S.  under 
which  the  defendant  Brown  claimed  to  be  discharged  as  a 
bankrupt  was  specified  in  the  plea,  and  being  demurred  to, 
the  plea  was  held  good.  This  case  is  very  similar  to  the 
case  of  Williams  v.  Jones  (13  East  439),  in  which  assumpsit 
was  brought  in  England  for  a  debt  contracted  at  Calcutta. 
The  defendant  pleaded  the  Statute  of  Limitations ;  the  plain- 
tiff replied  that  he  had  been  abroad,  and  that  the  action  was 
brought  within  six  years  after  his  first  return.  Defendant 
rejoined  that  the  debt  was  contacted  at  Calcutta,  and  stated 
the  particular  law  there  which  barred  the  plaintiff's  recovery^ 
no  action  being  brought  there  within  six  years,  though  plaintiff 
and  defendant  resided  there.  To  this  the  plaintiff  demurred 
generally  ;  and  after  argument  it  was  decided  that  the  action 
was  sustainable  in  England  if  brought  within  six  years  after 
the  return  of  either  party  from  abroad. 

The  fourth  plea,  and  the  rejoinder  to  the  replication  to 
the  second  plea,  are  also  bad,  inasmuch  as  they  answer  the 
whole  declaration  and  introduce  the  name  of  Spragge  as 
living  in  Lower  Canada  when  the  causes  of  action  accrued, 
when  two  counts  of  the  declaration  are  against  defendant 
in  his  individual  capacity.  There  are  other  reasons,  also, 
why  the  fourth  plea  and  rejoinder  are  bad,  but  those  which 
are  stated  are  sufficient. 

Judgment  for  the  plaintiff  on  demurrer. 
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Doe  ex  dem.  Berringer  v.  Hiscott. 

Estate  of  trustees. 

A  release  by  an  executor  wlio  is  also  a  trustee  does  not  amount  to  a  relin- 
quishing of  the  trust, — confirming  Doe  dem.  Boyer  et  al.  v.  Glaus,  4 
0.  S.  40. 

Ejectment  for  seventy-five  acres  of  land,  being  the  west 
half  of  lot  67  and  the  south-west  quarter  of  lot  68  in  the 
township  of  Niagara,  on  the  several  demises  of  Abraham 
Berringer  and  of  Isaac  Berringer. 

Michael  Berringer,  the  patentee,  by  will,  dated  19th  of 
August  1820,  gave  to  his  wife  Matty  Berringer  $800,  and  to 
his  daughter  Susan  Berringer  $800,  to  be  paid  out  of  his 
real  estate,  therein  devised;  but  the  bequest  to  his  wife  to 
have  no  effect  in  case  she  claimed  dower.  He  gave,  de- 
vised and  bequeathed  to  John  Boyer,  of  Chippewa,  and  John 
Thomas,  his  executors,  all  his  farm  and  lands  which  he 
occupied,  situated  at  Niagara,  in  trust  to  sell  such  part  of 
the  same  as  should  be  necessary  to  pay  and  satisfy  his  wife 
and  daughter  $800  each,  and  afterwards  to  convey  the  re- 
mainder to  his  sons  ;  provided,  that  if  his  sons  should  give 
good  and  sufficient  security  by  bond  or  otherwise  to  his  ex- 
ecutors for  payment  of  the  said  sums  of  $800  each  to  his 
wife  and  daughter,  then  his  will  was  that  the  trustees  and 
executors  should  forthwith  convey  the  farm  and  lands  to  his 
sons  John  Berringer,  Abraham  Berringer,  and  Isaac 
Berringer,  and  their  heirs,  as  tenants  in  common— Will 
recorded  13th  of  June,  1832. 

Deed,  dated  7th  April  1823,  from  John  Berringer,  as  heir- 
at-law  of  Michael  Berringer,  to  William  Jay  Wheaton,  in 
consideration  of  £175,  for  the  west  half  of  lot  67  ;  recorded 
24th  of  April  1823. 

Deed,  dated  2nd  of  October  1823,  from  William  Jay 
Wheaton  to  defendant,  for  the  west-half  of  lot  67  ;  consider- 
ation £100  ;  recorded  3rd  of  October  1823. 

Deed,  John  Berringer  to  defendant,  dated  17th  of  June 
1824,  for  the  south-west  quarter  of  lot  68  ;  consideration 
£100 ;  recorded  24th  of  June,  1824. 

A  bond  from  J.  Berringer  to  defendant,  dated  17th  of  June 
1824;,  in  a  penalty  of  £1000,  to  save  defendant  harmless  and 


24  queen's  bench,  trinity  term,  2  &  3  VIC. 

indemnify  him  against  all  mortgages  and  other  charges 
and  incumbrances  in  any  way  affecting  the  land,  and  against 
all  persons  whatever  claiming  any  estate  right  or  title  to  the 
same  or  any  part  thereof,  including  the  fifty  acres  purchased 
from  and  assigned  by  John  Berringer. 

John  Berringer,  heir-at-law,  died  intestate  and  without 
lawful  issue,  having  before  his  death  satisfied  the  respective 
legacies  of  his  mother  and  sister ;  the  former,  it  was  said,  by 
conveying  to  Wheaton,  her  second  husband,  lot  67,  which 
Wheaton  conveyed  to  the  defendant. 

On  the  24th  of  June  1835,  nearly  fifteen  years  after  the  date 
of  Michael  Berringer's  will,  John  Boyer,  the  surviving  trus- 
tee, by  an  instrument  under  seal,  reciting  the  death  of  John 
Thomas  the  senior  trustee,  and  of  John  Berringer  one  of  the 
sons,  and  that  he,  John  Boyer,  had  never  meddled  with  the 
lands  or  estate  in  any  way  and  did  not  intend  to  do  so,  but 
for  the  ends  of  justice  to  the  surviving  sons  of  the  testator 
Michael  Berringer,  he  was  willing  to  relinquish  his  trustship 
and  to  rid  himself  therefrom  in  every  respect,  and  being 
also  fully  satisfied  that  the  legacies  have  been  paid  ;  in  con- 
sideration of  these  facts  and  also  of  one  penny, "  hath  granted, 
assigned,  relinquished,  released,  and  quitted  claim  unto 
Abraham  Berringer  and  Isaac  Berringer,  their  heirs  and  as- 
signs for  ever,  the  farm  and  lands  therein  described,  being 
lots  67,  68  and  69,  or  so  much  thereof  as  was  owned  by 
Michael  Berringer  at  the  time  of  his  death,  and  all  his 
(Boyer's)  right,  title  or  claim  thereto  ;  and  doth  also  thereby 
relinquish  his  said  trustship  and  all  matters  connected 
therewith." 

Before  this  assignment  was  executed  bonds  were  given 
to  John  Boyer  to  indemnify  him  as  executor  against  all  claims 
for  the  legacies  ;  and  a  release  from  Susan  Boucher  the 
daughter  for  her  legacies  was  put  in  evidence,  stating  the 
payment  thereof  by  John  Berringer.  No  release  was  shown 
from  Mrs.  Wheaton  for  the  amount  of  her  legacy,  but  a 
power  of  attorney  was  put  in  signed  by  her  alone,  reciting 
that  John  Berringer,  eldest  son  of  Michael  Berringer,  had 
conveyed  to  her  husband,William  Jay  Wheaton,  lot  67  in  lieu 
of  the  legacy,  and  that  difficulties  ma?/ arise  at  the  distribu- 
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tioo  of  the  estate  from  J»  lierringer  having  conveyed  to 
Wheaton,  and  authorizing  the  defendant  to  recover  and 
receive  the  sum  of  £175,  provided  the  transfer  from  her 
husband  to  the  defendant  should  prove  insufficient  and 
invalid. 

Upon  these  facts  a  verdict  was  rendered  for  the  plaintiffs, 
and  a  new  trial  was  moved  for  (or  a  non-suit  to  be  entered), 
on  the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  and  upon  ihe  discovery  of  fresh  evidence. 

McLean,  J. — 11  the  facts,  as  proved,  do  not  warrant  the 
verdict,  a  nonsuit  should  be  entered  or  a  new  trial  granted ; 
and  if  the  verdict  is  sustained  by  the  evidence,  then  it  is 
necessary  to  consider  whether  the  new  testimony  discovered 
is  of  such  a  nature  as  to  require  a  new  trial  to  be  granted. 

The  defendant  seems,  from  the  documents  produced  and 
the  security  taken  by  him,  to  have  been  aware  that  he  was 
purchasing  a  title  which  was  liable  to  be  questioned.  He 
claims  under  John  Berringer,  as  heir-at-law;  and  it  is 
obvious  that  unless  John  Berringer's  title  at  the  time  he 
conveyed  can  be  sustained  as  heir-at-law,  the  defendant's 
title  must  fail.  Had  the  title  of  Michael  Berringer,  the 
testator,  been  a  registered  title,  then  it  would  have  been 
necessary  that  his  will  should  be  recorded  within  six  months ; 
in  default  of  v/hich  a  conveyance  from  the  heir-at-law  would 
be  good.  In  this  case  Michael  Berringer  is  stated  to  be 
the  patentee  of  the  crown,  and  his  will  was  not  recorded  till 
the  I3th  of  June  1832.  By  the  will  the  estate  is  devised  to 
trustees,  in  whom  it  continued,  at  all  events  till  1832,  at 
which  time  it  is  alleged  that  John  Boyer,  as  surviving 
trustee,  relinquished  his  trust  by  an  instrument  (discovered 
since  the  trial)  executed  under  his  hand  and  seal,  and  filed 
in  a  cause  pending  in  his  name  against  John  Glaus,  (a)  If 
it  be  admitted  that  this  instrument  amounts  to  a  disclaimer 
of  the  trust,  then  the  subsequent  assignment  from  Boyer  to 
the  lessors  of  the  plaintiff  must  fall  to  the  ground,  and  the 
heir-at-law  would  take  the  estate,  there  being  no  legal  as- 

(a)  See  Doe  dem.  Boyer  v.  Ciaus  (III  0.  S.,  146).  ia  which  this  instrument 
is  more  fully  set  out. 
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signment  of  it  from  the  trustee  in  whom  it  was  vested.  But 
not  being  able  to  consider  the  last  mentioned  instrument  as 
an  absolute  assignment  or  relinquishment  of  the  trust  by 
Boyer,  though  it  may  have  been  so  intended,  but  rather  a 
disclaimer,  as  it  purports  to  be,  of  the  executorship^  1  think 
the  estate  continued  in  Boyer  till  the  execution  of  the 
assignment  to  the  lessors  of  plaintiff,  and  that  all  interest 
being  assigned  to  them  they  are  in  law  entitled  to  recover 
in  this  action.  A  question  might  arise  on  this  assignment, 
on  the  ground  that  it  was  executed  by  the  trustee  before  the 
legacies  were  paid  or  secured  by  bond  according  to  the  will, 
as  it  is  only  after  payment  of  the  legacies  or  after  security 
being  given,  that  the  trustee  is  authorized  to  convey  the 
residue,  in  case  of  a  sale  being  made  of  part  to  satisfy 
legacies,  or  the  whole,  on  the  security  being  given. 

It  appears,  however,  that  the  trustee  did  take  security  to 
indemnify  himself  against  the  legacies  from  the  lessors  of 
plaintiff,  and  in  the  assignment  he  states  expressly  that  he 
is  satisfied  the  legacies  have  been  paid,  and  he  then  conveys 
the  whole  of  the  farm  to  the  lessors  of  the  plaintiff,  not  ex- 
cepting from  the  grant  that  portion  which  had  been  conveyed 
by  the  heir-at-law  to  his  mother,  as  it  must  be  presumed  he 
would  have  done  had  he  considered  that  the  conveyance 
to  her  was  in  satisfaction  of  her  legacies. 

Jones  and  Macaulay,  J.  J.,  concurred. 

Judgment  for  the  lessors  of  the  plaintiff. 


Regina  v.  Gould. 

Practice — Filing  deraurrer. 
Leaving  a  demurrer 'with  the  proper  officer  to  file  is  sufficient,  although  he  do 
not  actually  file  it. 

A  rule  7iisi  was  granted  to  set  aside  the  verdict  in  this 
case  for  irregularity. 

The  defendant  pleaded  to  the  declaration,  and  the  plain- 
tiff replied,  taking  issue  on  the  plea  on  the  27th  day  of  April 
last.  On  the  28th  day  of  April,  the  agent  of  the  defendant's 
attorney  caused  a  demurrer  to  the  replication  to  be  sent  to 
the  office  of  the  Clerk  of  the  Crown  and  Pleas,  in  Toronto, 
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which  was  given  to  a  clerk  in  the  office  to  be  filed,  and  on 
the  same  day  a  copy  was  left  with  the  Attorney  General.  On 
the  day  before  (the  27th  of  April)  the  record  was  passed  and 
notice  of  trial  was  given,  and  the  cause  was  taken  down  to 
the  Johnstown  assizes,  and  tried  without  taking  any  notice  of 
the  demurrer.    There  was  no  defence  made  at  the  trial. 

The  demurrer  was  taken  to  the  office,  and  a  copy  was 
delivered  in  sufficient  time,  but  the  demurrer  was  not  filed 
by  the  Clerk  to  whom  it  was  delivered  for  that  purpose, 
and  the  question  was  whether  the  leaving  the  demurrer 
with  the  officer  to  be  filed  was  sufficient  without  actual  filing. 

Per  Cur. — We  think  it  is,  as  a  copy  was  at  the  same 
time  given  to  the  Attorney  General,  who  therefore  was  cog- 
nizant of  the  proceedings.  There  is  an  affidavit  of  the  de- 
fendant's attorney  that  the  demurrer  was  not  put  in  for 
vexation  or  delay,  but  on  account  of  what  the  attorney 
believed  to  be  a  real  fault  in  the  replication. 

The  rule  should  be  made  absolute. 

Rule  absolute. 
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Present, — The  Hon.  Mr.  Justice  Sherwood, 
"         Mr.  Justice  Macaulay. 
"         Mr.  Justice  McLean. 
"    *    Mr.  Justice  Jones. 
[The  Hon.  the  Chief  Justice  absent  in  England.] 


Kendrick  v.  Lee. 

Excessive  distress — Form  of  action  therefor. 
When  a  landlord  distrained  for  rent  due,  and  also  at  the  same  time  for  rent 
not  due, 

Held,  that  as  the  distress  was  legal  in  its  inception,  but  excessive,  case,  and 
not  trespass,  was  the  proper  remedy. 

A  rule  nisi  was  granted  in  this  case,  calling  on  the 
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plaintiff  to  show  cause  why  the  verdict  in  his  favor  shonid 
not  be  set  aside  and  a  nonsuit  entered,  on  the  ground  that 
the  form  of  action  had  been  misconceived. 

The  defendant  demised  certain  premises  to  the  plaintiff, 
upon  which  three  quarters'  rent  became  due,  and  which  he 
proceeded  to  collect  by  entering  upon  the  demised  premises 
and  distraining  the  plaintiff's  goods.  After  five  days  he 
caused  the  goods  so  distrained  to  be  sold  for  the  amount  of 
the  rent  due,  as  well  as  for  one  quarter's  rent  which  was 
not  then  due.  The  plaintiff  brought  this  action  of  trespass 
to  recover  damages  for  the  toitious  act  of  levying  the  rent 
which  was  not  doe  ;  and  the  defendant  contended  that  the 
plaintiff  had  misconceived  his  remedy,  and  that  the  only 
action  he  could  sustain  v/as  an  action  on  the  case,  because 
the  distress  was  legal  in  its  inception,  and  the  defendant 
had  a  right  to  distrain  for  the  rent  which  was  doe  at  the 
time  of  the  distress. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

If  the  defendant  had  taken  an  excessive  distress  as  regards 
the  quantity  of  the  goods,  the  only  remedy  for  the  plaintiff 
would  have  been  a  special  action  on  the  Statute  of  Marle- 
berge  (52  Hen.  III.  ch.  4) ;  because  an  action  of  trespass 
will  not  lie  for  such  an  injury,  as  appears  by  the  case  of 
Lynne  v.  Moody  (Stra.  851).  The  defendant  in  the  present 
action  levied  a  larger  sum  for  rent  than  was  really  due,  but 
his  original  entry  and  the  distress  itself  were  both  lawful ;. 
and  as  the  whole  proceeding  was  one  continuous  act,  the 
case  is  analogous  in  principle  to  an  excessive  distress,  and 
cannot  be  distinguished  from  if.. 

If  there  had  been  any  distinct  act  of  trespass  after  the 
distress  was  made,  it  would  have  been  an  additional  and 
separate  injury,  for  which  trespass  would  lie ;  such  as  in 
Etherton  v.  Popple  well  (1  East,  139),  for  turning  the  plain- 
tiff's family  out  of  possession  and  continuing  in  possession 
after  the  rent  was  paid  ;  and,  as  in  Winterbourne  v.  Morgan 
et  al.  (11  East,  395),  for  continuing  on  the  premises  and 
disturbing  the  plaintiff  in  the  possession  of  his  house  after 
the  time  allowed  by  law. 
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The  statute  11  Geo.  If.  ch.  19,  sec.  19,  enacts  that  where 
any  distress  shall  be  made  for  any  kind  of  rent  justly  due, 
"and  any  irregularity  or  unlawful  act  shall  be  afterwards 
done  by  the  party  distraining,  the  distress  itself  shall  not 
therefore  be  deemed  unlawful,  nor  the  party  making  it  be 
deemed  a  trespasser  ab  initio;  but  the  party  aggrieved  by 
such  unlawful  act  or  irregularity  may  recover  full  satisfaction 
for  the  special  damage  thereby  sustained,  and  no  more,  in  an 
action  of  trespass,  or  on  the  case,  at  the  election  of  the 
plaintiff."  Lord  Ellenhorough^  in  the  case  of  Winterbourne 
V.  Morgan  et  al.,  said,  "  I  cannot  consider  this  election  as 
giving  him  the  option  of  either  of  those  remedies  in  every 
case  of  an  unlaw^ful  act  or  irregularity,  whether  adapted  to 
the  nature  of  such  act  or  not  by  the  general  rules  of  law. 
I  cannot,  for  ex^ample,  consider  it  as  enabling  him  to  main- 
tain trespass  against  the  distrainer,  either  for  an  excessive 
distress,  or  for  a  detaining  in  his  hands  of  the  proceeds  of  the 
goods  sold  under  the  distress,  ultra  the  rent  and  costs." 

As  leave  was  given  at  the  trial  to  move  for  a  nonsuit,  we 
are  of  the  opinion  the  present  rule  should  be  made  absolute, 
on  the  ground  that  the  plaintiff  should  have  declared  in  ease, 
and  not  io  trespass. 

Rule  absolute. 


Hastings  y.  Champion  et  al. 

Practice — Rule  nisi,  when  a  stay  of  proceedings. 

A  rule  nisi  does  not  operate  as  a  stay  of  proceedings,  unless  so  expressly 
declared  in  the  rule. 

A  defendant  having  applied  for  security  for  costs,  does  not  waive  his  appli- 
cation by  pleading  in  abatement  before  the  rule  is  returnable. 

The  plaintiff  in  this  suit  resided  out  of  the  province,  and 
the  defendants  obtained  a  four-day  rule,  on  the  13th  of  June 
last,  calling  on  the  plaintiff  to  shew  cause  why  all  proceed- 
ings on  his  part  should  not  be  stayed  till  security  for  costs 
was  given. 

The  terras  of  this  rule  were  not  "  that  all  proceedings  in 
the  mean  time  should  be  stayed,"  and  therefore  the  pro- 
ceedings were  not  stayed  by  the  service  of  the  rule  nm, 
which  was  on  the  I5th  day  of  .June.    On  the  same  day  the 
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defendants  filed  a  plea  in  abatement,  and  served  a  demand 
of  replication  to  that  plea  on  the  plaintiff's  attorney.  On 
the  iSth  of  Jane  the  plaintiff  filed  a  demurrer  to  the  defen- 
dants' plea  in  abatement.  On  the  19th  of  June,  the  attorney 
of  the  defendants  obtained  a  rule  requiring  the  plaintiff  to 
show  cause  why  the  filing  and  service  of  the  demurrer 
should  not  be  set  aside  for  irregularity,  on  the  ground  that 
the  rule  nisi  for  security  for  costs,  which  was  obtained  by 
the  defendants,  operated  as  a  stay  of  the  plaintiff's  proceed- 
ings after  the  service,  and  on  the  return  day  of  the  rule, 
namely,  on  the  18th  of  June,  being  four  days  inclusive  after 
the  service. 

Sherw^ood,  J.,  delivered  the  judgment  of  the  court. 

It  was  my  impression,  on  the  argument,  that  the  rule 
.  operated  as  a  stay  of  the  plaintiff's  proceedings  from  the 
time  of  the  service  ;  but  I  find,  upon  lookin'g  into  cases  on 
the  practice,  that  it  did  n,ot,  because  the  rule  contained  no 
direction  for  a  stay  of  proceedings :  if  it  had,  then  all  pro- 
ceedings on  the  part  of  the  plaintiff  would  have  been  stayed 
of  course.  I  think  the  plaintiff,  therefore,  had  a  right  to  file 
his  demurrer,  as,  by  the  terms  of  the  rule  for  security  for 
costs,  the  proceedings  were  not  ordered  to  be  stayed  during 
the  interval  between  the  issuing  of  the  rule  and  the  ultimate 
disposing  of  it  by  the  court. 

Another  question  is,  whether  the  filing  of  the  plea  in 
abatement,  or  the  demand  of  replication,  is  a  waiver  on  the 
part  of  the  defendants  of  their  right  to  security  for  costs. 
When  a  rule  nisi  issues  on  the  application  of  a  defendant, 
although  it  contain  a  direction  to  stay  proceedings  during 
the  pendency  of  the  rule,  still  the  defendant  should  take  all 
proceedings  essential  to  be  completed  by  the  time  the  rule 
will  be  disposed  of,  such  as  putting  in,  justifying  and 
giving  notice  of  bail,  &c.  The  staying  of  proceedings 
directed  by  the  rule  in  such  cases  applies  only  to  the 
adverse  proceedings  of  the  plaintiff,  and  not  to  the  proceed- 
ings of  the  defendant  for  his  own  security,  which  must  neces- 
sarily be  completed  within  the  ordinary  term  prescribed  by 
the  established  practice  of  the  court.    In  the  present  case, 
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the  defendants  were  obliged  lo  plead  in  abaterpeni  within 
four  days  after  the  plaintiff  had  declared,  or  they  could  not 
have  pleaded  such  a  plea  at  all.  The  demand  of  replication 
is  incidental  to  the  plea,  and  is  essential  to  the  completion 
of  the  defendants'  proceedings  in  abatement,  so  far  as  they 
depended  on  their  own  acts,  and  ought  not  to  have  the  effect 
of  destroying  their  right  to  security  for  costs,  which  they  were 
simultaneously  endeavouring  to  obtain  by  a  distinct  and 
collateral  proceeding. 

it  appears  to  us  the  defendants  have  not  been  guilty  of 
any  irregularity,  according  to  the  principle  found  in  the 
cases  of  St.  Hanlaire  v.  Byam  (4  B.  &  C.  970),  and  Hughes 
v.  Walden  (5  B.  &  C.  770). 

Our  opinion  therefore,  is,  that  both  parties  in  this  case 
have  been  correct  in  their  proceedings,  and  that  the  rule  7iisi 
for  security  for  costs  should  be  made  absolute,  and  the  rule 
obtained  by  the  defendants  to  set  aside  the  service  and 
filing  of  demurrer  should  be  discharged. 


McIlderry  v.  Baldwin. 

Militia— Liability  of  commanding  officer  for  price  of  clothing. 

A  lieutenant-colonel  of  militia  was  Iield  not  to  be  liable  for  the  price  of  clothing 
ordered  by  him  for  his  men,  he  being  merely  a  servant  of  the  Government. 

The  defendant  was  a  lieutenant-colonel  in  the  militia  of 

the  province,  and  commandant  of  a  corps  of  incorporated 

militia  on  duty  under  him.    While  he  was  engaged  in 

raising  the  regiment,  the  plaintiff  agreed  with  him  to  furnish 

certain  articles  of  clothing  for  the  use  of  the  men,  for  the 

price  of  which  the  present  action  was  brought.  The  plaintiff 

knew  the  defendant  was  acting  as  the  commanding  officer 

of  the  regiment  when  the  agreement  to  furnish  wa«  made, 

and  he  also  knew  the  Government  had  authorised  the 

raising  of  the  regiment,  and  the  payment  of  a  certain  sum 

for  the  clothing  of  each  man.   There  was  no  evidence  given 

at  the  trial  of  this  cause  that  the  defendant  promised  the 

plaintiff  to  become  personally  responsible  to  him  for  the 
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price  of  the  clothing,  or  that  the  defendant  ever  received,  or 
had  a  right  to  receive,  any  money  from  the  Government  to 
pay  the  price,  or  any  part  of  it.  A  verdict  was  given  for 
the  plaintiff  at  the  late  assizes  for  the  Home  District,  and  a 
rule  nisi  was  obtained  in  the  last  term  to  set  it  aside,  on 
the  ground  of  its  being  against  law  and  evidence,  and  for 
misdirection. 

Per  Cur. — We  cannot  distinguish  this  case  in  principle 
from  the  cases  of  Myrtle  v.  Beaver,  and  Rice  v.  Chute  (1 
East,  135  &  579),  in  which  it  was  held  that  a  captain  of  a 
troop  was  not  liable  for  subsistence  and  forage  furnished  by 
a  third  person,  when  he  had  never  received  any  money  from 
the  Government  to  pay  any  part  of  the  amount  of  the  price. 
We  think  the  evidence  in  this  case  shews  the  defendant 
acted  as  the  servant  of  the  Government,  and  not  on  his  own 
account,  and  that  the  plaintiff  was  cognizant  of  the  fact. 
The  policy  of  law,  therefore,  protects  the  defendant  from 
personal  responsibility,  as  appears  also  by  the  cases  of 
Macbeath  v.  Haldimand,  and  Unwin  v.  Wolseley  ( 1  T.  R. 
172  &  674),  and  Gidley  v.  Lord  Palmerston  (7  Moore,  91). 

The  rule  should  be  made  absolute. 

Rule  absolute. 


BONISTIEL  V.  McMaSTSS. 

Misconduct  hy  administrator  in  securing  his  ovm  debi; 

An  administrator  being  a  creditor  of  the  intestate,  in  order  to  secure  iiis  own 
debt,  confessed  judgment  to  his  friend  the  plaintiff,  to  whom  the  intestate 
owed  nothing,  with  the  understanding  that  the  lands  in  his  hands  should 
be  sold  under  the  judgment,  and  the  proceeds  paid  over  to  him  by  the 
plaintiff.  A  judgment  having  been  given,  and  execution  issued,  in  pursu- 
ance of  this  arrangement,  the  court,  on  the  application  of  the  tenant  of  the 
land,  set  aside  the  proceedings  with  costs. 

The  defeodaot  was  administrator  of  one  Taffy,  who  died 
in  a  foreign  country,  having  no  goods,  chattels  or  credits,  in 
this  province,  but  being  the  owner  of  certain  lands  in  the 
Midland  District,  in  fee,  at  the  time  of  his  decease.  The 
defendant  alleged  that  Taffy  died  indebted  to  him,  and  made 
an  arrangement  with  his  friend,  the  plaintiff*,  to  bring  a  suit 
against  him  in  his  character  of  administrator,  with  the 
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understanding  thai  the  lands  of  Taffy  should  be  sold  to 
satisfy  the  defendant's  demand.  The  defendant,  in  pur- 
suance of  this  arrangement,  executed  a  cognovit  in  favour 
of  the  plaintiff,  upon  which  judgment  was  entered,  and 
a  writ  of  Fi.  Fa.  ultimately  issued  against  the  lands  and 
tenements  of  Tafly,  in  the  hands  of  the  defendant  to  be 
administered. 

One  Benjamin  Ewing  claimed  ttie  lands  in  question  as 
the  owner  in  fee,  and  obtained  a  rule  nisi  in  last  Trinity 
Term  to  set  aside  the  judgment  and  execution,  on  the 
ground  that  the  plaintiff  had  no  claim  whatever  against  the 
defendant  as  the  administrator  of  Taffy,  but  that  the  action 
was  brought  for  the  sole  purpose  of  collecting  the  amount 
of  the  judgment  for  the  defendant. 

Per  Cur. — The  role  must  be  made  absolute. 

The  defendant  might  retain  his  debt  out  of  the  effects  of 
the  estate,  if  there  were  any,  but  he  ought  not  to  be  allowed 
to  procure  himself  to  be  sued  for  the  purpose  of  collecting 
his  own  debt,  especially  when  the  interest  of  a  third  person 
is  involved  in  the  proceeding. 

Rule  absolute,  with  costs. 


Atkins  et  al.  v.  Clark  et  al. 

Practice — Strildng  out  pleas. 

Where  in  debt  on  bond  the  plaintiff  obtained  an  order  to  strike  out  the  plea  of 
non  est  factum^  but  passed  his  Nisi  Prius  record  with  that  plea  on  it,  only 
annexing  the  judge's  order  to  the  record : 

Held,  that  the  plea  still  remained  a  part  of  the  record,  and  that,  notwithstand- 
ing the  order  annexed,  the  plaintiff  must  prove  the  bond.  Held  also,  that 
the  two  pleas  of  non  est  factum  and  set  off  might  properly  be  pleaded 
together. 

This  was  an  action  of  debt  ou  bond  for  the  payment  of 
money.  The  defendant  pleaded  double — non  est  factum, 
and  a  set  off  under  8  Geo.  II.  ch.  24,  sec.  5,  setting  out  the 
just  balance  due  on  the  bond,  and  offering  to  set  off  an 
equal  sum  due  to  the  defendant  by  plaintiff.  After  the 
record  of  Nisi  Prius  was  examined  and  passed  with  the 
above  pleas  entered,  with  a  similiter  to  the  former  plea 

E  VOL.  VI. 
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and  a  replication  taking  issue  on  the  latter,  a  judge's  order 
was  obtained  directing  the  plea  of  -non  est  factum  to  be 
struck  off  tiie  files,  wiiich  order  was  annexed  to  the  record 
when  the  cause  was  tried.  The  plaintiff  considered  the 
former  plea  as  virtually  withdrawn  from  the  record,  gave  no 
evidence  of  the  execution  of  the  bond  at  the  trial,  and  took 
a  verdict  for  the  full  amount  due  on  the  specialty,  the 
defendant  making  no  defence. 

The  defendant  obtained  a  rule  nisi  to  set  aside  the 
order  of  the  judge,  on  the  ground  that  the  two  pleas  of 
7ion  est  factum  and  a  set  off  might  be  pleaded  together ; 
also  on  the  ground  that  the  record  remained  unaltered, 
although  the  order  was  annexed  to  it,  and  the  plaintiff  was 
bound  to  prove  the  execution  of  the  bond. 

Per  Cur. — It  appears  in  Com.  Dig.,  '  Pleader,'  E.  2,  that 
non  est  factum  and  a  tender  as  to  part  cannot  be  pleaded. 
The  following  pleas,  however,  have  been  allowed:  Non  est 
factum  and  a  discharge  by  commission  of  bankrupt  (Stra. 
871) ;  also  non  est  factum  and  never  requested  (Stra.  808) ; 
also  non.  est  factum^  ne  ungues  executor^  and  duress  (Barnes, 
279  and  350) ;  also  non  est  factum^  solvit  ad  diera^  and 
solvit  post  diem  (IS  East,  255  ;  2  Bing.  325). 

The  record  remained  unaltered,  and  it  could  not  have  been 
altered  in  any  way  except  by  having  the  seal  taken  off  and 
the  record  re-passed. 

We  think  the  two  pleas  were  properly  pleaded,  and  that 
the  plaintiff  was  bound  to  prove  the  execution  of  the  bond. 

The  rule  therefore  should  be  made  absolute. 

Rule  absolute. 


Campbell  v.  McPherson. 

Post  office — Action  against  the  postmaster  for  neglect  of  duty — Declaration. 

An  action  will  lie  against  a  postmaster  for  not  sending  a  letter,  but  the 
plaintiff  in  his  declaration  must  aver  that  the  letter  is  ins. 

This  was  an  action  on  the  case  against  the  defendant  as 
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a  deputt/  postmaster^  for  not  sending  a  leller  from  his  office 
in  a  reasonable  time. 

There  were  two  couots  in  the  declaration.  The  first  count 
staled  that  the  defendant  was  deputy  postmaster  at  the 
village  of  Napanee,  and  that  the  plaintiif  was  an  inhabitant 
of  the  same  village  ;  that  it  was  the  duty  of  the  defendant 
to  send  by  the  post  all  letters  delivered  to  him  at  his  office 
within  a  reasonable  time  after  they  were  delivered  to  him ; 
that  a  letter  containing  £12  IO5.,  and  marked  "  money"  was 
brought  and  delivered  by  the  plaintiff  to  the  defendant, 
to  be  sent  to  one  Harper,  to  whom  it  was  directed  and 
addressed  by  the  name  of  F.  A.  Harper,  Esquire,  Kingston  ; 
#  that  the  defendant  received  the  letter  for  the  purpose  of 
sending  it,  but  did  not  send  it,  contrary  to  his  duty  as 
deputy  postmaster. 

The  second  count  was  like  the  first,  except  that  it  did  not 
state  to  whom  the  letters  therein  mentioned  were  addressed. 

The  defendant  filed  a  general  demurrer  to  the  declaration, 
and  upon  the  argument  last  term,  urged  that  the  action 
could  not  be  sustained — first,  because  there  was  no  aver- 
ment that  either  the  letter  or  the  money  enclosed  in  it  was 
the  property  of  the  plaintiff;  secondly,  that  it  did  not 
appear  by  the  declaration  that  the  letter  was  from  the  plain- 
tiff, or  written  by  him ;  thirdly,  that  the  declaration  shewed 
that  the  letter  belonged  to  F.  A.  Harper,  and  not  to  the 
plaintiff. 

Sherwood,  J. — The  letter  in  this  case  was  addressed  to 
F.  A.  Harper,  and  after  it  was  put  into  the  post  office  I 
think  the  property  in  it  must  be  presumed  to  be  in  him.  If 
the  money  enclosed  in  the  letter  belonged  to  the  plaintiff, 
and  was  lost,  or  not  sent  to  its  place  of  its  destination,  in 
consequence  of  the  negligence  of  the  defendant,  an  action 
on  the  case  would  He  for  the  plaintiff  to  recover  damages 
sustained  by  him—Whitfield  v.  De  Spencer  et  al.  (Cowp. 
754). 

If  an  action  like  that  were  brought,  the  declaration  should 
contain  the  same  certainty  as  in  trover—Com.  Dig.  (Action 
on  the  Case  for  Negligence),  c.  2.    In  trover,  the  declaration 
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should  stale  "  that  the  plaintiff  is  possessed  of  the  goods  as 
of  his  own  proper  goods  and  chattels,"  and  if  it  do  not  state 
the  properly  to  be  in  the  plaintiff  it  is  fatal  after  judgment 
by  default,  although  the  defect  is  cured  by  verdict. — 
Selvv.  N.  P.  6,  editor's  note,  H,  and  the  authorities  there 
cited. — The  general  principle  in  pleading  is,  that  the  plain- 
tiff, or  demandant,  in  his  count  or  declaration,  ought  . to 
entitle  himself  to  the  action — Com.  Dig.,  'Pleader,'  C.  34. 

In  the  present  case  i  think  the  plaintiff  entitles  himself  to 
no  action,  because  he  states  no  right,  interest,  or  title  to  the 
letter,  or  to  the  money  enclosed  in  it,  nor  any  fact  from  which 
the  court  may  fairly  infer  an  interest  in  him ;  and  therefore 
I  think  the  declaration  is  vicious,  and  that  the  defendant  is 
entitled  to  judgment  on  the  demurrer. 

McLean,  J. — it  appears  to  rae,  that  to  entitle  the  plain- 
tiff to  maintain  this  action  it  is  absolutely  necessary  that 
his  declaration  should  shew  that  he  had  some  personal 
interest  in  the  letter  or  money  which  he  alleges  the  defend- 
ant neglected  to  send.  There  is  nothing  to  shew  that  any 
individual  but  Mr.  Harper,  to  whom  it  was  addressed,  had 
any  such  interest,  or  that  any  other  person  had  a  right  to 
complain  of  its  not  being  sent.  It  is  stated  that  a  certain 
letter,  containing  money,  was  brought  and  delivered  by 
the  plaintiff  to  the  defendant,  but  whether  brought  or 
delivered  for  himself,  or  on  account  of  a  stranger,  is  not 
shewn.  The  letter,  when  once  deposited  in  the  post  ofiice, 
became,  I  think,  the  property  of  Mr.  Harper,  to  whom  it 
it  was  addressed,  and  it  does  not  in  any  way  appear  how 
the  plaintiff  could  sustain  damages  by  the  defendant 
neglecting  to  send  Mr.  Harper's  letter. 

The  alienation  that  the  defendant  did  not  forward  the 
letter  within  a  reasonable  time  appears  to  be  much  too  loose 
for  a  case  of  this  kind,  as  the  postmaster  is  only  bound  to 
forward  a  letter  by  the  next  mail  after  its  receipt,  and  the 
allegation  should  have  been  that  it  was  not  so  sent,  and  the 
question  as  to  what  was  or  was  not  a  reasonable  time 
could  not  arise. 

The  last  objection,  as  to  sending  the  letter  to  the  place  of 


COUNTER  V.  JONES. 


37 


abode  of  the  party  to  whom  it  was  addressed,  seems  also  to 
be  well  founded,  but  as  to  the  addresses  to  Kingston  might 
be  considered  sufficient,  as  designating  the  place  of  resi- 
dence of  Mr.  Harper,  and  as  the  other  objections  are  good, 
it  is  unnecessary  to  give  any  opinion  on  the  point. 

Judgment  for  the  defendant  on  demurrer. 


Counter  y.  Jones. 

Assumpsit  for  not  delivering  flour — Pleading — Averment  of  readiness  to  pay^  or 
^  .  tender  of  payment — 31  Geo.  III.  cA.  7. 

Assumpsit  against  a  miller  for  not  delivering  flour  ground  by  him  from  wheat 
sent  to  him  by  the  plaintiff,  on  an  agreement  that  he  would  grind  and 
deliver  the  flour  at  one  of  two  prices  named,  depending  upon  whether  the 
barrels  were  furnished  by  him  or  the  plaintiff. 

Held — 1,  That  it  was  unnecessary  to  aver  that  there  was  any  mark  to  dis- 
tinguish the  plaintiff's  wheat  as  required  by  31  Geo.  HI,  cb.  7,  sec.  3. 
2,  That  readiness  to  paj'-  either  one  price  or  the  other,  and  notice  to  the 
defendant,  or  a  tender  of  payment  must  be  averred,  but  that  the  former 
was  sufficient. 

The  agreement  as  set  out  in  the  3rd  count  was  to  grind  10,000  bushels  of 
wheat,  alleged  to  have,  been  delivered  by  the  plaintiff.  In  the  4th  count 
it  was  averred  that  under  the  said  agTeement  set  out  in  the  third  count  the 
plaintiff  delivered  10,000  other  bushels.    Held,  bad. 

In  this  case  the  agreement  set  out  in  the  first  count  stated  as 
follows  :  That  on  the  25th  of  July,  1837,  at  Kingston,  it  was 
agreed  between  plaintifFand  defendant,  in  manner  follow- 
ing, that  is  lo  say,  "  that  the  defendant  should  grind  for  the 
plaintiff,  with  all  due  diligence  and  despatch,  whatever 
quantity  of  wheat  the  plaintifl* should  deliver  to  defendant  at 
the  Yonge  Mills,  at  and  for  the  rate  of  five  shillings  for  each 
barrel  of  flour  v/hich  should  be  manufactured  therefrom,  if 
the  defendant  should  provide  the  barrel,  and  at  and  for  the 
rate  of  three  shillings  per  barrel,  in  case  the  plaintiff 
should  furnish  such  barrel,  and  that  in  case  there  should 
be  no  barrels  or  bags  of  the  plaintiff's  at  the  mill  when 
the  flour  should  be  manufactured,  that  the  defendant  would 
without  delay  put  the  flour  into  the  defendant's  own  barrels 
and  deliver  the  same  to  the  plaintiE"  This  count  stated 
that  the  plaintiff  delivered  10,000  bushels  of  wheat  pursuant 
to  Uie  agreement,  at  Yooge  Mills  ;  that  the  defendant  did 
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manufacture  a  large  quantity,  to  wit,  2,000  barrels,  of  flour 
from  the  wheat,  and  delivered  to  the  plaintiff  a  small  quantity 
— to  wit,  1,300  barrels — yet  the  defendant,  though  requested 
by  the  plaintilTto  deliver  the  residue,  refused  to  do  so,  and 
the  residue,  of  the  value  of  £500,  remained  undelivered. 

Second  count— That  in  pursuance  of  the  agreement  in  the 
first  count  mentioned,  the  plaintiff  delivered  to  defendant 
10,000  bushels  of  wheat  to  be  ground  into  flour,  to  be  de- 
livered to  the  plaintiff  as  in  that  agreement  mentioned  ;  yet 
the  defendant  had  not  delivered  the  flour  manufactured  from 
the  wheat,  or  any  part  thereof,  though  requested,  but  refused 
to  do  so. 

Third  count — That  it  was  agreed  between  the  plaintiff 
and  defendant  in  manner  following,  in  consideration  that  the 
plaintiff  would  deliver  to  defendant  at  Yonge  Mills  10,000 
bushels  of  wheat,  to  be  ground  into  flour  for  the  plaintiff,  in 
consideration  of  five  shillings  a  barrel  if  defendant  found 
the  barrels,  or  three  shillings  if  plaintiff  found  them,  defen- 
dant undertook  and  faithfully  promised  to  grind  whatever 
wheat  the  plaintiff,  in  pursuance  of  said  agreement,  should 
deliver  at  the  mills,  with  the  utmost  diligence  and  despatch  ; 
and  immediately  after  said  wheat  should  be  ground,  in  case 
plaintiff  had  no  bags  or  barrels  at  the  mill,  that  defendant 
should  put  the  flour  into  his  own  barrels  and  deliver  it  with- 
out delay  to  the  plaintiff.  That  the  plaintiff,  relying  upon 
the  promise  of  the  defendant,  did  deliver  at  the  defendant's 
mills  10,000  bushels  of  wheat  to  be  ground  into  flour,  of 
which  the  defendant  had  notice  :  that  defendant  did  manu- 
facture 2,000  barrels  of  flour,  and  though  defendant  did 
deliver  1,300  barrels  of  flour,  and  though  the  plaintiff  had 
no  bags  or  barrels  of  his  own  at  the  mills  ready  to  receive 
the  flour,  of  lohich  the  defendant  had  notice,  and  though  the 
plaintiff  was  then  and  there  ready  and  willing  to  pay  to  the 
defendant  at  the  rate  of  five  shillings  per  barrel  for  the 
residue  of  said  flour,  if  he,  defendant,  v^^ould  put  the  same 
into  barrels  of  i)is,  defendant's,  and  deliver  the  residue  to 
him  the  plaintiff,  of  which  defendant  then  avid  there  had 
notice,  and  the  plaintiff  then  and  there  requested  the 
defendant  so  to  do;  yet  the  defendant  ivhoUy  refused  to 
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put  the  residue  into  barrels  and  to  deliver  the  same  to  the 
said  plaintiff  and  had  ever  since  refused  to  deliver  the 
same  to  the  said  plaintiff;  and  the  residue,  to  wit,  700 
barrels,  of  the  value  of  £500,  remained  undelivered  and  lost 
to  the  plaintiff. 

Fourth  count-— That  the  plaintiff,  in  pursuance  of  the  said 
agreement  in  the  third  count  mentioned,  did  deliver  to  the 
defendant  at  Yonge  Mills,  ten  thousand  bushels  of  wheat  to 
Jo  be  manufactured  into  flour,  as  in  the  said  agreement  in 
the  third  count  mentioned,  and  the  Hour  to  be  delivered 
to  the  plaintiff  as  in  the  said  agreement  mentioned  ;  yet  the 
defendant,  not  regarding  his  agreement  in  the  third  count 
mentioned,  had  not  delivered  the  flour  manufactured  from 
the  said  last  mentioned  wheat,  though  requested  so  to  do, 
and  though  the  plaintiff  was  ready  and  willing  to  pay  the 
defendant  for  the  same  at  the  rate  in  said  agreement  men- 
tioned, of  which  the  defendant  had  notice,  &c. 

Fifth  count — That  the  defendant— in  consideration  that 
the  plainlifi',  at  the  request  of  the  defendant,  had  delivered  to 
the  defendant  other  10,000  bushels  of  wheat,  of  the  value  of 
£2,000,  to  be  by  the  defendant  manufactured  into  flour,  and 
the  flour  to  be  without  delay  delivered  by  the  defendant  to 
the  plaintiff,  at  and  for  reasonable  reward,  to  be  paid 
therel'or  by  the  plaintiff — promised  to  manufacture  the  said 
wheat  into  flour  with  all  due  diligence  and  despatch,  and 
to  deliver  the  same  without  delay  to  the  plaintiff';  yet  the 
defendant  had  not  delivered  to  the  plaintiff  the  whole  of  the 
said  flour,  although  a  reasonable  time  had  long  since 
elapsed,  and  a  large  quantity,  to  wit,  700  barrels,  remained 
as  yet  wholly  undelivered. 

Sixth  count — In  consideration  that  the  plaintiff  had  deli- 
vered other  10,000  bushels  of  wheat,to  be  by  defendant  manu- 
factured into  flour,  shorts  and  bran,  to  be  delivered  without 
delay  to  the  plaintiff,  at  and  for  reasonable  reward^  to  be 
paid  therefor  by  the  plaintiff  to  defendant,  the  defendant 
promised  the  plaintiff  to  manufacture  the  said  wheat  into 
flour,  shorts  and  bran,  Vv'ith  all  due  diligence  and  despatch, 
and  deliver  the  said  flour,  shorts  and  bran,  without  delay  to 
the  plaintiff;  yet  the  defendant,  not  regarding  his  promise, 
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had  not  delivered  to  the  said  plaintiff  the  whole  of  the 
said  flour,  shorts  and  bran,  so  manufactured,  though  a 
reasonable  time  had  long  since  elapsed,  and  a  large  quan- 
tity still  remained  undelivered  and  lost  to  the  plaintiff. 

Seventh  count — That  defendant-— in  consideration  that 
the  plaintiff,  at  the  request  of  defendant,  delivered  to  the 
defendant  other  10,000  bushels  of  v/heat,  to  be  manufactured 
into  flour,  shorts  and  bran,  and  the  flour,  shorts,  and 
bran  to  be  delivered  without  delay  to  the  plaintiff,  at 
and  for  reasonable  reward,  to  be  therefor  paid  by  the 
plaintiff — promised  to  manufacture  the  wheat  into  flour, 
shorts  and  bran,  with  all  due  diligence  and  despatch, 
and  to  deliver  the  same  to  the  plaintiff,  whenever,  after 
a  reasonable  time  for  manufacturing  the  same,  the  de- 
fendant should  be  thereto  requested  ;  yet  the  defendant — 
though  a  reasonable  time  had  long  since  elapsed,  and 
though  the  defendant  was  thereto  requested — the  said  flour, 
shorts  and  bran  so  manufactured,  to  wit,  &c.,  to  deliver  to 
the  said  plaintiff,  had  hitherto  wholly  refused,  &c. 

Demurrer  to  first  count—That  it  was  not  averred  that  there 
was  any  means  to  distinguish  the  wheat  delivered  by  the 
plaintiff,  pursuant  to  the  statute  31  Geo.  Hi.  ch.  7,  sec.  3,  nor 
when,  in  pursuance  of  the  agreement,  the  plaintiff  or  the  de- 
fendant fornished  the  barrels,  nor  when  the  plaintiff  had 
bags  or  barrels  at  the  mills,  nor  when  he  gave  the  defendant 
notice  of  the  same,  nor  that  the  plaintiff  paid  or  tendered 
for  flour  delivered,  nor  that  he  paid  or  tendered  for  the 
residue,  nor  that  he  was  ready  and  willing  to  pay,  and  to 
accept  and  receive  the  flour. 

Demurrer  to  second  count— The  same  as  to  the  first 
count,  and  that  it  was  not  averred  that  wheat  was  ground 
into  flour. 

To  third  count  —  That  it  was  not  averred  that  there 
was  any  mark  to  distinguish  the  wheat  delivered  by 
the  plaintifl*,  nor  that  the  plaintiff*  had  paid  or  tendered  for 
flour  delivered,  nor  paid  or  tendered  for  the  residue,  nor  by 
whom  barrels  were  furnished  for  flour  delivered,  as  the 
defendant's  agreement  can  be  construed  only  that  he  would 
furnish  all  the  barrels  or  none;  that  the  plaintiff's  aver- 
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Ttieiit  that  he  had  no  barrels  of  his  own  ready  to  receive 
narrows  the  contract,  which  was,  if  the  plaintiff  had  no 
barrels  generally :  that  averment  of  readiness  to  pay  is  not 
sufficient,  as  it  should  be  absolute^  not  conditional,  and 
that  it  is  not  averred  that  plaintiff  was  ready  to  accept  the 
flour  or  that  a  reasonable  time  had  elapsed. 

To  fourth  count — That  no  contract  is  alleged,  oo  consider- 
ation stated,  no  promise  averred,  nor  when,  in  pursuance 
of  agreement,  the  plaintiff  or  the  defendant  furnished  barrels, 
nor  that  the  plaiLitifF  paid  or  tendered  the  price,  nor  at  what 
rate  the  plaintiff  was  ready  and  willing  to  pay,  nor  that 
after  the  wheat  was  ground,  the  defendaiit  had  any  notice 
to  furnish  the  barrels,  nor  that  the  flour  was  manufactured, 
nor  that  the  plaintiff  was  ready  and  willing  to  accept,  nor 
that  a  reasonable  time  had  elapsed. 

To  fifth  count-— That  it  is  not  averred  that  the  plaintiff 
paid  or  tendered  for  the  flour,  nor  that  he  was  ready  and 
willing  to  pay,  nor  that  the  wheat  was  ground  into  flour^, 
nor  that  the  plaintiff  was  ready  and  willing  to  accept,  nor 
that  a  reasonable  time  had  elapsed,  nor  that  defendant  had 
been  requested  to  deliver. 

To  sixth  count — The  same  as  to  the  fifth. 

To  seventh  count— That  it  contained  no  averment  of  pay- 
ment or  tender,  or  readiness  to  pay  and^  accept  the  flour, 
nor  that  the  flour  was  manufactured,  nor  by  whom  request 
was  made. 

Per  6Vr.— With  respect  to  the  first  count,  we  cannot  see 
that  any  weight  can  be  attached  to  the  first  objection  taken, 
that  there  were  no  marks  to  distinguish  the  wheat,as  required 
by  the  statute  when  wheat  is  brought  in  bags  to  a  mill  to  be 
ground.  It  is  not  shewn  in  what  manner  the  wheat  was 
brought  to  the  mill,  and  the  action  is  not  for  the  loss  of  wheat, 
but  for  the  non-performance  of  an  agreement :  nor  can  much 
importance  be  attached  to  the  want  of  an  averment  who 
furnished  the  barrels,  or  whether  the  plaintiff  had  bags  or 
barrels  at  the  mills,  or  gave  the  defendant  notice  respecting 
the  bags  or  barrels.  The  want  of  an  averment  that  the 
plaintiff  was  ready  and  willing  to  pay,  and  that  the  defend- 
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ant  had  notice  of  it,  or  that  the  plaintiff  tendered  the  amounl 
either  at  three  or  five  shillings  a  barrel,  we  consider  fatal  to 
this  count,  in  which  it  is  alleged  that  the  flour  was  to  be 
manufactured,  put  in  barrels  and  delivered,  at  and  for  one 
or  the  other  of  these  prices,  depending  on  v/hich  of  the 
parlies  furnished  the  barrels.  The  delivery  of  the  flour  and 
the  payment  of  the  amount  appears  to  us,  by  the  terras  of 
the  agreement,  to  be  concurrent  acts;  and  that  to  entitle 
himself  to  the  delivery  it  was  necessary  for  the  plaintiff  to 
pay  or  to  tender,  or  to  be  in  readiness  to  pay,  with  notice 
of  such  readiness  to  pay,  to  the  defendant ;  neither  of  which 
appear  by  this  count  of  the  declaralioo. 

To  the  second  count  the  same  objections  apply,  and  it  is 
further  urged  that  there  is  no  averment  that  the  wheat  was 
ground  into  flour.  It  is  alleged,  how^ever,  that  though  the 
flour  was  to  be  delivered  as  in  the  agreement  in  the  first 
count  mentioned,  the  defendant,  though  requested,  did  not 
deliver  the  flour  manufactured  from  the  wheat.  As  the 
plaintiff"  does  not  proceed  for  not  delivering  the  flour,  we 
cannot  consider  the  last  objection  well  founded. 

The  third  count  sets  out  a  particular  agreement,  and  seems 
to  set  out  the  breach  of  the  agreement  with  sufficient  certain- 
ty, and  to  contain  ail  the  necessary  averments  to  entitle  the 
plaintiff' to  recover.  The  obvious  meaning  of  the  agreement 
was  that  the  defendant  should  furnish  barrels  when  the 
plaintiff*  had  none  at  the  mills,  and  not  that  either  of  the 
parties  should  furnish  all  or  none.  It  is  alleged  that  the  aver- 
ment of  readiness  to  pay,  and  that  the  defendant  had  notice, 
is  not  sufficient,  but  that  a  tender  of  payment  should  have 
been  averred. 

In  the  case  of  Chase  et  al.  v.  Westrnore  (5  M.  &  S.  180), 
which  was  an  action  of  trover  for  wheat  delivered  to  be 
ground  at  a  certain  price,  as  in  this  case,  and  \vhere  the 
question  was  whether  the  defendants  had  a  lien  on  the 
wheat,  and  had  a  right  to  retain  till  paid  for  all  that  had 
been  ground,  Lord  Ellenhoroughy  in  delivering  the  judg- 
ment of  the  court  said,  that  "  it  was  clear  the  miller  could 
not  recover  in  an  action  upon  the  contract  without  averring 
that  he  had  ground  and  was  ready  to  deliver  the  wheat ;  if 
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ihe  other  party  can  by  law  recover  the  wheat,  without 
averring  that  he  had  paid  or  tendered  the  price  of  the  grind- 
ing, he  will  have  an  advantage  above  the  miller,  for  he  • 
will  have  his  goods,  and  the  miller  will  have  only  an 
action."  In  the  latter  part  of  this  observation,  it  appears  to 
lis  Lord  Ellenborough  referred  to  the  form  of  action  then 
pending,  and  meant  only  to  intimate  that  if  an  action  of 
trover  could  be  maintained,  in  which  there  could  be  no 
averment  of  payment  or  tender,  the  plaintiff  would  have  an 
advantage  over  the  miller,  inasmuch  as  he  would  recover 
his  goods  without  paying  the  amount  agreed  upon.  In  his 
case  it  seems  clear  that  the  defendant  could  not  recover 
against  the  plaintiff  without  averring  that  he  ground  a  cer- 
tain number  of  barrels  of  flour,  that  he  put  the  flour  into 
barrels,  either  of  his  own  or  the  plaintiff's,  and  that  he  was 
ready  to  deliver,  and  that  the  plaintiff"  had  notice  ;  so,  on 
the  other  hand,  it  appears  to  be  sufficient  to  state  that  the 
defendant  manufactured  a  certain  number  of  barrels  of 
flour;  that  the  plaintiff  having  no  barrels  (a  fact  of  which 
the  defendant  must  have  been  cognizant),  the  defendant  put 
them  in  his  own  barrels,  as  stated  in  the  agreement;  and 
that  though  the  plaintiff  was  ready  to  pay  for  the  flour  at 
the  stipulated  price,  of  which  defendant  had  notice,  yet 
that  he  refused  to  deliver  the  flour— 1  East,  203.  The 
averments  that  the  plaintiff  was  ready  to  pay,  and  that  the 
defendant  had  notice,  are  as  necessary  to  be  proved  upon 
the  trial  as  it  v/ould  be  to  prove  a  tender,  had  a  tender 
been  pleaded  ;  and  if  the  plaintiff  fails  in  establishing  that 
fact,  he  must  necessarily  fail  in  his  case.  If,  however,  he 
proves  a  readiness  to  pay,  and  that  the  defendant  was 
aware  of  his  readiness,  but  nevertheless  refused  to  deliver 
the  flour,  we  cannot  imagine  any  good  reason  why  he 
should  not  be  permitted  to  recover  in  this  action;  he  will 
still  be  liable  to  the  defendant  for  the  stipulated  price  for 
the  grinding. 

The  fourth  count  we  consider  bad  ;  first,  because  it 
states  that,  under  an  agreement  stated  in  the  third  count  for 
grinding  10,000  bushels  of  wheat,  which  are  in  that  count, 
stated  to  have  been  delivered,  the  plaintiff  delivered  10,000 
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other  bushels  of  wheat,  making  in  fact  an  averment  of  two 
parcels  of  ten  thousand  bushels  each  on  an  agreement  for 
the  grinding  of  half  that  quantity:  and  we  also  consider  it 
bad  for  not  stating  at  what  rate  the  plaintiff  was  willing 
to  pay,  inasmuch  as  it  may  have  been  that  he  was  only 
ready  and  willing  to  pay  at  three  shillings  a  barrel,  when 
the  plaintiff  was  entitled  to  five  shillings. 

The  fifth  count,  as  well  as  the  sixth  and  seventh,  are 
bad,  containing  no  averment  of  payment  or  tender,  or 
readiness  to  pay,  with  notice  to  the  defendants. 

Judgment  for  defendant  on  demurrer. 


Freeland  v.  Jones  et  al. 

Limits — Admission  of  debtor  to  charge  sureties,  , 
An  admission  by  a  debtor  on  the  limits  that  he  had  gone  beyond  them,  is  not 
admissible  to  charge  his  sureties. 

This  was  an  action  of  debt  on  bond  for  the  gaol  limits  in 
Bfockville,  and  executed  by  the  two  defendants  and  the 
late  Sir  Daniel  Jones,  deceased.  The  condition  in  sub- 
stance was  that  Sir  Daniel  should  not  depart  the  limits 
without  the  consent  of  the  plaintiff,  or  without  payment  of 
the  money  to  him,  which  was  due  on  th&  Ca.  8a,  upon 
which  he  was  in  custody. 

The  plaintiff  averred  in  his  declaration  that  Sir  Daniel 
did  leave  the  limits,  contrary  to  the  condition  of  the  obliga- 
tion ;  and  the  defendants  pleaded,  among  other  pleas,  that 
he  did  not  leave  them,  upon  which  the  plaintiff  took  issue. 

At  the  trial  of  the  case  a  verdict  was  given  for  the  plain- 
tiff, and  the  defendants  obtained  a  rule  nisi  in  Trinity  Term 
last,  calling  on  the  plaintiff  to  shew  cause  why  a  new  trial 
should  not  be  granted  on  the  ground  that  illegal  testimony 
was  admitted  for  the  plaintiff,  and  that  the  verdict  was 
against  law  and  evidence. 

The  plaintiff  proved  at  the  trial  that  Sir  Daniel  Jones, 
while  on  the  limits  in  this  suit,  and  before  this  action  was 
brought,  said  he  had  left  the  limits  of  the  gaol,  and  after- 
wards returned  within  them.     There  was  no  evidence 
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except  his  admissions  in  conversation  with  third  persons  to 
prove  his  departure  from  the  limits. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  contended  the  evidence  was  admissible, 
and  cited  many  cases,  which  go  to  establish  two  principles 
in  the  law  of  evidence,  but  which  appear  to  me  to  be 
inapplicable  to  this  case,— first,  the  declaration,  or  entry  of 
a  deceased  person,  against  his  own  interest  charging  himself 
with  the  receipt  of  money ;  and  secondly,  the  declaration  of 
a  deceased  person,  who  had  no  interest  whatever  in  the 
matter  in  dispute,  but  from  his  situation  must  have  had  a 
full  knowledge  of  the  transaction. 

The  present  case  is  not  analogous  to  the  cases  which  are 
governed  by  the  first-mentioned  rule,  because  the  admis- 
sion of  Sir  Daniel  Jones  did  not  go  to  charge  himself  with 
the  receipt  of  money;  nor  does  it  range  under  the  second 
rule,  because  he  cannot  be  considered  indifferent  and  alto- 
gether disinterested.  The  plaintiff  also  endeavors  to  bring 
the  case  within  another  rule  of  evidence,  which  is  this,  that 
the  declaration  of  one  joint  contractor  respecting  the  subject 
matter  of  the  contract  is  evidence  against  the  other  joint 
contractors.  The  defendants  deny  that  the  bond  is  a  joint 
obligation,  but  I  think  it  very  clear  from  the  whole  instru- 
ment that  it  is  both  a  joint  and  a  several  contract,  and  is 
distinguishable  in  its  terms  from  those  instruments  men- 
rioned  in  the  cases  cited  by  the  defendants'  counsel  on  this 
head.  The  leading  one  is  Collins  et  al.  v.  Wegg  (1  B.  &  C. 
682.)  There  three  persons  acknowledged  themselves  to 
be  held  and  bound  to  the  plaintiffs  in  J^IOOO  each,  for 
which  they  bound  themselves  and  each  of  them  for  himself 
for  the  whole  and  entire  sum  of  £1000  each.  In  the  present 
case  the  three  obligors  acknowledge  themselves  to  be  held 
and  firmly  bound  in  a  certain  sum,  for  the  payment  of 
which  they  bind  themselves,  each  of  them  by  himself^ 
and  their  heirs,  executors  and  administrators.  In  the  case 
in  1  B.  &  C.  the  obligors  acknowledged  themselves  to  be 
bound  in  a  certain  sum  each- — in  the  present  case  they  all 
acknowledge  themselves  to  be  bound  in  a  certain  sum ;  in 
1  B.  &  C.  the  obligors  bind  themselves  to  pay  a  certain  sum 
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each—in  the  present  case  they  bind  themselves,  each  by 
himself,  to  pay  a  certain  sum ;  the  meaning  of  which,  as  I 
think,  is,  that  each  binds  himself  with  the  others  and  by 
himself  to  pay  the  money. 

It  must  be  admitted,  therefore,  that  the  two  defendants 
were  joint  contractors  with  the  late  Sir  Daniel  Jones,  but 
the  facts  of  the  case  prove  they  were  only  sureties  for  him 
to  the  sheriff,  to  whom  the  bond  for  the  limits  was  given, 
and  that  he  was  the  debtor,  and  of  course  the  principal,  in 
the  obligation. 

The  real  point,  therefore,  to  be  determined  appears  to  us 
to  be  this,  w^hether  the  verbal  declaration  of  a  principal  of 
his  having  committed  an  illegal  act,  by  which  the  bond  is 
forfeited,  is  evidence  after  his  death  against  his  sureties, 
who  are  sued  on  the  bond  for  a  breach  of  the  condition  by 
the  principal. 

It  is  proper  to  state  that  evidence  given  at  the  trial  further 
she?wed  that  an  order  from  this  court  to  commit  Sir  Daniel  to 
close  custody  within  the  gaol  of  the  district  of  Johnstown, 
for  refusing  to  give  the  plaintiff  an  account  of  his  real  and 
personal  property,  was  in  the  hands  of  the  sheriff  for  execu- 
tion when  Sir  Daniel  made  the  allegation  of  having  left  the 
gaol  limits  to  the  sheriff;  and  in  consequence  of  that  infor- 
mation the  sheriff  forbore  to  arrest  him  on  the  order,  and  the 
plaintiff's  attorney  immediately  took  an  assignment  of  the 
bond  for  the  limits,  and  brought  this  action.  Independently 
of  these  circumstances,  however,  it  appears  to  us  the  asser- 
tion of  the  principal  was  not  admissible  against  the  sureties  ; 
and  although  we  have  not  been  able  to  find  any  case  exactly 
in  point  to  prove  its  inadmissibility,  still  we  think  there  are 
cases  which  shew  it  by  analogy.   In  replevin,  for  instance, 
the  declarations  of  the  person  under  whom  the  defendant 
makes  cognizance  are  not  evidence  for  the  plaintiff,  as 
appears  by  the  case  of  Hart  v.  Horn  (2  Camp.  92),  where  the 
defendant  made  cognizance  as  bailiff  of  one  Massey  for 
rent  in  arrear.    The  plaintiff  pleaded  non  tenuit  in  bar, 
and  on  the  trial  offered  to  prove  by  the  declarations  of 
Massey  ^himself  that  he  did  not  hold  as  tenant  under  him. 
Mr.  Justice  Heath  ruled  that  what  Massey  said  was  not 
legal  evidence  against  the  defendant.    In  the  case  of 
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Baoerman  et  al.  v.  Radenius  (7  T.  R.  663)  it  was  determined 
by  the  court,  that  the  declaration  of  a  cestui  que  trust  was  no 
evidence  in  an  action  by  the  trustee.  In  Hennings  v.  Robin- 
son (Barnes,  436)  it  was  determined  by  the  Court  of  Com- 
mon Pleas  that  in  an  action  against  the  maker  of  a 
promissory  note  by  an  indorsee  the  admission  of  the  in- 
dorser  of  the  note  that  the  name  indorsed  on  the  note 
was  written  by  him,  was  no  evidence,  and  that  no  person's 
confession  who  is  not  a  party  to  the  suit  can  be  admitted. 
In  1  Esp.  135  a  joint  action  was  brought  by  the  payee  of  a 
joint  and  several  promissory  note  against  the  three  makers; 
one  of  them  by  his  plea  admitted  the  note,  the  other  two 
pleaded  non  assumpsit^  and,  on  the  trial,  Lord  Kenyan  ruled 
that  this  admission  on  record  of  one  of  the  defendants  was 
not  evidence  against  the  others,  so  as  to  prove  a  joint 
contract. 

In  all  the  foregoing  cases  the  admissions  which  were 
rejected  were  made  by  persons  then  alive,  who  most 
probably  might  have  been  produced  as  witnesses,  and  the 
plaintiff's  counsel  insists  that  there  is  a  difference  in  the 
principle  of  evidence,  when  such  admissions  were  made 
by  parties  since  deceased,  in  the  latter  case  he  contends 
they  are  from  necessity  evidence,  because  the  parties  can- 
r/ot  be  witnesses  at  the  trial. 

The  law  certainly  makes  distinction  between  the  two 
descriptions  of  admissions,  and  the  former  are  sometimes 
allowed  as  evidence,  but  not  to  the  extent  claimed  in  the 
present  case. 

The  admission  of  the  principal  of  having  received  money 
for  which  the  surety  became  responsible,  which  should  be 
paid  to  the  plaintiff  by  the  principal,  has,  in  an  action  against 
the  surety  for  such  money,  been  allowed  as  evidence  to 
charge  him,  after  the  death  of  the  principal ;  but  in  every 
case  of  this  kind  which  I  have  seen  the  admission  was  in 
writing.  The  admissibility  of  such  evidence  rests  upon  the 
same  grounds  as  written  entries  made  by  stewards,  bailiffs 
and  others  receiving,  or  agents  charging  themselves  with  the 
receipt  of,  money,  which  are  evidence  after  their  death  of  the 
fact ;  for  it  is  reasonable  to  presume  that  no  man  would 
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wantonly  charge  himself  with  the  receipt  of  a  sum  of 
money  belonging  to  another. 

In  the  present  case  the  admissioii  of  Sir  Daniel  Jones, 
made  to  the  sheriff,  was  not  in  writing,  and  it  went  to 
charge  his  sureties,  but  not  himself;  because  he  was 
responsible  for  the  amount  of  the  judgment  in  favor  of  the 
plaintiff  at  all  events,  and  under  all  circumstances,  a^  well 
before  as  after  the  admission.  Then,  we  think  the  circum- 
stances attending  the  admission  prove  collusion.  The 
sheriff  had  the  order  of  this  court  in  his  possession  to  com- 
mit him  to  close  custody  in  the  gaol  of  the  district,  of 
which  Sir  Daniel  was  then  aware,  and,  to  avoid  the  effects 
of  an  execution  of  the  order,  he  was  reduced  to  the  alterna- 
tive of  either  paying  the  amount  of  the  judgment  himself, 
which  he  was  unable  to  do,  or  leading  the  plaintiff  to 
believe  his  bail  were  responsible.  He  must  have  had  some 
powerful  inducement  to  make  a  voluntary  admission  of 
this  kind,  otherwise  he  would  never  have  made  it,  even 
if  it  were  true. 

To  establish  the  principle  that  such  testimony  is  admis- 
sible would  have  a  tendency  to  collusion  in  many  instances, 
and  therefore,  in  our  opinion,  it  should  not  be  allowed. 

The  rule  should  be  made  absolute  without  costs. 

Rule  absolute. 


Douglass  v.  Murchison  et  al. 

^Limits—Averment  of  defendants  being  hound — Plea,  nil  debd. 

In  an  action  on  a  bond  to  the  limits  it  should  be  shewn  in  express  terms. 

and  not  merely  by  implication,  that  the  defendants  became  bound. 
Semble,  that  when  it  did  not  expressly  appear  in  the  declaration,  and  no 

profert  of  any  bond  was  made,  a  plea  of  nil  debet  is  good  on  demurrer, 
Semble,  also,  that  a  plea  that  the  debtor  left  the  limits  under  the  authority 

and  command  of  divers  officers  of  Her  Majesty's  militia,  in  order  to  quell 

an  insurrection,  would  be  a  good  answer  to  action  against  the  bail  for  such 

departure  from  the  limits. 

Debt  for  £218  2^. 

In  this  action  the  plaintiff  was  designated  as  administra- 
tor of  Nicholas  Filgiano,  and  assignee  of  William  Botsford 
Jarvis,  Sheriff  of  the  Home  District,  and  it  was  stated  that, 
in  Michaelmas  Term,  in  the  6th  year  of  the  reign  of  Wm- 
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IV.,  in  the  court  of  K.  B.  the  plaintiff  recovered  against  one 
Wm.  Miirchison  the  sum  of  £106  3c?,  which  was  adjudged 
to  the  said  plaintiff,  as  administrator,  for  his  damages  for  not 
performing  certain  promises,  &c.,  made  by  the  said  Wm. 
Murchison  to  the  plaintiff,  as  well  as  for  his  costs  and 
charges,  as  by  the  record,  &c.  appeared  ;  that  the  said 
damages,  costs  and  charges  being  unpaid,  on  the  2nd  of  Julyj 
1836,  a  Ca.  Sa.  was  sued  out,  directed  to  the  said  W.  B. 
Jarvis,  Sheriff  of  the  Home  District  &c.,  commanding  him 
that  he  should  take  the  said  Wm.  Murchison,  if  found 
in  his  district,  and  to  have  his  body  on  the  first  day  of 
Michaelmas  Term  then  next,  to  satisfy  the  said  plaintiff, 
as  administrator  as  aforesaid,  the  said  damages,  costs  and 
charges;  that  the  said  writ  was  delivered  to  the  said  sheriff 
to  be  executed  on  the  i4th  of  September,  1836,  endorsed 
to  make  the  sum  of  £106  3J,  with  interest  from  the  28th  of 
November,  then  last  past;  £1  14s.  Id.  for  two  former  writs, 
and  £1  6s.  Sd.  for  that  writ,  and  his  own  fees:  by  virtue  of 
which  writ  the  sheriff  arrested  the  said  Wm.  Murchison,  by 
his  body,  and  the  said  Wm.  Murchison,  being  so  arrested 
and  in  custody  of  the  said  sheriff,  the  said  sheriff  took  bail, 
that  if  the  said  Wm.  Murchison,  then  a  prisoner  in  execution 
in  the  gaol  of  the  Home  District  at  the  suit  of  the  plaintiff 
as  administrator,  did  or  should,  during  such  his  confine- 
ment, go  or  remove  beyond  the  same ;  or  in  the  event  of  a 
demand  for  a  view  of  the  body  of  the  said  Wm.  Murchi- 
son, &c.,  if  the  said  John  M.  Murchison  and  Malcolm 
McLellan  should,  within  twenty-four  hours  after  service  of 
notice,  deliver  the  said  Wm.  Murchison  to  the  custody  of  the 
sheriff;  or,  in  the  event  of  the  said  W.  Murchison  at  any  time 
during  his  confinement  going  or  removing  beyond  the  said 
limits  so  prescribed  as  aforesaid,  if  the  John  M.  Murchison 
or  M.  McLellan,  their  heirs,  &c.,  did  and  should  well  and 
truly  pay,  and  satisfy  the  said  Wm.  B.  Jarvis,  his  executors, 
administrators  or  assigns,  the  sum  of  £109  Is.,  together  with 
all  fees,  interest  and  damages  that  might  accrue  thereon, 
then  the  said  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue.  And  the  plaintiff  averred  that  the 
said  W.  Murchison  did  go,  depart,  and  remove  from  and 
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beyond  the  limits  assigned  to  the  gaol  of  the  Home  District, 
and  did  not  remain  within  the  same,  according  to  the  condi- 
tion of  the  said  writing  obligatory ;  but,  on  the  7th  of  Decem- 
ber, departed  from  and  removed  beyond  the  limits  assigned 
to  the  gaol  of  said  Home  District ;  and  that  neither  did  the 
said  defendants  nor  any  person  or  persons  on  behalf  of  said 
defendants,  after  the  said  Wm.  Murchison  had  so  departed 
and  gone  beyond  the  limits  of  the  jail,  though  requested  so 
to  do,  pay  or  satisfy  the  said  plaintiff  the  said  sum  of  £109 
Is.,  together  with  all  fees  and  interest  &c.,  or  any  part  thereof, 
but  therein  wholly  failed  and  made  default,  whereby  the 
said  writing  obligatory  became  and  was  forfeited  ;  and 
that  the  said  writing  obligatory  being  so  forfeited,  and  the 
money  therein  specified  remaining  unpaid  and  unsatisfied 
to  the  said  sheriff,  he,  the  said  sheriff,  on  the  14th  day  of 
April,  1838,  at  the  request  and  costs  of  the  said  plaintiff  (the 
plaintiff  in  the  said  suit),  by  an  indorsement  on  the  said 
writing  obligatory,  sealed  with  his  seal  of  office,  assigned 
the  said  writing  obligatory  to  the  plaintiff,  according 
to  the  form  of  the  statute,  as  by  the  said  assignment  indorsed 
on  the  said  writing  obligatory,  and  to  the  said  court  of  our 
lady  the  Queen  shewn,  would  more  fully  appear.  By  means 
whereof  an  action  has  accrued  to  the  said  plaintiff,  admin_ 
istraior  as  aforesaid,  as  assignee  of  the  plaintiff,  to  demand 
and  have,  of  and  from  the  said  defendants,  the  said  sum  of 
£218  2s.  above  demanded.  Yet  the  said  defendants,  though 
often  requested,  had  not,  nor  had  either  of  them,  paid  the 
sum  of  £218  25.  to  Wm.  Botsford  Jarvis  before  the  said 
assignment,  or  to  the  said  plaintiff,  assignee  as  aforesaid^ 
since  the  said  assignment,  but  had  wholly  neglected,  &c., 
to  the  damage  of  the  said  plaintiff,  administrator  as  afore- 
said, as  assignee,  of  £300. 

Pleas. — First.  That  they  did  not  owe  the  sum  of  money 
demanded,  in  manner  and  form  as  the  said  plaintiff,  as 
administrator  as  aforesaid,  as  assignee,  had  complained 
against  them  ;  concluding  to  the  country. 

Secondly.  That  the  said  plaintiff,  as  administrator  as 
aforesaid,  as  assignee,  ought  not  to  have  or  maintain  his 
aforesaid  action,  because  at  the  time  of  the  departure  of 
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Wm.  Murchison  from  the  limits  assigned  to  the  gaol  of  the 
Home  District,  on  the  7th  December,  1837,  an  insurrection 
broke  out,  and  divers  persons  did  assemble  and  gather 
themselves  together,  armed  and  accoutered  in  martial 
array,  with  intent  with  force  and  violence,  and  in  a  warlike 
manner,  to  capture  the  city  of  Toronto,  to  the  imminent 
peril  and  danger  of  the  lives  of  Wm.  Murchison  and  others, 
and  that  Wm.  Murchison,  so  being  in  custody  of  the  said 
sheriff  upon  the  said  gaol  limits,  did,  with  divers  other  good 
and  loyal  subjects,  and  according  to  his  duty  and  allegi- 
ance in  that  behalf,  volunteer  and  render  his  services  to 
aid  and  assist  Her  Majesty's  Government  to  put  down  and 
quash  said  insurrection  and  rebellion,  and  to  capture  and 
bring  to  justice  the  traitors,  and  did  accordingly  march  and 
go  from  and  beyond  the  limits  of  the  said  gaol,  under  the 
authority  and  command  of  divers  officers  of  Her  Majesty's 
militia,  then  there  present,  and  conducting  an  expedition 
of  armed  men  against  the  said  traitors,  and  did  proceed  four 
miles  beyond  the  limits  for  the  purpose  of  aiding  and 
assisting  in  taking,  and  by  force  of  arms  dispersing  the  said 
traitors,  and  afterwards,  on  the  same  day,  after  and  having 
aided  and  assisted  as  a  militiaman,  and  as  a  good  and  faithful 
subject  of  Her  Majesty,  in  taking  and  dispersing  the  said 
rebels,  the  said  Wm.  Murchison  returned  within  and  upon 
the  limits  assigned  to  the  gaol  of  the  Home  District,  and 
ever  since  continued  a  prisoner  within  the  same,  in  execu- 
tion upon  the  judgment  in  the  said  declaration  mentioned  ; 
concluding  with  a  traverse  that  the  said  Wm.  Murchison 
did  not  at  any  other  time  remove  from  the  said  limits,  or 
upon  any  other  occasion,  save  for  the  cause  aforesaid,  with 
a  verification.  ^ 

Special  demurrer  to  both  pleas. — To  the  first  plea — That 
although  plaintiff  demanded  a  sum  certain  from  said  defen- 
dants, by  virtue  of  a  writing  obligatory  under  their  seals, 
yet  defendants  had  not  denied  the  writing  obligatory,  nor 
in  any  manner  shewn  themselves  to  be  discharged  there- 
from, and  that  defendants  should  have  pleaded  that  the 
writing  obligatory  was  not  their  deed,  not  that  they  did 
not  owe  the  debt  demanded. 
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To  the  second  plea — Because  it  is  not  stated  that  Wms 
Murchison  was  commanded  by  any  person  or  pers  on. having 
power  and  authority  to  do  so  to  march  against  the  said 
traitors,  and  for  that  purpose  depart  from  and  leave  the 
limits  of  the  gaol,  and  also  that  the  said  first  and  second 
pleas  are  evasive  and  argumentative,  and  no  answer  to  the 
plaintiffs'  declaration,  and  are  in  various  other  respects  un- 
certain, informal  and  insufficient.    Joinder  in  demurrer. 

The  objections  taken  by  the  defendant  to  the  declaration 
are  set  out  in  the  judgment. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

On  this  demurrer  advantage  may  be  taken  of  any 
defects  in  the  declaration,  in  the  same  manner  as  if  it  had 
been  originally  demurred  to.  The  defendant  objected, 
that  in  the  declaration  the  plaintiff'  appears,  though 
designated  administrator,  to  sue  in  his  own  right  as 
assignee  of  the  sheriff,  and  not  as  administrator  of  Filgiano, 
though  the  original  judgment  was  recovered  by  him  as 
such.  It  was  not  stated  in  any  part  of  the  declaration  that 
the  defendants  became  liable  to  pay  to  the  plaintiff  as 
administrator,  or  that  he  claimed  any  sum  in  that  capacity, 
and  the  pleas  (being,  first,  that  defendants  did  not  owe  the 
money  demanded  in  manner  and  form  as  the  plaintiff  as  ad- 
ministrator as  aforesaid,  as  assignee,  &c.  had  complained 
against  them  ;  and,  secondly,  that  the  plaintiff,  as  admin- 
istrator as  aforesaid,  as  assignee,  ought  not  to  have  or 
maintain  his  said  action  because,  &c.)  do  not  answer  the 
plaintiff's  declaration  in  his  individual  character.  The 
assignment  to  the  plaintiff  of  any  security  taken  by  the 
sheriff,  in  a  suit  in  which  he  was  a  party  as  executor  or 
administrator,  could  not  entitle  the  plaintiff  to  sue  on  such 
assigned  security  in  his  own  name,  and  for  his  own  benefit. , 
He  certainly  could  not  sue  the  sheriff  as  for  an  escape  in 
his  own  name  ;  and,  though  he  was  the  plaintiff  in  the 
original  suit,  he  was  not  so  in  his  own  right  and  for  his 
own  behalf. 

Secondly,— The  plaintiff  demands  a  debt  of  £218  2s. 
but  it  is  not  anywhere  shewn  how  such  debt  has  accrued, 
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or  wherefore  it  is  demanded.  The  sum  alleged  to  be  pay- 
able in  case  of  Wm.  Murchison  leaving  the  limits  is  £109 
l5.,and  it  is  alleged  that  in  consequence  of  the  said  Wm. 
Murchison  having  left  the  limits,  and  the  said  sum  being 
unpaid,  and  a  writing  obligatory  being  assigned  by  the 
sheriff,  an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have  from  defendants  the  said  sum  of  £218  25. ;  but  how 
that  specific  sum  is  recoverable  is  not  shewn. 

Thirdly, — ^It  is  alleged  that  Wm.  Murchison,  being 
arrested  for  the  debt  recovered  by  the  plaintiff  as  administra^ 
tor,  the  sheriff  took  bail,  but  whether  by  a  writing  obliga- 
tory or  by  any  other  instrument  which  he  could  take  as 
security  under  the  statute  is  not  stated,  and  his  having  taken 
security  by  bond  under  seal  can  only  be  inferred  by  the 
instruments  being  referred  to  as  an  obligation  and  writing 
obligatory  in  the  subsequent  part  of  the  declaration. 

Fourthly, — It  is  not  alleged  that  the  sheriff  took  bail 
that  William  Murchison  should  not,  during  his  confine- 
ment at  the  suit  of  the  plaintiff  as  administrator,  go 
or  move  beyond  any  specific  limits,  or  in  fact  any  limits 
whatever. 

Fifthly, — It  is  not  stated  who  the  parties  were  who  gave 
bail  to  the  sheriff,  and,  for  aught  that  appears  to  the  con- 
trary, bail  may  have  been  given  by  other  persons,  that 
John  M.  Murchison  and  Malcolm  McLellan,  in  case  Wm. 
Murchison  should  go  beyond  "  the  same^^  (the  term  used  in 
the  declaration) — that  is,  beyond  the  limits — should  pay 
the  sum  of  £109  Is.,  and  all  fees  and  damages  arising 
therefrom. 

Sixthly, — It  is  alleged  that  the  defendants,  or  any  person 
in  their  behalf  after  Wm.  Murchison  had  gone  beyond  the 
limits  of  the  gaol,  did  not,  though  requested,  pay  the  said 
sum  of  £109  Is.,  together  with  all  fees  and  interest ;  but  it 
is  not  averred  that  the  same  was  not  paid  before  Wm.  Mur- 
chison left  the  limits,  by  him,  or  any  persons  in  his  behalf. 
It  may  be  quite  true  that  the  amount  was  not  paid  to  the 
plaintiffs  as  alleged  after  Wm.  Murchison  left  the  limits, 
and  that  it  remained  unpaid  and  unsatisfied  to  the  sheriff, 
and  it  may,  at  the  same  time,  be  true  that  the  amount  was 
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paid  to  the  plaintiff  before  Wm.  Murchison  left  the  limits  ; 
in  which  case,  of  course,  no  action  could  properly  be  main- 
tained against  the  bail. 

Seventhly, — There  is  no  pro/erf  of  the  instrument  taken  by 
the  sheriff  as  security,  though  there  is  profert  of  the  assign- 
ment of  the  sheriff  endorsed  on  a  certain  writing  obligatory ; 
which  is  not  shewn  to  have  been  executed  by  the  defend- 
ants, or  by  any  other  person. 

The  plaintiff  has  assigned,  as  cause  of  demurrer  to  the 
first  plea,  that  though  a  sum  certain  is  demanded  from  the 
'defendants  by  virtue  of  a  writing  obligatory  under  their 
seals,  yet  the  defendants  have  not  denied  the  writing  obli- 
gatory nor  shewn  themselves  to  be  discharged,  and  that 
they  should  have  pleaded  non  est  factum.  But,  inasmuch 
as  no  writing  obligatory  is  set  forth  in  the  declaration,  the 
plea  of  non  est  factum  would  be  inapplicable,  and  no 
answer  to  the  declaration. 

The  second  plea  I  am  inclined  to  consider  as  sufficient 
to  shew  that  Wm.  Murchison  was  acting  in  performance  to 
a  paramount  duly  required  by  the  laws  of  the  land  when 
he  left  and  went  beyond  the  limits  of  the  gaol,  as  it  is  admit- 
ted he  did.  It  is  stated  that  an  insurrection  &c.  broke  out 
at  Toronto,  whereupon  he  volunteered  and  rendered  his  aid 
to  put  down  and  quash  such  insurrection  and  rebellion  ; 
this  he  could  do  without  any  breach  of  the  condition  of 
a  bond  for  the  limits.  He  then  says  that  he  did  accordingly 
go  from  and  beyond  the  limits  of  the  gaol  under  the  author- 
ity and  command  of  divers  officers  of  Her  Majesty's  Militia 
in  the  province,  then  and  there  present,  and  conducting 
an  expedition  against  the  rebels.  It  does  not  follow  from  his 
volunteering  in  the  city  of  Toronto  that  he  necessarily 
volunteered  to  go  beyond  the  limits,  and  when  it  is  alleged 
that  he  went  beyond  the  limits,  under  the  authority  and 
command  of  certain  officers  conducting  an  expedition  of 
armed  men  against  the  traitors,  it  must  be  taken  as  an  alle- 
gation that  he  went  beyond  the  limits  as  a  militiaman  by 
the  authority  and  command  of  these  officers. 

But  the  defendants  in  the  declaration  render  it  unneces, 
sary  to  pronounce  any  positive  opinion  on  this  subject.  We 
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think  the  declaration  bad  in  several  respects,  and  that 
therefore  judgment  must  be  given  for  the  defendants. 

Judgment  for  the  defendants  on  demurrer. 


Eastwood  et  al.  v.  Westley. 

Promissory  note— Endorsee  v.  Endorser — Defence,  that  prior  Endorsers'  names 

are  forged. 

In  an  action  by  the  last  endorsee  against  the  last  endorser  of  a  promissory 
note,  it  is  no  defence  that  the  names  of  the  prior  endorsers  are  forged. 

A  verdict  was  recovered  in  this  cause  by  the  endorsee 
against  the  third  endorser  of  a  promissory  note,  and  it  ap- 
peared by  the  evidence  given  at  the  trial  that  the  names  of 
the  two  preceding  endorsers  were  forged.  The  question 
was,  whether  the  present  action  could  be  sustained  against 
the  third  endorser,  whose  signature  was  genuine,  and  who 
endorsed  it  to  the  plaintiff  for  a  valuable  consideration. 

Per  Cur. — In  the  case  of  Ballingalls  et  al.  v.  Gloster  (3 
East  481)  Lord  Ellenhorough  said,  "  There  is  no  distinguish- 
ing the  case  of  an  endorser  from  that  of  the  drawer,  it  having 
been  long  ago  decided  that  every  endorser  is  in  the  nature 
of  a  new  drawer,  every  endorsement  is  a  new  bill,  and  that 
the  endorser  stands  as  to  his  endorsee,  in  the  law-merchant, 
the  same  as  the  drawer." 

In  an  action  against  the  endorser  of  a  bill,  it  is  not  neces. 
sary  to  prove  the  handwriting  of  the  drawer,  for  though  it 
be  forged  the  endorser  is  liable- — Lambert  v.  Oakes,  (1  Ld. 
Raymond,  443). 

In  Critchlow  v.  Parry  (2  Camp.  182)  Lord  Ellenhorough 
held  "that  the  defendant's  endorsement  admitted  all  antece, 
dent  endorsements  ;  that,  even  if  they  w^ere  forged,  he  w^ould 
be  liable  ;  that  he  was  to  be  considered  as  the  drawer  of  a 
new  bill  of  exchange,  and  that  his  contract  was  different  from 
that  of  the  acceptor,  who  undertook  to  pay  to  the  payee,  or 
his  order,  and  against  whom,  therefore,  a  title  through  the 
the  payee  must  be  established." 

From  the  principles  established  in  the  foregoing  and 
other  cases,  we  think  the  law-merchant  considers  an 
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endorsement  as  a  guarantee  by  the  endorser  that  the  drawer 
of  a  hill^  or  the  maker  of  a  note^  will  duly  pay  the  amount 
of  it,  according  to  its  tenor  and  effect ;  and  if  it  be  not  so 
paid  the  endorser  is  liable  to  this  immediate  endorsee^  upon 
due  proof  of  notice  of  nonpayment. 

In  the  case  of  the  East  India  Company  v.  Tritton  et  al.  (5 
D.  &  R.  214)  it  was  incidentally  remarked  by  some  of  the 
judges  that  it  was  doubtful  whether  every  endorser  of  a  bill 
of  exchange  warrants  the  genuineness  of  the  prior  endorse- 
ments^ but  the  point  was  not  argued  nor  decided  in  that  case, 
neither  did  it  form  a  part  of  it,  and  therefore  that  case  can- 
not be  considered  as  contrary  to  the  other  cases  before 
mentioned. 

Upon  the  whole,  we  think  the  rule  nisi  in  the  present 
case  must  be  discharged. 

Rule  discharged. 


Ketchum  et  al.  v.  Keefer. 

Practice — Appearance — Ladies. 

Where  the  defendant  appeared  by  attorney,  hut  the  plaintiff,  having  overlook- 
ed it,  entered  an  appearance  for  him  according  to  the  statute,  and  served 
the  declaration  on  the  defendant  personally, 

Heldy  that  after  judgment  by  default  and  notice  of  assessment  served  on 
the  defendant  he  was  guilty  of  laches  in  not  applying  to  a  judge  in  Chambers 
to  set  aside  the  proceedings  immediately  after  su.ch  service. 

This  was  an  application  to  the  court  to  set  aside  the 
common  bail  filed  for  the  defendant,  together  with  the  de- 
claration and  all  subsequent  proceedings,  for  irregularity. 

A  testatum  writ  of  Ca.  Re.  was  served  on  the  defendant  on 
the  first  day  of  February  last,  returnable  on  the  first  day  of 
Easter  term  last.  Rolland  McDonell,  Esq.,  entered  an  ap. 
pearance  for  the  defendant  on  the  eighth  day  of  February, 
which  was  filed  under  the  letter  B.  instead  of  K.^  as  it 
should  have  been  filed.  The  clerk  of  the  plaintiffs'  attor- 
ney went  to  the  office  on  the  fourteenth  of  February,  and 
searched  for  an  appearance,  but  found  none  under  the  letter 
K.  where  it  ought  to  have  been,  if  entered ;  he  then  filed  com- 
mon bail  for  the  defendant,  together  with  a  declaration,  a 
copy  of  which  was  served  on  the  defendant  personally  on  the 
twenty-fifth  day  of  March.    On  the  third  day  of  April  judg- 
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ment  was  signed  for  want  of  a  plea,  and  notice  of  assessment 
was  served  on  the  defendant  on  the  eighth  day  of  May  last. 

On  the  eighteenth  day  of  May,  Mr.  McDonell,  the  defend- 
ant's attorney,  served  a  notice  on  the  plaintiff's  attorney  of  his 
intention  to  move  this  court  on  the  first  day  of  Trinity  term 
then  next  ensuing  (10th  of  June  last)  to  set  aside  common 
bail,  declaration,  and  all  subsequent  proceedings  in  this 
cause,  for  irregularity.  There  was  no  affidavit  of  merits. 
The  plaintiff,  notwithstanding  the  notice,  proceeded  to  assess 
damages,  and  the  question  was  whether  the  defendant  had 
not  been  guilty  of  laches^  in  not  applying  to  a  judge  at 
Chambers  to  set  aside  the  proceedings  immediately  after 
the  service  of  the  notice  of  assessment  on  the  eighth  day  of 
May  last.  . 

Per  Cu7'.—We  think  he  has  been  guilty  o(  laches,  'dud  he 
now  comes  too  late.  The  plaintiffs  would  have  lost  a 
trial  had  they  delayed  proceedings  upon  the  receipt  of  the 
defendant's  notice,  and  there  was  no  necessity  for  the  delay. 
The  matter  could  have  been  as  well  determined  by  a  judge 
in  Chambers  as  by  the  court  in  Banc.  Since  the  establish- 
^  ment  of  two  assizes  in  the  year  throughout  the  districts  of  the 
province,  applications  of  this  kind  have  been  constantly 
made  in  vacation,  and  we  think  the  practice  is  so  under- 
stood by  the  bar  in  general,  and  ought  now  to  be 
considered  as  established. 

The  rule  should  be  discharged^. 

Rule  discharged. 


Burr  v.  Munro. 

Trover — Deed  in  fee. 
Trover  may  be  brought  for  a  deed  passing  a  fee  simple,  but  damages  can 
only  be  given  to  the  extent  of  the  value  of  the  land  mentioned  in  the  deed 
at  the  time  of  or  subsequent  to  its  conversion. 

This  was  an  action  of  trover  for  a  title-deed. 

The  declaration  contained  but  one  count,  which  stated 
that  the  plaintiff  was  possessed,  on  the  first  day  of  January 
1834,  of  a  deed  of  bargain  and  sale,  purporting  to  be  made 
between  the  defendant  and  the  plaintiff,  of  certain  lands 

H  VOL.  VI. 


58  queen's  bench,  MICHAELMAS  term,  3  VIC. 


therein  mentioned,  of  the  value  of  £100,  and  that,  on  the 
same  day,  the  defendant  converted  and  disposed  of  the  deed 
to  his  own  use,  to  the  damage  of  the  plaintiff  of  £200. 

The  defendant  pleaded  the  general  issue,  and  on  the  trial 
the  plaintiff  recovered  a  verdict  for  £200. 

The  defendant  moved  in  Trinity  term  for  a  new  trial —  * 
jfirst,  for  misdirection — secondly,  that  the  verdict  was  con- 
trary to  law  and  evidence — -thirdly,  for  excessive  damages — 
fourthly,  on  the  ground  of  surprise,  and  of  the  defendant 
having  been  misled  by  the  plaintiff's  attorney. 

Per  Cwr.— -With  respect  to  the  first  and  second  grounds, 
we  see  no  reason  for  disturbing  the  verdict.  There  can  be 
no  doubt  an  action  of  trover  lies  for  the  conversion  of  title 
deeds.— 2  T.  R.  708 ;  2  B.  &  P.  451 ;  1  D.  &  R.  488.  With 
respect  to  the  third  ground,  that  the  damages  are  excessive, 
there  was  no  evidence  adduced  at  the  trial  to  prove 
the  value  of  the  particular  lot  of  land  mentioned  in  the 
deed,  but  general  evidence  only  of  the  value  of  lands 
in  the  township.  The  defendant  swears  that  the  land 
is  not  worth  more  than  75.  6c?.  an  acre,  and  that  he  bought 
it  for  6s.  3c/,  and  the  evidence  shews  that  the  quantity  of 
the  land  mentioned  in  the  deed  was  200  acres,  and  no  more. 
The  plaintiff  swears  that  at  the  execution  of  the  deed  he 
could  have  sold  the  land  for  205.  an  acre,  but  it  is  now  very 
much  depreciated  in  value.  According  to  the  case  of  Parry 
V.  Frame  (2  B.  &  P.  451)  we  think  the  jury  were  at 
liberty  to  give  the  value  of  the  land  in  damages;  but  the 
question  is  whether  they  could  legally  give  more  than  the 
value  at  the  time  of  the  conversion,  or  at  some  subsequent 
time.  The  same  rule  as  to  the  extent  of  damages  should 
be  adopted  in  this  case  as  prevails  in  that  of  goods  and 
chattels,  which  is,  that  the  jury  may  find  the  value  at 
the  time  of  the  conversion,  or  at  a  subsequent  period,  at 
their  discretion. — 3  Camp.  477.  It  is  not  reasonable  to 
allow  damages  according  to  the  value  several  years  before 
the  conversion,  if  the  evidence  shews  fluctuation  of  value 
at  different  periods,  and  the  rule  would  be  unjust  to  both 
plaintiff  and  defendant,  as  a  general  rule.    Besides,  the 
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defendant  had  nothing  to  do  with  the  property  before  the 
conversion,  and  ought  not  to  be  affected  by  its  state  before 
that  time. 

As  the  value  of  the  land  was  much  less,  at  the  time  of 
the  conversion  and  since,  than  it  was  at  the  execution  of  the 
deed,  and  as  the  jury  appears  to  have  given  the  value  at  a 
former  period,  we  think  a  new  trial  should  be  granted  for 
excessive  damages.  We  also  incline  to  the  opinion  that  the 
defendant  should  have  a  new  trial  on  the  ground  of  surprise 
disclosed  in  his  affidavit,  and  which  is  not  contradicted. 
In  conversation  with  the  witness  for  the  plaintiff  before  the 
trial  he  told  the  defendant  that  he  could  give  no  evidence  to 
support  the  case  of  the  plaintiff;  that  all  he  knew  about  the 
matter  would  go  to  defeat  the  action,  and  that  he  could  not 
swear  whether  the  deed  was  executed  or  not.  At  the  trial 
the  witness  for  the  plaintiff  proved  the  execution  of  the 
deed,  and  gave  other  material  evidence  in  favour  of  the 
plaintiff. 

We  think  there  should  be  a  new  trial  on  payment  of  costs. 

Rule  absolute. 


Davis  v.  Grand  River  Navigation  Company. 

Corporation,  assumpsit  against. 
When  a  corporation  had  entered  into  a  contract  under  seal  with  the  plaintiflf 

for  the  performance  of  certain  work,  which  was  afterwards  departed  from 

by  their  orders  with  thp  consent  of  the  plaintiff ; 
Held,  that  assumpsit  would  lie  for  the  value  of  the  work  done  under  the 

substituted  contract. 

This  was  an  action  of  debt  on  the  common  counts,  for 
work  and  labour,  money  lent,  &c. ;  to  which  the  defendants 
pleaded  nil  debet. 

Ax  the  trial  a  verdict  was  given  for  the  plaintiff,  which 
the  defendants  moved  to  set  aside  and  enter  a  nonsuit,  or 
obtain  a  new  trial,  on  the  ground  that  a  special  agreement 
under  seal  for  the  same  demand  was  made  between  the 
parties,  and  was  then  in  existence. 

Per  Cur. — The  evidence  on  the  part  of  the  plaintiff 
shows  that  another  arrangement  took  place  between  the 
parties  respecting  the  demand  stated  in  the  special  agree- 
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ment ;  and  the  plaintiff  offered  to  take  the  amount  recovered 
in  this  suit  in  lieu  of  his  claim  on  the  agreement,  which  offer 
the  defendants  accepted.  If  an  action  were  brought  on 
the  sealed  instrument,  accord  and  satisfaction  could  be 
pleaded,  and  therefore  the  defendants  are  in  no  danger  of 
being  called  upon  a  second  timp  for  the  same  demand. 
The  rule  must  be  discharged. 

Rule  discharged. 


Steer  v.  Adams. 

Where  A.  made  a  note  payable  to  B.  or  order,  and  C.  •wrote  his  name  on  the 

back,  without  B.'s  first  endorsement, 
Held,  that  C.  could  not  be  considered  as  a  new  maker ;  and  that  the  note 
^  would  not  support  a  recovery  against  him  by  B.  on  the  common  counts. 

The  plaintiffdeclared  on  the  common  counts  in  assumpsit^ 
and  annexed  a  copy  of  a  note  to  the  declaration,  to  which 
the  defendant  pleaded  the  general  issue. 

At  the  trial  the  plaintiff  produced  in  evidence  a  note,  of 
which  the  following  is  a  copy,  in  support  of  the  count  for 
money  had  and  received,  and  upon  the  count  on  an  account 
stated 

£100.  Pickering  ,April  30,  1855. 

"  On  the  first  day  of  January,  in  the  year  of  our  Lord  1837, 
I  promise  to  pay  George  Thew,  or  order,  £100  currency,  for 

value  received. 

(Signed)  "  J.  M.  D.  Hearne.  " 

It  was  proved  that  the  defendant  wrote  his  name  on  the 
back  of  the  note,  but  the  plaintiff,  the  payee,  had  not  endorsed 
it.  The  defendant  could  not  be  sued  as  endorser  of  the 
note,  but  it  was  contended  by  the  plaintiff  that  he  might  be 
considered  as  a  new  maker,  which  would  then  be  evidence 
under  the  count  for  money  had  and  received,  because  the 
note  expressed  value  received. 

The  plaintiff,  however  was  nonsuited  ;  and  he  applied  at 
the  last  term,  and  obtained  a  rule  nisi  for  setting  aside  the 
nonsuit  and  obtaining  a  new  trial,  on  the  ground  that  the 
defendant  had  rendered  himself  liable,  as  a  maker  of  the 
note,  by  endorsing  his  name  on  it. 
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Sherwood,  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  the  nonsuit  is  right,  and  that  this  rule 
should  be  discharged. 

This  case  is  analogous  to  Gwinnell  v.  Herbert  (5  A.  &  E. 
436).  The  note  in  that  case  was  drawn  payable  to  William 
Gwinnell,  the  plaintiff,  or  order,  and  signed  by  one  Herbert 
Herbert;  and  endorsed  in  the  handwriting  of  the  defendant, 
Edward  Herbert.  William  Gwinnell  endorsed  the  note  by 
writing  his  name  under  the  name  of  Edward  Herbert,  the 
defendant,  and  consequently  did  not  assign  the  property  in 
the  note  to  him.  The  court  determined  in  that  case  "that 
the  endorsee  of  a  note  cannot  declare  against  his  endorser 
as  maker  of  the  note,  even  where  the  endorser  has  endorsed  a 
note  not  payable  or  endorsed  to  him,  and  where  consequently 
his  endorsee  cannot  sue  the  original  maker."  Sir  W.  Black- 
stone  says :  "  The  law  considers  a  promissory  note  in  the  light 
of  a  bill  drawn  by  a  man  upon  himself  and  accepted  at  the 
time  of  drawing;  and,  in  case  of  nonpayment  by  the 
drawer,  the  several  endorsees  of  a  promissory  note  have 
the  same  remedy  as  upon  bills  of  exchange  against  the 
prior  endorsers."— 2  Com.  470.  The  maker  of  a  promissory 
note  is  therefore  like  the  acceptor  of  a  bill  of  exchange,  and 
the  endorser  like  the  drawer  of  a  bill,  and  is  not  liable  till 
notice  of  non-payment  by  the  maker  is  given  to  him.  In 
the  case  of  Jackson  v.  Hudson  (2  Camp.  447)  Lord  Ellen- 
borough  held  that  there  could  not  be  two  acceptors  of  a  bill 
of  exchange.  The  drawer  in  that  case  accepted  the  bill  in 
writing,  and  then  the  defendant  Jackson  accepted  it  in  the 
same  way.  The  ruling  of  Lord  Ellenborough  in  that  case 
is  recognized  as  law  in  the  case  of  Gwinnell  v.  Herbert, 
by  Patteson  J.  He  said:  "The  maker  of  a  promissory 
note  is  liable  in  the  first  instance,  and  if  each  endorser 
became  a  maker,  he  would  also  be  liable  in  the  first  in- 
stance." This  would  be  contrary  to  the  law  merchant, 
which  makes  the  endorser  only  liable  after  default  is  made 
by  the  maker  of  a  note  and  acceptor  of  a  bill.  The  liability 
of  a  drawer  of  a  bill  is  therefore  not  like  that  of  the  maker 
of  a  note,  and  this  distinction  shews  the  difference  in 
principle  between  the  case  of  Penny  v.  Innes  (5  Tyr.  107), 
and  the  case  of  Gwinnell  v.  Herbert,  before  stated. 
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We  think  the  defendant  in  this  case  cannot  be  made 
liable  in  this  suit  under  the  form  of  declaration  adopted 
by  the  plaintiff,  and  that  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged. 

Rule  discharged. 


Vanderlip  v.  Mills. 

Boundary-line  commissioners — Extent  of  authority — 1  Vic.  ch  19. 
Boundary-line  commissioners  have  no  authority  in  cases  of  estates  less  than 

freehold. 

This  was  an  appeal  from  the  decision  of  the  boundary-line 
commissioners  for  the  District  of  Gore. 

The  only  question  was,  whether  a  person  having  an 
estate  in  lands  less  than  freehold  can  proceed  by  giving 
notice  to  the  commissioners  under  the  statute  1  Vic.  ch. 
19,  sec.  4,  and  whether  the  commissioners,  after  such  notice, 
will  possess  jurisdiction  of  the  matter  in  dispute  respecting 
the  boundary  lines  of  such  estate. 

Per  Cur. — The  commissioners  cannot  proceed  ex  mero 
motu  to  determine  any  question  under  that  statute  between 
private  persons;  but  to  give  them  jurisdiction  they  must 
first  be  applied  to  by  some  interested  person,  and  the  fourth 
section  of  the  act  confines  the  right  of  application  to  the 
owners  of  freehold  estates. 

Judgment  must  be  given  for  the  respondent  below,  who 
is  the  appellant  here. 


Gray  v.  Smith. 

Set  off  of  judgment. 
A  surety  cannot  claim  to  have  a  judgment,  obtained  by  his  principal  against 
the  plaintiff,  set  off  against  a  judgment  obtained  by  the  plaintiff  against 
him  as  surety. 

John  McLean  was  sheriff  of  the  Midland  District :  Timothy 
McGuire  was  his  bailiff.  Thomas  Smith,  the  defendant, 
was  surety  for  McGuire's  faithful  performance  of  his  duty. 
McGuire  sued  McLean  and  recovered  £102  145.  9cZ.,  being 
the  amount  of  a  debt  due  him  by  McLean.  McGuire 
misconducted  himself  in  his  office  of  bailiff,  and  Thomas 
Smith,  the  surety  of  McGuire,  was  sued,  and  a  verdict 
recovered  against  him  in  favour  of  Wm.  H.  Gray,  for  £89 
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145.  26',  whicii  had  been  assigned  to  John  McLean,  whose 
property  it  is  now.  Smith,  the  surety  of  McGuire,  now. 
applied  to  this  court  to  have  the  verdict  recovered  against 
him  satisfied  by  deducting  it  from  the  judgment  owing  by 
McLean  to  McGuire,  on  the  ground  that  the  verdict  was 
given  against  him  as  surety  for  McGuire. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

If  the  verdict  has  been  recovered  against  him  in  that 
character,  still  it  cannot  be  deducted  out  of  a  judgment  in 
favour  of  McGuire,  without  calling  him  to  show  cause  why 
it  should  not  be  so  deducted.  McGuire  is  a  total  stranger  to 
this  applications  and  the  surety  has  no  general  right  of  using 
the  property  of  his  principal  as  if  it  were  his  own ;  in  this 
case,  however,  he  attempts  to  do  so. 

There  must  be  some  authority  shown  from  McGuire  to 
warrant  such  a  measure,  and  therefore  the  rule  should  be 
discharged. 

Rule  discharged. 
Doe  ex  dem.  Butler  v.  Stevens. 

Estate — Devise — Patent — 5  Geo.  II.  ch.  7. 

B.  being  nominee  of  the  Crown  of  certain  lands,  devised  the  same  to  his  son 
Johnson  and  his  heirs  ;  and  in  failure  of  his  heirs  male,  then  to  the  heir- 
at-law  of  his  son  Thomas.  The  patent  issued  after  B.'s  death  to  Johnson, 
the  devisee,  his  heirs  and  assigns,  to  the  uses  specified  in  the  will  of  the 
devisor.  The  lessor  of  the  plaintiff  was  the  heir-at-law  of  Thomas  and  of 
Johnson,  and  brought  ejectment  against  the  purchaser  of  the  land  in  ques- 
tion, which  was  seized  and  sold  by  the  sheriff  under  esecutions  against 
the  executrix  of  Johnson,  the  devisee  and  grantor. 

Held,  that  the  patent  gave  to  Johnson  whatever  estate  he  would  have  been 
entitled  to  under  the  will  if  the  testator  had  died  seised  in  fee  ;  that  he 
was  only  tenant  in  tail,  and  had  therefore  no  estate  which  could  be  sold 
after  his  death  to  satisfy  his  debts. 

Sherwood,  J.,  dissenting,  and  holding  that  Johnson  took  an  estate  tail;  and 
the  lessor  of  the  plaintiff,  as  heir-at-law  of  Thomas,  took  only  life  estate 
in  remainder ;  that  such  life  estate  merged  in  the  fee  simple  coming  to 
him  by  descent  as  heir>at-law  of  Johnson,  which  was  then  liable  to  be  sold 
for  Johnson's  debt. 

This  was  an  action  of  ejectment  brought  to  recover  the 
possession  of  certain  lands  in  the  district  of  Niagara,  which 
the  lessor  of  the  plaintiff  claimed  as  the  eldest  son  and 
heir-at-law  of  one  Thomas  Butler. 

Colonel  John  Butler,  the  paternal  grandfather  of  the 
plaintiff,  was  the  nominee  of  the  Crown,  and  died  in  1796, 
after  making  his  will,  which  was  dated  in  October  1795, 
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and  duly  attested  by  three  witnesses,  by  which  he  devised 
the  land  in  question  to  his  second  son,  Johnson  Butler,  in 
the  following  terms :  "  I  bequeath  to  my  son  Johnson 
Butler  one  hundred  acres  of  land,,  situate  on  the  Three-mile 
run,  adjoining  lands  of  John  Secord,  &c.,  and  in  the  vicinity 
of  Newark  aforesaid,  as  fully  laid  down  and  the  lines 
specified  in  the  plan  of  survey ;  all  of  which  lot  or  parcel 
of  land  I  hereby  confirm  to  my  son  Johnson  and  his  heirs 
aforesaid  ;  in  failure  of  male  heirs  lawfully  begotten  by 
him,  my  said  son  Johnson,  in  such  case  the  said  lot  descends 
to  the  heir-at-law  of  my  son  Thomas." 

The  grant  from  the  Crown  issued  after  the  death  of 
Colonel  John  Butler  to  Johnson  Butler,  the  before-named 
devisee,  in  his  own  name.  Thomas  Butler,  the  father  of 
the  plaintiff,  was  the  eldest  son  and  heir-at-law  of  Colonel 
John  Butler,  and  survived  his  father  many  years.  He  died 
before  this  action  was  brought. 

The  grant  under  the  great  seal  of  the  Province  to  Johnson 
Butler  was  dated  the  21st  day  of  December,  1802,  by  which 
his  late  Majesty  George  III.  gave  and  granted  the  land  in 
question  to  Johnson  Butler,  his  heirs  and  assigns,  for  ever, 
"  to  the  uses  mentioned  and  specified  in  the  will  of  the 
lale  Colonel  John  Butler,  of  Niagara,  deceased,  of  and 
concerning  the  said  land,  with  the  appurtenances."  This 
was  the  substance  and  effect  of  the  premises.  The  haben- 
dum in  the  grant  from  the  Crown  was  in  the  following 
terms  :  "  To  have  and  to  hold  the  said  parcel  or  tract  of 
land  hereby  given  and  granted,  to  him,  the  said  Johnson 
Butler,  his  heirs  and  assigns,  for  ever." 

Johnson  Butler,  the  grantee  of  the  Crown,  was  lawfully 
married,  and  had  one  son  only,  John  Butler,  who  survived 
him  several  years,  but  was  never  married.  Both  Johnson 
Butler  and  his  son  John  Butler  died  several  years  before 
this  action  was  brought.  The  lessor  of  the  plaintiff  was  the 
heir-at-law  of  Thomas  Butler  and  of  John  Butler,  the  son 
of  Johnson  Butler,  who  died  without  issue. 

A  verdict  was  taken  at  the  trial  of  this  case  for  the  lessor 
of  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
whole  evidence,  with  leave  to  the  defendant  to  enter  a 
nonsuit,  if  the  opinion  of  the  court  should  be  in  his  favor. 
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It  appeared  by  the  evidence  that  Johnson  Buiier,  the 
grantee  of  the  Crown,  died  indebted  to  orie  George  Adams 
in  the  sum  of  £300,  and  to  one  William  Crooks  in  the  sum 
of  £400,  each  of  whom  brought  actions  against  the  executrix 
of  Johnson  Butler,  obtained  ajudgment,  and  sued  out  writs 
of  Fi.  Fa.  against  his  lands  in  the  hands  of  the  executrix 
to  be  administered.  The  premises  in  question  were  seized 
by  the  sheriff  of  the  district  of  Niagara  under  both  writs  of 
Fi.  Fa.^  and  sold  at  sheriff's  sale  to  the  defendant  for  the 
sum  of  £300,  upon  payment  of  which  sum  the  sherifl' 
executed  to  him  a  deed  in  fee  of  the  land  on  the  9th  day 
of  July,  1822,  and  which  was  duly  registered  on  the  6th  of 
August  in  the  same  year.  The  defendant  had  been  in  pos- 
session of  the  land  some  time,  and  claimed  title  under  that 
deed.  The  plaintiff  contended  that  Johnson  Butler  took 
only  an  estate  tail  in  the  lands  after  his  death ;  that  the 
legal  estate  in  them  went  to  his  son  John  Butler  in  tail, 
who,  having  died  without  being  married,  the  remainder  in 
fee  belonged  to  him  by  virtue  of  the  will  of  his  grandfather^ 
Colonel  John  Butler,  and  by  the  grant  from  the  Crown  to 
Johnson  Butler,  which  was  made  to  the  uses  stated  in  that 
will.  In  other  words,  the  plaintiff  insisted  that  Johnson 
Butler  died  seised  of  no  legal  estate  in  the  lands  which 
the  sheriff  could  lawfully  seize  or  sell,  under  the  statute 
5  Geo.  II.  ch.  7,  sec.  4,  for  the  satisfaction  of  Johnson 
Butler's  debts.  The  question,  therefore,  for  th^  court  to 
decide  was  this,  whether  he  had  any  estate  in  the  lands  at 
the  time  of  his  death  liable  to  be  seized  and  sold  to  satisfy 
the  judgments  obtained  against  his  executrix.  If  he  had 
any  estate  which  the  sheriff  could  sell  under  the  writs  of 
Fi.  Fa. J  a  nonsuit  should  be  entered  ;  if  he  had  not,  then 
the  lessor  of  the  plaintiff  should  retain  his  verdict, 

Sherwood,  J. — The  grant  from  the  Crown  to  Johnson 
Butler  is  made  to  the  uses  of  the  will  of  Colonel  John 
Butler,  who  was  dead  at  the  date  of  the  patent.  The  uses 
mentioned  and  specified  in  the  will  are  referred  to  in  general 
terms  in  the  premises  of  the  patent ;  and  I  think  the  grant 
should  be  construed  as  if  the  words  of  the  will  creating 

I  VOL.  VI. 


66 


queen's  bench,  MICHAELMAS  TERM,  3  VIC. 


the  uses  were  particularly  set  out  in  that  part  of  the  instru- 
ment. They  must  operate  as  the  words  of  a  patent,  and 
not  as  the  words  of  a  devise,  if  they  are  considered  as 
incorporated  in  the  grant.  They  could  not,  under  any 
circumstances,  have  a  legal  operation  as  the  words  of  a  will, 
because  Colonel  John  Butler  had  no  legal  estate  in  the 
land  ;  and  the  grant  from  the  Crown  would  impart  no  legal 
quality  or  power  to  the  words  beyond  the  rules  of  the 
common  law. 

The  first  question  is,  what  estate  did  Johnson  Butler 
take  by  the  king's  deed  ?  The  premises  of  a  deed  con- 
tain all  that  part  which  precedes  the  habendum — that  is, 
the  date,  the  parties'  names  and  descriptions,  the  grant, 
the  description  of  the  things  granted,  and  the  exceptions, 
if  there  be  any.  The  second  part  of  a  deed  is  the  haben- 
dum, the  proper  office  of  which  is  to  determine  what 
estate  or  interest  is  granted  by  the  deed,  though  that  may 
be  done  in  the  premises  as  well  as  in  the  habendum — 
Shep.  Touch.  73 ;  4  Cruise,  46.  Where  an  estate  is 
expressly  limited  in  the  premises,  and  an  estate  is  created 
by  the  habendum  in  abridgment  of  or  inconsistent  with  and 
repugnant  to  the  estate  limited  in  the  premises,  in  such 
case  the  estate  in  the  premises  stands  good,  and  the 
habendum  is  void — Co.  Lit.  21,  a;  8  Co.  154.  The  haben- 
dum, however,  may  enlarge  the  estate  mentioned  in  the 
premises ;  and  this  rule  is  established  in  favor  of  the 
grantee— Co.  Lit.  299,  a;  Cro.  Jac,  476  ;  Poph.  138  ;  2  Prest. 
44L  I  have  mentioned  these  parts  of  a  deed  because  I 
think  it  will  be  necessary  to  attend  to  the  foregoing  rules 
in  the  present  case. 

I  incline  to  think  Johnson  Butler  took  an  estate  in  tail 
male  general  by  the  premises  of  the  grant,  and  an  estate 
in  fee  simple  expectant  by  the  habendum.  It  is  stated  in 
Bacon  on  Uses,  p.  66,  in  the  following  terms  :  "  If  the  king 
give  lands  by  letters  patent  to  J.  S.  and  his  heirs,  to  the  use 
of  J.  S./or  life,  the  king  hath  the  inheritance  of  the  use  by 
the  implication  of  the  patent;  for  implication  out  of  matter 
of  record  amounteth  ever  to  matter  of  record."  This  is 
recognized  as  the  law  in  Saunders  on  Uses,  208.    It  appears 
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also  by  Summes'  case  (13  Co.  56)  that  if  a  man  makes  a 
feofFmeot  in  fee  to  one,  to  the  use  of  him  and  the  heirs  of  his 
hody^  the  Statute  of  Uses,  according  to  the  limitation  of  the 
uses  by  the  deed,  divests  the  estate  vested  in  him  by  the 
common  law,  and  executes  the  same  in  him  by  force  of  the 
statute,  and  he  takes  an  estate  tail,  and  not  an  estate  in  fee. 
In  the  present  case  the  king  granted  to  Johnson  Butler  and 
his  heirs,  ^'to  the  use  of  Johnson  Butler  in  tail,"  by  the 
premises  of  the  grant,  and  therefore  Johnson  Butler  took 
the  lesser  estate  only — that  is,  an  estate  in  tail— according 
to  the  authority  last  cited. 

I  will  now  inquire  what  estate  the  lessor  of  the  plaintiff' 
look.  It  appears  to  me  he  took  an  estate  for  life  in  remain- 
der, after  the  determination  of  the  estate  tail  limited  to 
Johnson  Butler.  On  failure  of  male  heirs  of  Johnson  Butler, 
"  the  heir-at-law"  of  Thomas  Butler  was  to  take  the  remain- 
der. The  question  is.  What  interest  did  he  take  ?  I  think 
the  words  "  heir-at-law"  are  descriptive  of  the  person  who 
is  to  have  the  estate,  but  not  of  the  estate  itself— that  is,  it 
does  not  necessarily  imply  that  the  estate  which  the  indi- 
vidual who  answers  to  that  description  has  is  to  be  an 
estate  in  fee  simple.  The  limitation  is  not  to  the  heir-at- 
law  and  his  heirs,  but  merely  to  the  "  heir-at-law  of  Thomas 
Butler."  To  create  an  estate  of  inheritance  by  deed,  the 
word  "  heirs"  in  the  plural  number  seems  to  be  essential, 
according  to  the  best  authorities;  for  if  lands  be. conveyed 
to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever,  or  to 
him  and  his  "  heir"  in  the  singular  number,  this  vests  in 
him  only  an  estate  for  life— Co.  Lit.  9,  a;  Com.  Dig.  Estate? 
a;  Woods'  Institute,  125;  Black.  Com.  Vol,  ii.  p.  208 ; 
Shep.  Touch.  101. 

There  are  some  authorities  which  go  to  establish  that  the 
word  "  heir"  is  nomen  coUectivum,  and  signifies  the  same 
as  the  word  "  heirsj"  as  if  a  deed  contained  an  habendum 
in  these  words,  "  to  have  and  to  hold  to  A.  B.  and  his 
"  heir,"  it  would  mean  the  same  as  the  words  "  to  have 
and  to  hold  to  A.  B.  and  his  "  heirs"~-l  Rol.  Ab.  832 ;  K. 
Pla.  1,  2;  Cro.  Eiiz.  313.  But  these  and  other  authorities 
to  the  same  effect  are  not  cited  with  the  same  approbation 
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by  text  writers  as  those  I  have  first  quoted,  and  1  think  the 
former  are  the  better.  The  present  case  is  different,  too, 
from  ordinary  cases,  where  the  estate  is  limited  to  a  certain 
person  and  his  "heir,"  because  there  it  is  evident  the 
grantor  intends  to  give  an  estate  beyond  the  life  of  the 
individual  named ;  but  in  the  present  case  there  is  no 
person  named,  but  there  is  a  person  described,  and  the 
estate  is  limited  to  that  person  alone.  The  heir-at-law  of 
Thomas  Butler  might  have  been  his  son,  his  brother,  or  his 
nephew,  and  whoever  answered  to  that  description  would 
of  course  be  the  person  to  whom  the  estate  was  limited ; 
but  1  incline  to  think  the  limitation  does  not  extend  beyond 
the  individual.  A  different  construction  might  be  placed 
on  the  words  of  a  will,  but  not  on  those  of  a  feoffment  or 
grant.  The  lessor  of  the  plaintiff  took  as  a  purchaser,  and 
not  by  descent. 

According  to  the  authorities  which  I  have  cited  on  the 
subject,  I  think  the  habendum  in  the  patent  extended  and 
enlarged  the  estate  of  the  grantee,  Johnson  Butler,  as  stated 
in  the  premises,  and  gave  him  a  fee  simple  expectant  on 
the  determination  of  the  estate  for  life  to  the  lessor  of  the 
plaintiff— Co.  Lit.  21,  a;  2  Rol.  Ab.  19.  It  is  also  an 
established  rule  of  law  that  a  deed  shall  be  construed  in 
such  a  way,  if  it  can  conformably  to  the  law,  as  that  every 
part  of  it  shall  be  effectual  rather  than  void. 

The  lessor  of  the  plaintiff  was  the  heir-at-law  of  John 
Butler,  who  acquired  the  fee  simple  expectant  by  descent 
from  Johnson  Butler  as  his  heir-at-law,  and  consequently 
the  lessor  of  the  plaintiff  took  the  same  right  by  descent 
from  John  Butler  at  the  same  time  when  he  took  a  life 
estate  by  the  limitation  in  the  grant  on  the  determination  of 
the  estate  tail.  The  lessor  of  the  plaintiff  was  therefore  in 
possession  of  the  life  estate  and  the  fee  simple  in  his  own 
right ;  and  the  next  question  is,  whether  the  former  did  not 
merge  in  the  latter,  as  being  the  greater  estate  of  the  two. 
I  think  it  did.~2  Black.  Com.  177-8;  5  B.  &  C.  120;  Wis- 
cot's  case,  2  Co.  61.  After  the  merger  of  the  life  estate  in 
the  fee,  the  sheriff  sold  the  latter  for  the  debts  of  Johnson 
Butler.  It  remains  to  be  considered  whether  this  could  be 
legally  done. 
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As  it  became  impossible  to  separate  the  two  estates  after 
the  death  of  John  Butler — that  is,  the  life  estate  limited  by 
the  king's  grant  to  the  lessor  of  the  plaintiff,  and  the  fee 
simple  expectant  on  the  determination  of  the  estate  tail 
which  descended  from  Johnson  Butler  to  the  lessor  of  the 
plaintiff  through  John  Butler — the  life  estate  of  course 
merged  in  the  lee,  as  I  have  before  stated.  The  fee  simple 
expectant  which  Johnson  Butler  took  by  the  grant  from  the 
Crown  was  liable,  in  my  opinion,  to  be  sold  for  his  debts 
under  the  5  Geo.  II.  ch.  7,  sec.  4,  after  his  decease,  in  the 
same  manner  as  the  reversion  or  a  vested  remainder  of  an 
estate  in  fee  would  be  liable  to  be  sold  for  a  like  purpose  ; 
and  as  the  merger  of  the  life  estate  was  incidental  to  the 
legal  nature  of  such  an  estate,  the  liability  of  the  fee  to  be 
sold  for  the  satisfaction  of  debts  would  not  be  affected  by 
that  occurrence,  but  would  remain  as  it  was  before  the  life 
estate  was  incorporated  with  the  estate  in  fee  by  the  merger. 

I  consider  the  words  of  the  limitation  to  the  heir-at-law 
of  Thomas  Butler  as  descriptive  of  the  person  who  was  to 
take  the  estate  next  in  succession  after  the  determination 
of  the  estate  tail  by  the  failure  of  the  heirs  male  of  the  body 
of  the  first  grantee  of  the  Crown,  but  not  as  descriptive  of  the 
estate  which  such  person  would  take  under  the  limitation. 

If  the  limitation  had  been  to  the  heir-at-law  of  Thomas 
Butler  and  his  heirs,  it  would  clearly  have  been  an  estate 
in  fee  simple.  I  see  no  difference  as  to  the  nature  of  the 
estate  between  a  limitation  to  Thomas  Butler  himself,  or  to 
the  heir-at-law  of  Thomas  Butler :  in  the  former  case  it 
would  clearly  be  a  limitation  of  an  estate  for  life  only ;  in 
the  latter  case  it  is  a  limitation  to  one  person — namely,  to 
the  heir-at-law  of  Thomas  Butler — but  not  to  his  heirs ;  and 
therefore  it  is  a  limitation  in  effect  the  same  as  if  it  were 
made  to  Thomas  Butler  alone,  without  mentioning  his  heirs. 

According  to  my  present  views  of  this  case,  therefore,  I 
am  of  opinion  that  a  nonsuit  should  be  entered  according 
to  the  leave  reserved  at  the  trial,  on  the  ground  that  the  fee 
simple  expectant  granted  by  the  Crow^  to  Johnson  Butler 
was  always  liable  to  be  sold  for  his  debts  under  5  Geo.  II., 
when  it  was  held  by  himself,  and  after  it  descended  to  his 
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heir-at-law,  the  lessor  of  the  plaintiff.  As  the  grant  from 
the  Crown  to  Johnson  Butler  created  the  fee  simple  expect- 
ant as  well  as  the  life  estate,  both  of  which  came  to  the 
lessor  of  the  plaintiff  in  his  own  right  by  virtue  of  that 
grant  and  the  limitations  therein  expressed,  the  life  estate 
necessarily  merged,  I  think,  in  the  fee  simple,  because  both 
belonged  to  the  same  person,  and  came  to  him  at  the  same 
time.  After  the  union  of  the  two  estates  in  the  lessor  of  the 
plaintiff,  the  creditors  of  Johnson  Butler  obtained  judgments 
against  his  executrix,  and  the  sheriff  sold  the  lands  in 
question  on  writs  of  Fi.  Fa.  to  satisfy  the  judgments.  The 
sheriff  had  a  right  to  sell  all  the  estate  which  came  to  the 
lessor  of  the  plaintiff  by  mediate  descent  from  Johnson 
Butler ;  and  that  right,  in  my  opinion,  was  not  in  any 
degree  impaired  by  the  immediate  merger  of  the  life  estate 
in  the  fee. 

Macaulay,  J. — The  first  question  is  whether,  if  the 
testator  had  been  seised  in  fee,  by  the  construction  of  the 
will  Johnson  would  have  died  seised  in  fee,  or  only  of  an 
estate  tail,  descendable  to  his  eldest  son  John,  in  tail  male. 

Secondly — If  the  latter,  then  whether,  by  the  patent  he 
was  seised  in  fee,  in  law,  either  absolutely,  or  in  fee  tail, 
according  to  the  will. 

Thirdly — If  seised  in  fee,  then  whether  as  a  trustee  for 
the  purposes  of  the  entail,  according  to  the  will. 

Fourthly — If  only  as  a  trustee,  whether  a  court  of  law 
can  notice  it,  or  the  sheriff,  under  the  process  of  this  court, 
sell  the  "lands  as  assets  at  law  for  the  satisfaction  of  his 
debts,  under  5  Geo.  II.,  ch.  7. 

As  to  the  first  point,  I  think  if  John,  the  devisor,  had  been 
seised  in  fee  when  he  made  his  will,  then  Johnson  would 
have  been  seised  in  fee  tail  special.  The  devise  seems  to 
have  intended  to  limit  the  estate  to  Johnson  and  his  heirs 
male,  remainder  to  the  heir  at  law  of  Thomas  Butler. 

The  patent  is  a  conveyance  operating  at  common  law, 
and  the  premises  and  habendum  are  to  be  construed 
together ;  and  from  them  it  appears  that  the  lot  was  grant- 
ed to  Johnson  Butler,  his  heirs  and  assigns  for  ever,  to  the 
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uses  mentioned  in  the  will ;  to  have  and  to  hold  to  him 
as  aforesaid^  his  heirs  and  assigns,  for  ever  ;  or  to  hold  to 
him  his  heirs  and  assigns,  for  ever,  as  aforesaid; — i.  e.,  to 
the  uses  mentioned  in  the  will  &c. — constituting  it  an 
estate  tail,  remainder  to  the  right  heir  of  Thomas. 

'This  might  be  a  fee  simple  expectant,  or  in  reversion,  in 
the  event  of  the  failure  of  male  heirs  of  Johnson  and  an  heir- 
at-law  of  Thomas  ;  but,  whenever  the  heirs  of  Thomas  failed 
so  would  those  of  Johnson,  for  Johnson's  heir,  if  any,  would 
be  heir  of  Thomas,  if  no  other  was  entitled  as  such. 

The  remainder  to  the  heir  of  Thomas  is  contingent, 
according  to  the  fourth  kind  of  sach  remainders,  as  stated 
by  Fearne  ;  because  when  the  heirs  male  of  Johnson  failed 
there  might  be  no  heir  of  Thomas,,  he  might  be  still  living, 
and  so  could  have  no  heir  :  in  which  event  the  estate  would 
revert  to  the  right  heirs  of  Johnson,  as  under  the  patent,  or 
of  John  the  elder  as  under  the  will,  unless  the  words  "  heir- 
at-law"  of  Thomas  in  the  will  meant  to  designate  the  per- 
son as  the  heir  apparent,  or  eldest  son,  of  Thomas. 

There  is  certainly  much  room  for  question  ;  but  1  do  not 
look  upon  the  patent  as  purely  a  common  law  royal  grant, 
with  legal  limitations  in  the  terms  of  the  will :  nor  do  I 
regard  it  as  a  grant  to  uses,  in  the  terms  of  the  will,  as  if 
the  words  of  the  will  (without  allusion  to  any  will)  had 
been  transferred  to  the  deed  as  words  of  limitation  or  use ; 
but  I  think,  considering  the  scope  and  spirit  of  the  heir  and 
devisee  acts,  we  should,  as  was  done  in  9  East  1,  first 
construe  the  will  which  is  referred  to  as  if  the  testator  had 
been  seised  at  law,  and  not  as  incorporated  in  the  deed  as 
words  of  limitation  ;  and,  having  done  so,  determine  the 
effect  it  would  have  had  upon  the  estates  and  interests  of 
the  devisees  had  the  testator  been  seised  in  fee  at  the  time, 
and  then  apply  the  conclusions  to  the  patent  as  being  the  uses 
which  it  intended  to  raise.  Thus  treated,  the  plaintiff 
would  take  a  fee  in  remainder  as  a  use  under  the  grant  and 
will,  as  being  the  heir-at-law  of  Thomas  Butler,  upon 
whom  the  estate  was  to  descend,  and  there  would  be  no 
reversionary  fee  simple  expectant  in  Johnson  Butler  and 
his  heirs.    Further,  if  the  remainder  to  the  plaintiff  is  to  be 
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regarded  as  merely  a  life  estate  under  the  uses,  with  a  fee 
simple  expectant  as  the  heir  of  the  patentee  ;  and  if  in  such 
event  the  life  estate  and  reversionary  fee  meeting  in  the 
same  individual  would  coalesce,  and  the  life  estate  be 
merged  in  the  fee,  I  think  it  would  only  do  so  sub  modo — 
that  is,  liable  to  separation  in  the  event  of  strangers  inter- 
posing to  sell  the  fee  simple  as  assets  of  the  ancestor.  An 
estate  tail  would  not  merge  ;  and  perhaps — considering  that 
here  the  life  estate  accruing  to  the  lessor  of  the  plaintiff,  as 
heir  of  Thomas  under  the  uses  of  the  will,  as  expressed  by  the 
deed,  and  the  fee  as  heir  of  Johnson  under  the  grant — the 
fee  simple  expectant  may  not  absorb  the  life  interest, 
leaving  the  expectancy  to  descend  to  the  right  heir  of 
Johnson  at  his  death.  At  all  events,  I  think  he  is  entitled 
to  enjoy  the  life  estate,  and  should  not  Jose  it  because, 
before  it  came  into  possession,  the  creditors  of  Johnson 
Butler  abstained  from  selling  the  reversion  in  fee  expect- 
ant upon  the  determination  of  his  estate.  I  do  not  perceive 
that  he,  by  reason  of  their  delay,  should  be  placed  in  a 
worse  situation  and  they  in  a  better.  The  execution  must 
have  relation  to  the  death  of  Johnson  Butler,  and  affect 
only  the  estate  of  which  he  died  seised  ;  and,  admitting 
that  under  5  Geo.  11.  ch.  7  vested  estates  not  yet  come  into 
possession  may  be  sold  as  assets,  the  only  estate,  at  best,  left 
by  him  was  a  fee  simple  expectant  upon  the  death  of  the 
heir-at-law  of  Thomas  Butler.  It  is  not  necessary  for  the 
purposes  of  this  case  to  decide  whether  the  plaintiff  would 
take  a  fee  simple  or  only  a  life  estate  under  the  will,  unless, 
in  the  latter  event,  the  doctrine  of  merger  again  applies. 
It  appears  to  me  he  is  entitled  to  a  life  enjoyment,  apart  from 
any  claim  of  the  creditors  of  Johnson  Butler.  Who  will  be 
entitled  to  the  residue  of  the  fee  simple  estate,  waiting 
upon  his  death,  I  do  not  think  we  are  called  upon  to  decide. 
As  to  the  fee  it  seems. — 

1.  That  if  full  effect  is  to  be  given  to  the  will,  Johnson 
Butler  would  be  seised  in  fee,  under  the  patent,  and  the 
lessor  of  the  plaintiff  be  now  seised  in  fee  under  the  uses  of 
the  will,  without  any  recourse  by  creditors  of  Johnson  Butler 
against  that  estate. 
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2.  If  the  language  of  the  will  is  to  be  construed  as  words 
of  limitation  in  the  patent,  and  not  to  be  construed  as  a 
will,  then  the  lessor  of  the  plaintiff*  would  take  only  a  life 
estate  under  such  limitation. 

3.  As  to  the  reversionary  fee :  If  Johnson  Butler  was, 
under  the  patent,  seised  of  a  fee  simple  expectant  on  the 
termination  of  the  lessor  of  the  plaintiff's  life  estate,  it  would 
now  belong  to  the  lessor  of  the  plaintiff  as  his  heir,  and,  I 
suppose,  be  assets  of  Johnson  Butler. 

4.  But  if  the  premises  and  habendum  in  the  patent  con- 
stitute limitations  only  to  the  extent  of  the  words  of  the  will, 
read  as  if  inserted  in  the  grant  as  words  of  limitation,  then 
the  whole  fee  would  not  have  been  granted,  but  only  a  fee 
tail — remainder  to  the  heir-at-law  of  Thomas  Butler,  with 
a  reversion  in  fee  to  the  Crown  ;  in  which  event  it  could  not 
of , course  be  sold  as  assets  of  Johnson  Butler. 

My  own  impression  is,  that  the  patent  imparted  the 
whole  fee  to  Johnson,  reducing  it  to  the  question  whether 
the  lessor  of  th.^;  plaintiff  can  now  claim  the  fee  as  a 
limitation  of  uses  under  the  will,  or  only  a  life  estate  in 
that  principe  and  the  fee  as  an  expectancy  of  the  right 
heir  of  Johnson,  ..contingent  as  to  enjoyment  upon  the 
termination  of  the  life  estate  of  the  heir-at-law  of  Thomas 
Butler. 

If  the  lessor  of  the  plaintiff  only  took  a  life  estate  as 
heir-at-law  of  Thomas  Butler,  and  the  fee  in  expectancy,  or 
reversion,  as  heir  of  Johnson,  I  think  the  doctrine  of  merger 
will  not  apply  so  as  to  enable  the  creditors  of  Johnson  to 
sell  his  life  interest. 

It  does  not  on  the  face  of  the  patent  import  an  allovv^ance 
under  the  Heir  and  Devisee  Act  of  45  Geo.  III.  ch.  2,  nor  that 
of  48  Geo.  III.  ch.  10.  It  however  refers  to  the  will  of  John 
Butler  as  containing  the  uses  or  trusts  to  which  the  land  was 
subject ;  and  no  doubt  the  government  grant  was  designed 
to  confirm  the  location  of  John  Butler,  in  pursuance  of  the 
statutes.  It  appears  that  the  king  may  declare  a  use,  and 
the  statute  27  Hen.  VIII.  ch.  10,  enacts  that  when  any 
person  or  persons  stand  or  be  seised  of  any  lands,  tenements 
or  hereditaments,  to  the  use,  confidence  or  trust  of  any  other 
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person  or  persons,  by  reason  of  any  bargain,  sale,  feofi'ment 
fine,  recovery,  contract,  agreement,  will,  or  otherwise,  by  any 
assurance  or  means,  whatsoever  it  be,  that  in  every  such 
case  all  and  every  such  person  and  persons  that  have  any 
such  use,  confidence  or  trust,  in  fee  simple,  fee  tail,  for  time 
of  life  or  for  years,  or  otherwise  ;  or  any  use,  trust  or  con- 
fidence, in  remainder  or  reversion,  shall  stand  and  be 
seised,  deemed  and  adjudged  in  lawful  seisin,  estate  and 
possession  of  and  in  the  same,  to  all  intents,  constructions 
and  purposes  in  the  law,  of  and  in  such  like  estates  as  they 
shall  have  in  use,  trust  or  confidence  of  or  in  the  same  ;  and 
that  the  estate,  title,  right  and  possession  that  was  in  such 
person  or  persons  that  should  be  thereafter  seised  of  any 
lands,  &c.,  to  the  use  &c.,  of  any  such  person  or  persons, 
should  be  clearly  deemed  and  adjudged  to  be  in  him  or  them 
that  should  have  such  use,  confidence  or  trust,  after  such 
quality,  manner  and  form,  and  condition,  as  they  had  before 
in  or  to  the  use,  confidence,  or  trust  that  was  in  them. 

The  king  is  not  named  in  this  act,  nor  is  the  term  "  grant" 
used  :  yet  the  patent  is  a  conveyance,  operating  by  trans- 
mutation; and  the  statute  enacts,  that  when  any  one  stands 
seised  to  the  use  of  another  the  cestui  que  use  shall  become 
seised  in  law  ;  it  transfers  the  possession  or  legal  estate  to 
the  use,  or  equitable  estate,  and  perfects  a  title  in  the  parties 
beneficially  interested ;  and  although  the  king  or  a  corpo- 
ration cannot  be  seised  to  a  use,  it  does  not  follow  that  they 
may  not  declare  one.  The  crown  grant  vests  the  estate  in 
the  patentee,  and  if  an  ulterior  use.is  declared,  the  statute 
transfers  it  to  the  person  in  whom  it  is  declared.  I  so  under- 
stand the  books — Bacon  on  Uses,  66  ;  Cruise  on  Uses,  132  ; 
1  Cruise's  Dig.,  422  ;  Saunders  on  Uses,  208 ;  Cornish  on 
Uses,  146;  13  Rep.  56. 

,  The  government  patent  is  a  conveyance  of  record, 
operating  by  transmutation,  in  which  a  use  may  be  raised 
without  pecuniary  consideration — Saunders  on  Uses  93, 
Cornish  263;  and  the  better  opinion  seems  to  be,  that  a  ten- 
ant in  tail  may  stand  seised  to  the  use  of  another. — Saun- 
ders on  Uses,  143-4;  Cornish,  117-8-9.  I  perceive  no  legal 
objection,  therefore,  to  a  use  being  declared  upon  a  govern- 
ment patent  to  the  patentee,  in  special  tail  male — remainder 
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to  the  right  heirs  of  one  who  rnight  be  his  own  right  heir; 
nor  do  I  find  that  such  uses  may  not  be  declared  by 
reference  to  another  instrument  already  existing — 9  East,  1. 
It  may  be  regarded  as  analogous  to  a  previous  deed  in 
writing  declaring  the  uses  of  a  future  conveyance — Cornish? 
162,  8;  and  it  appears  to  me  at  present  that  the  land  in 
question  is  limited  to  the  uses  expressed  in  the  will  of  John 
Butler.  The  king  adopted  the  will  by  explicit  reference, 
and  granted  the  lands  in  order  to  give  legal  effect  to  its 
provisions.  It  follows,  1  think,  that  Johnson  Butler  was 
only  tenant  in  tail  under  the  patent,  with,  perhaps,  an 
ulterior  reversion  in  fee.  He  was  seised  to  his  own  use  for 
life  in  tail,  remainder  to  his  own  lineal  heirs  male,  remainder 
to  the  heir  of  Thomas  Butler,  xis  events  happened,  the  use 
was  to  himself  (Johnson  Butler)  and  to  his  only  son  and 
heir,  remainder  to  the  heir  of  Thomas  Butler,  who  was  also 
the  heir  of  Johnson  Butler  ;  but  if  the  heir  of  Johnson  Butler, 
after  failure  of  heirs  male  lineal,  had  been  one  person,  and 
the  right  heir  of  Thomas  Butler  another  person,  the  former 
Would  have  been  seised  to  the  use  of  the  latter.^  and  the 
statute  would  have  executed  it. 

If  the  foregoing  view  be  correct,  and  Johnson  Butler  was 
in  point  of  law  seised  in  fee  of  the  estate,  then  other 
questions  would  arise.  Tf  the  patent  could  be  regarded 
as  issued  to  John  Butler  in  his  life-time,  and  before  the 
execution  of  his  will,  the  latter  v/ould  of  course  prevail  in 
law :  but,  assuming  that  such  retrospective  effect  can  be 
given  to  it  under  the  heir  and  devise  acts,  still  it  is  clear 
Johnson  Butler  was  only  a  trustee  for  himself,  during  life,  and 
his  heirs  in  special  tail  male,  and  the  right  heirs  of  Thomas 
Butler;  and  when  he  died,  leaving  male  issue  to  inherit, 
such  heir  must  have  inherited  the  estate  in  fee,  subject  to  the 
same  trusts ;  and  when  the  legal  estate  vested  in  his 
collateral  heir,  who  was  also  the  heir  of  Thomas  Butler,  the 
equitable  or  trust  estate  Vv^ould  immediately  merge  and  he 
would  become  absolutely  seised  in  fee.  The  beneficial 
interest  of  Johnson  Butler  ceased  at  his  death  ;  and,  admit- 
ting a  legal  seisin  in  fee,  it  would  become  a  question 
whether  such  estate  formed  assets,  under  5  Geo.  II.  ch.  7,  for 
the  satisfaction  of  his  debts.    Paying  no  attention  to  the 
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trusts,  or  the  cessation  of  his  actual  interest  at  his  death,  the 
land  would  certainly  be  assets  ;  but  I  am  not  satisfied  that 
in  a  case  like  this  the  courts  of  law  must  not  notice  trusts. 
Before  the  Statute  of  Frauds,  the  estates  of  trustees  were,  I 
believe,  considered  as  legally  responsible  for  their  debts, 
bound  by  judgments  and  liable  to  be  extended,  but  the 
interest  of  the  cestui  que  trust  was  not  tangible  by  his 
creditors.  The  statute  renders  trust  estates  liable  to  satisfy 
debts  ;  and,  as  a  consequence,  the  courts  of  law  were  required 
to  notice  such  trusts,  so  far  as  respected  the  legal  right  of 
judgment  creditors  over  them.  We  therefore  see  that  these 
lands  would  be  liable  to  the  debts  of  the  cestui  que  trust, 
were  the  legal  and  equitable  interests  in  separate  persons^ 
and  that  when  the  heir  of  Johnson  Butler  took  the  estate  at 
law  by  inheritance,  he  took  in  trust  for  himself  as  heir  in  spe- 
cial tail  and  his  lineal  heirs  male,  and  failing  these,  for  the 
heir  of  Thomas  Butler.  His  father  and  his  heirs  male  were 
only  equitably  entitled  to  life  interests ;  and,  were  they 
clothed  with  the  legal  estate  in  fee,!  am  not  prepared  to  say 
that  the  scintilla  of  interest  which  may  be  embodied  in  a 
naked  trust  for  others  after  their  decease  do  properly  form 
assets  for  the  satisfaction  of  their  debts,  rendering  the 
estate  liable  to  sale  under  5  Geo.  II. ,  ch.  7,  upon  a  judgment 
/   recovered  against  executors  or  administrators. 

Admitting  a  contingent  reversion  in  fee  to  have  originally 
remained  in  Johnson  Butler  under  the  patent,  and  not  in  the 
crown,  in  the  event  of  there  being  no  one  entitled  to  take 
as  the  heir-at-law  of  Thomas  upon  the  failure  of  the  heirs 
male  of  Johnson,  and  that  such  possible  reversionary  interest 
was  saleable  under  the  5  Geo.  II.  ch.  7,  as  assets,  still  I 
incline  to  think  no  such  contingent  interest  remained  when 
this  action  was  brought ;  for,  when  there  was  in  fact  an  heir 
of  Thomas  to  take,  the  contingency  ceased,  because  the  w^hole 
fee  vested  in  him :  any  such  remote  interest  therefore,  of 
which  the  defendant  might  have  become  the  purchaser,  then 
ceased.  But  this,  of  course,  supposes  that  the  will  is  con- 
strued as  a  devise  of  an  estate  at  law,  and  as  if  the  uses  so 
construed,  and  not  merely  the  words  as  words  of  limita- 
tion, had  been  transferred  to  and  incorporated  in  the  patent. 
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The  legal  rights  of  parties,  on  the  death  of  the  lessor  of  the 
plaintiff,  may  still  form  a  question  for  future  consideration. 

Whether  he  takes  the  fee  on  one  ground  or  the  other,  I  think 
he  has,  at  all  events,  a  life  estate  as  a  limitation  of  uses 
under  the  will,  which  is  not  tangible  by  the  creditors  of 
Johnson,  and  would  not  be  merged  in  the  fee  if  it  also  came 
to  him  at  the  same  time  as  right  heir  of  Johnson,  so  far  as 
respected  the  rights  of  creditors  to  the  estate  and  interest  of 
which  Johnson  died  seised.  Whether  the  lessor  of  the  plain- 
tiff is  now  seised  in  fee,  or  of  a  life  estate  only,  in  his  own 
right,  it  is  not,  in  my  view,  necessary  to  determine.  It  will 
be  seen  that  I  am  disposed  to  think  he  took  a  fee  as  a  limita- 
tion of  the  uses  ;  but  I  perceive  the  alleged  incongruity  of 
treating  the  will,  in  a  court  of  law,  as  operating  upon  the 
estate  at  law  as  if  John,  the  testator,  had  been  seised  in  fee 
at  law  and  not  equity  only. 

It  is  my  present  opinion  :— 

1.  That  by  the  will  Johnson  Butler  would  have  been 
tenant  in  tail. 

2.  That  the  patent  adverts  to  and  adopts  the  will  as  a 
declaration  of  uses  or  a  limitation  of  the  estate. 

3.  That,  consequently,  he  was  only  tenant  in  tail  under 
the  government  grant. 

4.  Wherefore  the  estate  is  not  assets  after  his  death  to 
satisfy  his  debts. 

6.  That  if  seised  in  fee,  he  was  but  a  trustee  having  no  ben- 
eficial interest  after  his  death,  rendering  it  very  questionable 
whether  he  died  seised  of  any  estate  liable  as  assets  undcj- 
5  Geo.  II.  ch.  7,  to  be  afterwards  sold  to  satisfy  his  debts. 

6.  And  that,  as  between  debtor  and  creditor,  the  Statute  of 
Frauds  requires  courts  of  law  to  notice  trust  estates  liable  to 
satisfy  the  debts  of  cestui  que  trusts. 

7.  That  when  legal  and  equitable  estates  unite,  as  in 
this  case  they  did,  in  the  plaintiff's  lessor,  the  equitable 
would  merge  in  the  legal  estate. 

Upon  the  whole,  I  think  the  lessor  of  the  plaintiff  is 
entitled  to  recover. 

McLean,  J. — In  deciding  this  case,  the  point  to  be 
considered  is,  whether  the  patent  to  Johnson  Butler  conveys 
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the  land  to  him  in  fee,  or  whether  its  effect  is  in  any  way 
restrained  so  as  to  give  him  only  an  estate  tail.  The  patent 
in  its  terms  conveys  the  lands  to  Johnson  Butler,  and  his 
heirs  and  assigns  for  ever,  to  the  uses  of  the  will  of  John 
Butler;  admitting  thereby  that  the  disposition  of  the  lands 
is  to  be  controlled  by  that  will,  and  that  John  Butler,  though 
he  had  in  fact  only  an  equitable  claim  to  the  lands,  had  a 
right  to  dispose  of  them  by  will.  The  patent  therefore, 
I  think,  only  confirmed  to  Johnson  Butler  such  an  estate  as 
he  was  entitled  to  under  his  father's  will.  But  it  may  be 
urged  that  the  grant  being  to  Johnson  Butler,  and  his  heirs 
and  assigns,  for  ever,  the  fee  was  given,  notwithstanding  it 
is  declared  in  the  patent  that  the  lands  are  granted  to  the 
uses  of  the  will  of  John  Butler. 

If  there  could  be  any  doubt  as  to  this  point,  I  think  it  is 
removed  by  the  clauses  of  the  Heir  and  Devisee  Act,  under 
which  the  patent  issued  to  Johnson  Butler,  which  expressly 
declares  that  any  patent  issued  under  the  report  of  the 
commissioners  shall  have  such  and  none  other  force,  opera- 
tion, or  effect,  in  law  or  in  equity,  touching  and  concerning 
any  charge,  incumbrance,  lien,  matter,  or  thing,  upon  or 
relating  to  any  lot  or  parcel  of  land  (save  and  except  the 
establishing  the  claim  of  the  person  to  whom,  or  in  trust 
for  whom,  the  lots  or  parcels  of  land  by  the  letters  patent 
shall  be  granted  and  conveyed  to  be  the  heir  or  devisee  or 
nominee  of  the  Crown  to  the  same)  than  if  the  letters  patent 
had  been  obtained  for  such  lot  or  parcel  of  land  by  the 
nominee  or  nominees  of  the  Crown  in  his  or  her  lifetime. 

By  the  terms  of  the  patent  to  Johnson  Butler,  under  this 
clause  of  the  statute,  I  think  Johnson  Butler  only  took  such 
estate  as  was  given  to  him  by  his  father's  will ;  and  on 
reference  to  that  it  is  manifest  that  it  was  not  intended  to 
give,  and  does  not  give  him  any  but  an  estate  tail,  remainder 
to  his  heirs  male,  and  in  default  of  his  heirs  male,  remainder 
to  Thomas  Butler's  right  heir.  The  lessor  of  the  plaintiff 
being  the  heir-at-law,  is  entitled  to  the  estate  under  the  will 
ol  John  Butler,  and  the  lands  could  not  therefore  be  assets  in 
the  hands  of  Johnson  Butler's  executors  for  the  satisfaction 
of  his  debts.    The  postea  must  be  delivered  to  the  plaintiff. 

Judgment  for  lessor  of  the  plaintiff. 


HILARY  TERM,  4  VICTORIA. 
GouRLAY  V.  McLean. 

Appearance. 

Wlieu  the  plaiutiff  enters  an  appearance  for  the  defendant,  according  to  the 
statute,  he  is  not  bound  to  take  notice  of  any  attorney  for  the  defendant, 
until  he  pleads. 

The  defendant  did  not  appear,,  and  the  plaintiff  entered 
common  bail  for  him,  according  to  the  statute.  He  served 
the  declaration  personally,  and  demanded  a  plea. 

The  declaration  was  in  debt,  on  a  specialty,  with  a  fro- 
fert  in  curiam. 

Oyer  was  demanded  by  Macdonell,  one,  &c.,  as  defend- 
ant's attorney,  but  was  not  given  ;  the  plaintiff  signed  inter- 
locutory judgment,  which  the  defendant  moved  to  set  aside. 

The  plaintiff  contended  that  the  defendant's  attorney,  not 
having  filed  a  memorandum  of  warrant,  he  was  not  bound 
to  recognize  him,  or  to  notice  his  demand  of  oyer^  for  that 
the  defendant  was  not  in  court. 

Sherwood,  J. — As  there  was  no  appearance  entered  for 
the  defendant,  and  no  memorandum  of  warrant  filed  by  any 
attorney,  I  think  the  defendant  was  not  in  a  condition  to 
demand  oyer. 

Macaulay,  J.  —  When  the  plaintiff  enters  an  appear- 
ance for  the  defendant  he  is  not  bound  to  take  notice  of  any 
attorney  the  defendant  employs  till  he  pleads. 

Rule  discharged. 


Green  v.  Executrix  of  Hamilton. 

Mesne  profits — Action  against  executrix  of  sheriff—Plea  amounting  to  general 

issue. 

In  trespass  for  mesne  profits  against  the  executrix  of  a  sheriflP,  a  plea  justi- 
fying the  entrance  on  and  seizure  of  the  property,  under  an  attachment 
directed  to*  the  testator  under  the  Absconding  Debtors'  Act,  against  the 
estate  real  and  personal  of  a  stranger,  was  held  bad  on  special  demurrer,  as 
amounting  to  the  general  issue. 

Trespass  for  mesne  profits  brought  against  the  personal 
representative  of  Alexander  Hamilton,  late  sheriff  of  the 
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district  of  Niagara,  by  virtue  of  the  act  7  Win.  IV  ch.  3, 
sec,  2.  The  declaration  consisted  of  one  count  only,  stat- 
ing that  the  testator,  on  the  7th  of  July,  1838,^  with  force  and 
arms,  entered  into  ten  messuages,  ten  barns,  ten  stables, 
&c.,  200  acres  of  land,  situate  in  the  township  of  Stamford, 
in  the  district  of  Niagara,  and  ejected,  expelled  and  put  out 
the  plaintiff  from  the  premises,  and  kept  and  continued  her 
so  expelled  and  removed  for  a  long  space  of  time,  &c. 

The  defendant  pleaded  —  first,  the  general  issue  ; 
secondly,  that  before  the  time  stated  in  the  declaration — 
namely,  on  the  23rd  of  June,  1838 — one  John  Henry  Dunn 
sued  out  of  the  Court  of  Queen's  Bench  a  writ  of  attachment, 
directed  to  the  sheriff  of  the  district  of  Niagara,  and  com- 
manding him  to  seize,  take,  and  safely  keep  all  the  estate,  as 
well  real  as  personal,  of  George  Truscott  and  John  Cleav- 
land  Green,  absconding  or  concealed  debtors,  for  the  sum  of 
£16224  12s.  8cl,  and  what  the  sheriff  should  do  he  should 
return  to  the  court  on  the  first  day  of  Michaelmas  Term 
then  next  coming,  and  should  then  have  there  that  writ  ; 
that  the  premises  mentioned  in  the  declaration  were  in 
the  occupation,  use  or  possession  of  the  said  Cleavland 
Green,  and  that,  under  and  by  virtue  of  the  said  writ  of  at- 
tachment, the  sheriff  entered  into  the  premises  in  the  same 
possession,  use  or  occupation  of  the  said  Cleavland  Green, 
to  take,  seize  and  attach  the  same,  and  the  goods  and  chattels 
on  the  said  premises  belonging  to  the  said  Green  subject 
to  be  seized  under  the  writ  of  attachment ;  and  did  stay  and 
continue  on  the  premises  for  the  space  of  time  mentioned 
in  the  declaration,  doing  no  unnecessary  damage  to  the 
plaintiff  on  that  occasion;  which  were  the  several  supposed 
trespasses  in  the  declaration  mentioned,  and  of  which  the 
plaintiff  had  complained. 

The  plaintiff  entered  a  similiter  to  the  first  plea  and 
demurrer  to  the  second,  assigning  for  causes  of  demurrer  : 

1.  That  although  the  plea  professed  to  be  an  answer  to 
the  whole  declaration,  still  that  it  was  not. 

2.  That  the  justification  is  not  sufficient,  as  the  defendant 
had  not  shewn  any  estate  or  title  to  the  locus  in  quo  in 
Cleavland  Green. 
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3.  That  the  defendant  has  not  confessed  and  avoided 
the  expelling  and  removing  the  plaintiff  from  the  premises, 
nor  has  he  traversed  or  denied  it ;  he  has  not  denied  the 
receipt  of  the  issues  and  profits,  nor  justified  it,  nor  has  he 
denied  the  title  of  the  plaintiff  to  the  premises. 

4.  That  it  does  not  appear  by  the  plea  that  the  premises 
entered  by  the  testator  were  the  same  as  those  stated  in  the 
declaration. 

5.  That  the  plea  does  not  traverse,  or  deny,  or  put  in 
rssue,  any  matter  of  fact  stated  in  the  declaration. 

6.  That  the  plea  alleges  that  Cleavland  Green,  a  stranger 
to  the  action,  was  in  possession  of  the  premises,  without 
shewing  any  right  or  title  to  the  possession  in  him. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  fifth  cause  of  demurrer  is  contained  in  the  third,  and 
the  sixth  in  the  second  ;  and,  therefore,  it  is  only  necessary 
to  examine  the  substance  of  the  first  four  causes  of 
demurrer. 

The  plea  does  not,  in  fact,  answer  the  declaration  at  all, 
because  it  does  not  either  deny  the  plaintiff's  right  of  pos- 
session or  admit  it,  but  merely  alleges  an  entry  on  the 
locus  in  quo  while  it  was  in  the  possession  of  a  stranger  to 
this  action  ;  and  then  professes  to  justify  that  entry  on  the 
possession  of  the  stranger,  under  the  authority  of  the  writ 
of  attachment  issued  against  Truscott  and  Green.  As  the 
defendant  pleaded  by  way  of  confession  and  avoidance,  it 
was  indispensably  necessary  that  he  should  admit  a  primd 
facie  right  of  possession  in  the  plaintiff,  and  then  shew  some 
new  matter  in  this  plea,  the  legal  effect  of  which  would  be 
to  do  away  with  the  plaintiff's  right  of  possession,  and  to 
vest  that  right  in  the  testator  during  the  period  he  was  in 
possession.  The  second  plea  does  not  admit  either  pos- 
session or  right  of  possession  in  the  plaintiff,  and  therefore 
requires  no  defence  by  stating  any  new  facts,  in  avoidance 
of  any  right  in  the  plaintiff.  It  is  clear,  therefore,  that  the 
defendant  gives  no  express  colour  in  his  second  plea,  but 
it  is  contended  he  gives  implied  colour  to  the  plaintiff;  but 
we  think  he  does  not,  because  he  alleges  the  possession 
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was  in  a  third  person,  and  the  court  must  presume  such 
possession  was  held  by  such  third  person  in  his  own  right, 
and  not  in  that  of  the  plaintiff. 

As  the  second  plea  substantially  denies  the  right  of  pos- 
session of  the  plaintiff,  it  consequently  amounts  to  the 
general  issue,  and  might  be  sufficiently  opposed  and 
answered  by  such  a  plea. 

The  cases  cited  by  the  counsel  for  the  defendant,  in  4 
Taunt.  620  and  5  Taunt.  69,  go  to  shew  the  authority  of 
the  sheriff  to  enter  on  the  premises  for  the  purpose  of  exe- 
cuting the  writ,  but  are  inapplicable  to  the  present  question, 
which  exclusively  regards  the  form  and  qualities  of  the 
pica. 

Judgment  for  the  plaintiff  on  demurrer. 


Latham  v.  Norton. 

rromissory  note — Action  by  accommodation  payee  against  maker. 
The  payee  of  a  promissory  note,  given  in  payment  of  goods  sold  by  C.  to 
tlie  maker,  and  endorsed  by  the  payee  and  S.  for  the  maker's  accommodation, 
and  discounted  at  a  bank  by  C,  may  maintain  an  action  against  the  maker 
on  his  non-payment  of  the  note,  although  he  has  himself  paid  by  only 
giving  new  notes,  to  which  the  maker  is  not  a  party,  in  satisfaction,  which 
are  unpaid,  and  no  consideration  ever  passed  between  the  maker  and  him. 

This  action  was  brought  on  a  promissory  note,  which 
was  given  by  the  defendant  to  the  plaintiff,  payable  to  him 
or  order,  at  ninety  days  after  date,  for  value  received,  at  the 
Bank  of  British  North  America,  in  Toronto.  It  was  en- 
dorsed first  by  the  plaintiff,  and  secondly  by  one  Silverthorne, 
and  then  discounted  at  the  Bank  for  one  Thomas  Champion, 
who  received  the  money  in  payment  of  goods,  which  were 
sold  and  delivered  to  the  defendant.  When  the  note  fell 
due,  it  was  not  taken  up  by  the  plaintiffs  or  Silverthorne,  the 
endorsers,  but  it  was  retired  by  Champion,  who  took  two 
joint  and  several  notes,  signed  by  the  plaintiff  and  Silver- 
thorne, payable  to  him  or  order,  in  payment  of  the  note  on 
which  this  action  was  brought.  This  note  was  then  given 
to  the  plaintiff.  The  note  in  its  inception  was  an  accom- 
modation note,  and  the  plaintiff,  the  payee,  gave  no  value 
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for  it  to  the  defendant  personally,  nor  to  any  one  else,  till 
he  signed  the  two  with  Silverthorne  in  favour  of  Chanfipion, 
The  declaration  contained  a  count  for  money  lent  and 
advanced  to,  and  paid,  laid  out  and  expended  by  the 
plaintitf  for  the  defendant,  at  his  request,  and  for  money 
had  and  received  by  the  defendant  to  and  for  the  use  of  the 
plaintiff. 

The  defendant  pleaded  the  general  issue  to' the  whole 
declaration,  and  insisted  at  the  trial  that  a  nonsuit  should 
be  entered,  on  the  ground  that  no  consideration  had  been 
given  by  the  plaintiff,  and  therefore  the  promise  stated  in 
the  declaration  was  a  nudum  pactum,  and  void  in  law. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  court;  and  if  it  should  be  in  favour  of  the  defendant, 
a  nonsuit  was  to  be  entered,  but  if  in  favour  of  the  plaintifi', 
the  verdict  was  to  stand. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

•  We  think  the  facts  of  the  case  shew  the  defendant  was 
desirous  of  buying  goods  from  Champion,  but  was  unable 
to  pay  him,  and  applied  to  the  plaintiff  for  assistance.  It 
was  arranged  between  all  the  parties  concerned  that 
Champion  should  deliver  the  goods  to  the  defendant,  and 
that  in  consideration  of  them  he  should  sign  a  note  for  the 
price,  payable  to  the  plaintiff  or  order  at  a  future  day. 
The  plaintiff  and  Silverthorne  were  to  endorse  the  note, 
and  then  Champion  was  to  accept  it  in  payment  for  the 
goods.  This  was  accordingly  done,  and  the  plaintiff  and 
Silverthorne  were  severally  liable  to  Champion  as  endorsers, 
and  when  the  note  became  due  they  paid  it  by  giving 
their  joint  notes  to  Champion,  who  gave  up  to  the  plaintiff 
the  defendant's  note  upon  which  this  action  is  brought. 
All  the  endorsments  on  the  note  are  in  blank. 

The  defendant,  therefore,  received  a  valuable  consider- 
ation for  the  note  when  he  gave  it  to  the  plaintiff,  and  must 
be  .liable  to  pay  it  to  some  person.  Champion  has  no  right 
of  action  on  it,  because,  as  the  endorser,  he  has  been  paid  by 
the  joint  notes  of  the  plaintiff  and  Silverthorne,  and  has 
given  up  the  note  to  the  original  payee  and  first  endorser 
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of  it;  and  as  Silverthorne,  the  second  endorser,  advances 
no  claim,  it  must  be  presumed  lie  has  none,  on  the  note. 
Possession  of  the  note  is  enough  to  give  the  plaintiff  a  right 
of  action,  as  the  endorsements  are  not  filled  up  ;  the  property 
in  it  does  not  appear  to  have  been  assigned  to  Champion, 
or  to  any  other  person,  and  therefore  must  be  in  the  plaintiff, 
the  original  payee  and  present  holder. 

It  has  been  objected  that  the  defendant  is  jointly  liable 
to  the  plaintiff  and  Silverthorne,  and  not  to  the  plaintiff 
alone,  because  they  jointly  paid  the  debt  due  Champion  by 
the  defendant  for  the  goods;  and  therefore  the  defendant 
could  not  legally  be  sued  by  the  plaintiff  in  the  present 
action. 

If  no  note  had  been  given  by  the  defendant,  and  the 
plaintiff  and  Silverthorne  had  jointly  paid  the  debt  due  to 
Champion,  at  the  request  of  the  defendant,  then  the  objec- 
tion would  have  applied  ;  but  the  plaintiff  and  Silverthorne 
did  not  pay  Champion,  at  the  defendant's  request,  but  they 
were  severally  liable  to  him  as  the  endorsers  of  the  note,  and 
might  have  been  compelled,  by  an  action  at  law,  to  pay 
him  ;  and  they  gave  their  joint  notes  in  discharge  of  their 
separate  liablities  on  this  note. 

The  common  law  rule,  as  regards  the  general  liability 
of  the  principal  to  the  surety,  is  inapplicable  to  the  present 
case,  because  the  defendant  elected  to  make  himself  liable  in 
the  character  of  the  maker  of  a  promissory  note,  and  the  plain- 
tiff and  Silverthorne  consented  to  the  arrangement  and  be- 
came parties  to  the  note  with  the  same  views,  and  relied  on 
the  written  contract  for  their  indemnity.  We  think  the  plain- 
tiff, therefore,  has  a  right  to  proceed  on  the  contract,  as  he 
has  done  ;  and  his  legal  right  to  do  so  is  not  at  all  affected  by 
the  joint  notes  which  he  and  Silverthorne  gave  to  Cham- 
pion. Silverthorne  makes  no  objections,  and  it  must  be 
presumed  he  is  satisfied. 

We  think,  as  there  was  a  valuable  consideration  for  the 
note,  this  action  is  sustainable  and  the  verdict  is  correct. 

Judgment  for  the  plaintiff. 
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Dillingham  v,  Wilson. 

Ajjprentice — 5  EUz.  ch.  4 — Form  of  action  against  father. 
Articles  of  apprenticeship  for  less  than  seven  years  are  not  void  under  5  Eliz. 
ch.  4  for  that  statute  is  not  in  force  in  this  province  ;  and  such  articles, 
when  entered  into  by  an  apprentice,  are  not  void,  but  voidable.  Where  a 
father  and  his  son,  a  minor,  entered  into  articles  for  the  son's  apprentice- 
ship, and  the  son,  after  remaining  some  time  with  his  master,  returned 
home  by  his  father's  orders,  and  refused  to  complete  his  apprenticeship  ; 
Held,  that  covenant  against  the  father  on  the  articles,  and  not  case  for 
enticing  away,  was  the  proper  remedy. 

This  was  an  action  on  the  case  for  enticing  away  and 
harboring  an  apprentice,  in  which  the  plaintiff  recovered  a 
verdict  for  £25.  The  defendant  obtained  a  rule  nisi  to  set 
aside  the  verdict,  as  contrary  to  law  and  evidence.  The 
principal  facts  of  the  case  were  the  following  : — The  plain- 
tiff was  a  cabinet-maker,  and  the  defendant  who  was  si 
farmer,  had  an  infant  son,  whose  bad  state  of  health  inca- 
pacitated him  to  labour  at  the  farming  business,  and  he 
made  an  agreement  with  the  plaintiff  to  take  his  son  for 
six  years,  as  an  apprentice,  to  learn  the  trade  of  a  cabinet- 
maker. On  the  8th  of  March  1837,  a  deed  of  apprentice- 
ship was  executed  by  the  defendant,  the  plaintiff  and 
the  defendant's  infant  son,  to  the  effect  before  stated  ; 
and  the  defendant  expressly  covenanted  with  the  plaintiff 
that  his  son  should  diligently  and  faithfully  serve  the 
plaintiff,  as  an  apprentice,  in  the  business  and  trade  of  a 
cabinet-maker. 

In  pursuance  of  this  agreement,  the  son  went  to  live  with 
the  plaintiff,  as  his  apprentice,  and  remained  there  for  more 
than  a  year ;  when  the  father,  the  defendant,  alleged  the 
plaintiff  used  his  son  ill,  and  took  him  back  into  his  own 
family,  at  the  request  of  his  son.  This  was  done  openly, 
after  the  defendant  had  stated  his  objections  to  the  plaintiff. 

On  the  argument  in  Banc,  the  defendant  contended, 
first : — That  the  deed  of  apprenticeship  was  void  under  the 
statute  5  Eliz.  ch.  4,  as  it  was  not  made  for  seven  years,  ac- 
cording to  the  provisions  of  that  act.  Secondly,  that  the 
action  should  have  been  brought  against  the  defendant  on 
his  deed  of  covenant,  which  bound  him,  although  the  infant 
was  not  bound. 
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On  the  other  hand,  the  plaintiff  contended  that  the  statute 
5  Eliz.  ch.  4  was  not  in  force  in  this  province,  and  that  the 
deed  of  apprenticeship  was  valid  under  the  common  law- 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

By  the  first  statute  Vv^hich  was  passed  in  our  provincial 
parliament,  when  in  session  on  the  15th  of  October,  1792,  it 
was  declared,     that  in  all  matters  of  controversy,  relative 
to  property  and  civil  rights,  resort  shall  be  had  to  the  laws 
of  England  as  the  rule  for  the  decision  of  the  same."  The 
intention  and  meaning  of  the  legislature  undoubtedly  was 
that  resort  should  be  had  to  such  of  the  laws  of  England  as 
are  applicable  to  the  state  of  society  in  a  British  colony, 
which  is  very  different  in  many  respects  from  the  state  of 
society  in  England.    Courts  of  justice  are  to  decide  on 
the  applicability  of  the  law  to  any  particular  case,  when 
doubts  arise  on  the  subject ;  and,  upon  the  same  principle, 
they  must  decide  upon  the  adaptability  of  any  particular  law 
of  England  to  this  province,  in  a  general  point  of  view. 
The  statute  5  Eliz.  ch.  4  is  entitled  "  an  act  containing 
divers  orders  for  artificers,  labourers,  servants  of  husbandry, 
and  apprentices     and  the  act  itself,  from  beginning  to  end, 
contains  internal  evidence  that  no  resort  can  properly  be 
had  to  it,  within  the  scope  and  meaning  of  our  provincial  act, 
already  mentioned,  as  a  rule  for  deciding  the  manner  in 
which  apprentices  are  to  be  bound  in  this  province,  and.  the 
legal  effect  of  such  binding.    That  act  was  obsolete  in  Eng- 
land even  before  the  statute  54  Geo.  III.,  which  repealed  that 
part  of  the  5  Eliz.  respecting  the  qualifications  of  persons 
entitled  to  take,  or  to  become,  apprentices,  and  the  term  of 
years  for  which  apprentices  may  be  bound,  and  the  mode 
of  binding  them  ;  and  enacts  that  it  shall  be  lawful  for  any 
person  to  take,  or  retain,  or  become  an  apprentice,  though 
not  according  to  the  provisions  of  5  Eliz ;  and  that  all 
indentures,  deeds  and  agreements  in  writing,  entered  into 
for  that  purpose,  which  would  otherwise  be  valid  and 
effectual,  shall,  notwithstanding  the  5  Eliz.  be  valid  in 
law.    We  consider  the  statute  of  6  Eliz.,  ch.  4  as  a  local 
act,  which  was  probably  adapted  to  the  state  of  society  in 
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England  three  hundred  years  ago,  but  is  not  now,  and 
never  was  adapted  to  the  population  of  a  colony,  and  was 
never  in  force  here. 

In  our  opinion,  therefore,  the  deed  of  apprenticeship  in 
this  case  is  not  to  be  decided  upon  conformably  to  the 
provisions  of  that  statute,  but  according  to  the  rules  of  the 
common  law  ;  and  we  think  any  factjwhich  shews  the  deed 
was  void  in  its  inception  may  be  given  in  evidence  upon 
the  general  issue  in  an  action  on  the  case,  even  against  a 
stranger — 4  Taunt.  876.  We  think  the  contract  made  by 
the  infant,  as  appeared  in  this  case,  for  the  purpose  of 
serving  an  apprenticeship  to  learn  a  useful  trade  vms^primd 
facie  J  a  contract  for  the  advantage  of  the  infant,  and  there- 
fore was  not  void  but  voidable,  although  the  contract  was 
by  deed  under  the  hand  and  seal  of  the  infant.  We  think 
there  was  evidence  given  at  the  time  which  was  sufficient 
to  shew  that  the  infant  left  the  service  of  the  plaintiff  with 
an  intention  of  never  returning  to  it,  and  went  to  reside 
with  his  father  the  defendant  immediately  afterwards.  This 
act  appears  to  us  sufficient  to  avoid  this  contract  on  the 
part  of  the  infant,  especially  as  it  was  done  under  the  ad- 
vice and  authority  of  the  father,  and  under  his  immediate 
direction.  The  infant  preferred  residing  with  his  natural 
guardian,  and  formally  elected  to  do  so,  with  his  consent 
and  at  his  <^uest.  Every  indenture  of  apprenticeship  at 
common  law  is  voidable,  at  the  election  of  the  infant  :  and 
in  such  case  the  master  must  trust  to  the  covenant  of  those 
who  engage  for  the  infant;  but  when  the  binding  is  under 
the  authority  of  an  act  of  the  legislature,  that  lakes  away  the 
power  of  electing  to  avoid  the  indenture— 4  T.  11.  196  ;  5  T. 
R.  715. 

There  are  some  cases,  however,  -which  cast  a  doubt  on 
the  position  that  if  an  infant  bind  himself  apprentice  by 
deed,  at  common  lavvr,  he  can  afterwards  avoid  it,  because 
it  is  for  his  manifest  advantage~6  T.  R.  557  ;  5  M.  &  S- 
257  ;  but  there  is  no  decision  to  establish  such  a  doctrine. 

We  think  the  only  remedy  the  plaintiff  in  this  case  has 
is  upon  the  covenant  of  the  defendant,  contained  in  the  deed 
of  apprenticeship,  and  that  the  verdict  must  be  set  aside. 

Rule  absolute* 
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Doe  ex  dem.  Campbell  v.  Hamilton. 

Sheriff's  deed — Sale  and  deed  hy  deputy  after  the  death  of  the  sheriff. 
A.  deed,  executed  by  a  deputy  sheriff,  of  lands  sold  under  an  execution  after 
the  death  of  the  sheriff  to  whom  the  writ  was  directed,  and  after  the  ap- 
pointment of  a  new  sheriff,  is  void. 

This  action  was  brought  to  recover  possession  of  certain 
lands  in  the  district  of  Niagara,  which  the  lessor  of  the 
plaintiff  bought  at  a  public  sale  of  the  deputy  sheriff  of  that 
district,  after  the  death  of  his  principal,  the  late  Alexander 
Hamilton,  Esq.,  who  received  the  writ  of  execution  in  his 
life-time.  After  the  decease  of  Mr.  Hamilton,  and  before 
a  successor  was  appointed,  the  deputy  sheriff  advertised 
the  land  in  question  for  sale,  under  the  writ ;  a  new 
sheriff  was  then  appointed,  and  sworn  into  office  ;  after 
which  the  deputy  of  Mr.  Hamilton  sold  the  land,  and 
executed  a  deed  to  the  lessor  of  the  plaintiff,  in  the  name 
of  the  late  sheriff.  The  question  for  the  decision  of  this 
court  was,  whether  the  sale  of  the  land  by  the  deputy 
sheriff  of  Mr.  Hamilton,  and  the  deed  given  in  pursuance 
of  the  sale,  are  valid  in  law. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

This  must  depend,  we  think,  upon  the  construction  which 
ought  to  be  placed  on  the  23rd  sec.  of  our  provincial  statute 
3  Wm.  lY.  ch.  9,  which  section  was  copied  f^m  the  8th 
gee.  of  the  British  statute  3  Geo.  L  ch.  15,  and  enacts  in 
substance  that  when  any  sheriff  shall  die  his  deputy  shall 
continue  in  office,  and  execute  all  things  pertaining  to  it 
in  the  name  of  the  deceased  sheriff,  till  another  sheriff  be 
appointed  for  the  district  and  sworn  into  office.  Before  the 
3  Geo.  I.  the  authority  of  the  under-sheriff  was  determined 
by  the  death  of  the  sheriff,  while  he  held  the  office — West- 
by's  case  (3  Co.  72  6.,  Cro.  Eliz.  365.)  If  a  sheriff  seizes 
goods  on  a  Fi.  Fa.  before  the  return  day  of  the  writ,  and 
afterwards  goes  out  of  office,  he  may  notwithstanding  pro- 
ceed in  the  execution  and  sale  of  the  goods,  because  the  writ 
of  i^i.  Fa.  gives  a  general  power  to  the  sheriff  who  receives  it 
and  seizes  the  goods  to  go  on  and  finish  the  execution. — 
Bac.  Ab.  894 ;  6  Mod.  290 ;  1  Salk.  322  ;  1  B.  &  A.  230.  The 
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same  rule,  however,  does  not  hold  when  the  sheriff  dies  be- 
fore the  Fi.  Fa.  is  fully  executed.  Before  the  passing  of  the 
statute  3  Geo.  I.  ch.  15,  the  under-sheriff  had  no  authority 
to  discharge  the  duties  of  sheriff  after  his  death,  but  by  that 
statute  in  England,  and  by  the  3  Wm.  IV.  ch.  9  in  this 
province,  the  under-sheriff  has  authority  fully  to  execute 
the  office  after  the  death  of  the  sheriff  till  another  be  ap- 
pointed and  sworn  into  office,  but  no  longer. 

We  are  of  opinion,  therefore,  that  the  authority  of  the 
deputy  ceases  when  a  new  sheriff  is  appointed  and  sworn 
into  office.  The  rule  of  the  common  law,  that  the  authority 
of  the  agent  is  revoked  by  the  death  of  the  principal,  is  no 
longer  suspended  by  the  words  of  the  statute,  and  conse- 
quently comes  again  into  operation. 

The  verdict  taken  in  this  case  should  be  set  aside,  on  the 
ground  that  the  under-sheriff  had  no  authority  after  the  ap- 
pointment and  swearing  into  office  of  the  new  sheriff  to 
sell  and  convey  the  land  in  question. 


Tait  v.  Hamilton  et  al..  Commissioners  of  the  St. 
Lawrence  Canal. 

St.  Lawrence  Canal — 3  V/m.  IV.  ch.  17. 

Assumpsit  does  riot  lie  against  the  commissioners  of  the  St.  Lawrence  Canal, 
under  3  Wm.  IV.  ch.  17,  for  work  done  on  the  canal  on  a  contract  made 
with  them,  unless  it  can  be  specially  shewn  that  they  made  themselves 
personally  liable,  as  they  must  be  considered  merely  as  agents  of  the 
government. 

This  was  an  action  assumpsit,  brought  by  the  plaintiff 
against  the  defendants,  who  were  commissioners  for  the 
improvement  of  the  navigation  of  the  river  St.  Lawrence,  for 
work  and  labour  done  by  the  plaintiff  on  the  St.  Lawrence 
Canal.  There  was  no  written  contract  executed  between 
the  parties.  The  cause  was  carried  down  to  trial  at  the 
last  assizes  for  the  Eastern  District,  when  a  nonsuit  was 
ordered,  on  the  ground  that  the  defendants  were  public 
officers  in  the  execution  of  a  duty,  for  the  benefit  of  the 
public,  under  a  statute  of  the  Provincial  Parliament  of  this 
province,  and  could  not  be  held  personally  responsible  for 
contracts  entered  into  by  them  in  their  public  capacity  with 
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others  to  frde  from  labour  on  the  St.  Lawrence  Canal. 
Leave  was  granted  to  move  this  court  to  set  aside  the  non- 
suit and  to  order  a  new  trial,  which  had  accordingly  been 
done. 

The  only  question  to  be  determined  was  this,  whether  the 
commissioners  of  the  St.  Lawrence  Canal,  acting  under  the 
authority  of  the  provincial  statute  3  Wm.  IV.,  ch.  17,  were 
personally  liable  on  contracts  made  by  them  for  labour  done 
by  contractors  in  the  construction  of  the  canal,  unless  they 
expressly  made  themselves  liable  by  the  terms  of  the 
contract. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  St.  Lawrence  Canal  is  a  great  and  important  work, 
undertaken  and  carried  on  at  the  expense  of  the  public,  and 
all  monies  required  for  its  completion  are  to  be  paid  out 
of  the  general  funds  of  the  province,  raised  under  the 
authority  of  legislative  enactments.  The  statute  3  Wm.  IV. 
ch.  1  expressly  requires  that  a  warrant  from  the  Lieutenant- 
Governor  must  issue  before  any  sum  can  legally  be  ad- 
vanced by  the  Receiver-General  of  the  province,  for  the  pur- 
poses of  the  canal ;  and  all  monies  paid  by  him  are  to  be 
accounted  for  through  the  Lords  Commissioners  of  the 
Treasury  in  England.  The  eighth  section  of  the  act  directs 
the  commissioners  to  report  to  the  Lieutenant-Governor, 
for  the  information  of  the  legislature,  on  or  before  the  first 
day  of  November  in  each  year,  all  things  which  may  have 
been  done  by  them,  under  the  authority  of  that  act ;  and  at 
the  same  time  to  furnish  an  account  in  detail  of  all 
monies  by  them  received  and  paid  out,  under  its  provisions. 
The  act  authorizes  the  Lieutenant-Governor  to  direct  the 
Receiver-General  of  the  province  to  raise  a  sum  of  money, 
not  exceeding  £70,000,  by  bond  from  any  persons,  who 
may  be  willing  to  advance  the  same  upon  the  credit  of 
government  bills  or  debentures,  at  a  rate  of  interest  of  five 
per  cent^  payable  in  this  province,  or  four  per' cent,  payable 
in  England ;  and  the  statute  4  Geo.  IV.  ch.  40  authorizes 
the  Lieutenant-Governor  to  direct  the  Receiver-General  to 
raise  a  further  sum,  not  exceeding  £350,000,  in  like  manner, 
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at  a  rale  of  interest  of  six  per  cent^  payable  in  this  pro- 
vince, or  five  per  cent,  payable  in  England.  All  the 
monies  which  the  Receiver-General  could  raise  under 
these  acts  were  to  be  expended  for  the  innprovement  of  the 
navigation  of  the  River  St.  Lawrence,  but  the  commission- 
ers themselves  are  not  authorized  to  raise  any  monies  what- 
ever for  that  purpose.  The  eighth  section  of  the  former  act 
directs  that  it  shall  be  the  duty  of  the  commissioners  to 
cause  a  survey  and  a  plan  of  improvements  to  be  made  in 
the  navigation  of  the  St.  Lawrence,  from  Prescott  to  the 
eastern  extremity  of  fhe  province,  by  canals,  locks,  and 
otherwise,  with  estimates  of  the  expenses  of  such  improve- 
ments, and  shall  do  and  perform  every  act  and  thing 
necessary  to  carry  the  intention  of  that  statute  into  effect. 
The  plans  and  estimates  must  necessarily  be  submitted  to 
the  Lieutenant-Governor,  and  approved  by  him,  before  he 
will  order  any  money  to  be  paid  to  carry  into  execution  the 
proposed  plan  of  improvements.  This  succinct  statement 
of  the  most  important  facts  of  the  act  is  quite  sufficient  to 
prove  that  the  commissioners  have  no  control  over  the  funds 
raised  by  the  authority  of  the  act;  the  monies  which  they 
receive  are  advanced  by  order  of  Her  Majesty's  representa- 
tive in  this  province.  It  is  left  to  the  discretion  of  the  com- 
missioners to  expend  the  monies,  when  received,  but  they 
must  account  for  their  expenditure  :  and  if  it  should  at  any 
time  appear  that  they  have  not  exercised  a  sound  discretion, 
but  have  made  an  improvident  and  lavish  use  of  it,  to  the 
detriment  of  the  public,  they  are  to  be  prevented  from 
receiving  any  further  sums. 

We  think  the  commissioners  must  be  considered  as  public 
officers  and  servants  of  the  government ;  and,  as  the 
general  funds,  from  which  contractors  on  the  canal  must  be 
paid,  are  not  placed  under  the  immediate  control  and 
within  the  reach  of  the  commissioners,  without  the  inter- 
vention of  the  Lieutenant-Governor,  the  principle  of  this' 
case  does  not  come  within  the  rule  established  in  these 
cases,  where  the  agents,  by  their  express  undertaking,  made 
themselves  liable,  as  in  Appleton  v.  Binks  (5  East,  148) 
,  and  Burrell  v.  Jones  et  al.  (3  B.  k  A.  47) ;  nor  does  it  range 
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within  the  principle  established  in  the  cases  cited  by  the 
counsel  for  the  plaintiff — Horsly  v.  Bill.  (1  Brown's  Chan, 
cases  101),  and  Easton  v.  Bill  (5  B.  &  A.  34),  and  other 
cases  of  the  same  description.  Those  cases  last  mentioned 
were  all  decided  upon  the  ground  that  the  parties  sued  had,  * 
within  their  sole  power  and  under  their  immediate  control, 
ample  means  of  indemnifying  themselves  out  of  funds  in 
their  hands,  or  w^ithin  their  reach,  or  by  making  rates  and 
causing  them  to  be  levied  for  the  purpose  of  raising  the 
money  required. 

The  commissioners  and  defendants  in  this  case  have, no 
such  means  at  their  disposal,  and  no  such  power  to  acquire 
the  means,  but  act  as  the  servants  of  the  government  in 
paying  such  monies  as  are  advanced  to  them  by  the  govern- 
ment, and  no  others  ;  and  the  principle  which  should  decide 
this  case  is  to  be  found  established  as  long  since  as  the 
cases  of  Lane  v.  Cotton  (1  Lord  Raymond,  646),  and 
Whitfield  v.  Lord  Le  Despencer  (Cowp.  754,)  wdiich  were 
followed  by  the  cases  of  Macbeath  v,  Haldimand  (1  T.  R. 
172),Unwin  v.  Wolseley  (1  T.  R.  674),  Myrtle  v.  Beaver  (1 
East,  135),  Rice  v.  Chute  (1  East,  579),  Gidley  v.  Ld.  Palmer-  , 
ston  (3  B.  &  B.  275),  and  Mott  v.  Powell  et  al.  (3  Bing.  478). 

In  our  opinion  the  nonsuit  in  this  case  is  proper,  and 
ought  not  to  be  disturbed.  If  the  plaintiff  could  shew  by 
affidavit  that  he  is  prepared  to  prove  an  express  undertaking  • 
on  the  part  of  the  commissioners,  or  of  any  of  them  acting 
for  all,  to  pay  the  plaintiff  on  their  own  responsibility,  then 
there  might  be  some  grounds  for  sending  the  case  to  be 
tried  by  a  jury  ;  but,  as  that  has  not  been  shewn,  we  think 
the  rule  to  set  aside  the  nonsuit  should  be  discharged. 

Rule  discharged. 


Brennan  and  Wife  v.  Munro. 
Estate  for  life  by  implication — Action  of  trespass  by  the  tenant  for  life. 
A  devisee  "  of  all  the  proceeds"  ensuing  from  a  farm,  for  life,  gives  an  estate 
for  life  in  the  farm  by  implication,  especially  where  the  devisee  over  in  fee 
is  entitled  to  the  cattle  and  effects  on^  the  farm,  by  the  express  words  of 
the  devise,  only  on  the  death  of  the  devisee,  for  life. 

This  was  an  action  of  trespass  for  cutting  down  and  car- 
rying away  timber  trees — namely,  elm  trees — from  a  lot 
of  land  in  the  seventh  concession  of  Charlottenburg  in  the 
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Eastern  district,  of  which  the  late  Henry  Smith  was  seised 
in  fee.  The  plaintiffs  recovered  a  verdict  for  £2  IO5,  and 
the  defendant  had  leave  to  move  to  enter  a  nonsuit,  which 
motion  was  made,  and  a  rule  issued  to  shew  cause  why  a 
nonsuit  should  not  have  been  entered,  or  a  new^  trial  granted, 
for  exclusion  of  legal  evidence,  and  for  misdirection.  The 
grounds  of  nonsuit  were — first,  that  the  wife  of  the  plaintiff 
had  no  estate  in  the  lands,  but  merely  a  right  to  take  the 
proceeds ;  secondly,  that  if  she  were  tenant  for  life,  as  she 
claimed  to  be,  she  could  not  maintain  this  action  without 
shewing  that  there  was  not  a  sufficiency  of  timber  left  on 
the  land  for  her  use  ;  thirdly,  that  the  boundaries  of  the 
land  were  not  proved. 

The  evidence  on  the  part  of  the  plaintiffs  established  that 
the  wife  of  the  plaintiff  was  the  widow  of  the  late  Heftry 
Smith  of  Charlottenburg,  blacksmith,  who  made  his  last 
will  and  testament,  attested  by  three  subscribing  w^itnesses, 
in  July  1831 ;  by  which  he  devised  to  his  wife  in  the  follow- 
ing manner:  "I  will  and  bequeath  unto  Elizabeth  Smith, 
my  dear  and  beloved  spouse,  all  my  household  furniture ;  all 
my  cattle  that  do  not  belong  to  the  farm  ;  all  the  proceeds 
arising  from  the  cattle  and  farm ;  all  interest  arising  from 
any  monies  due,  or  may  becoming  due  me,  during  her 
natural  life."  Immediately  follov/ing  this  part  of  the  will 
w^as  a  devise  to  his  daughter,  as  follows  :  "  I  will  and 
bequeath  to  my  dear  and  only  daughter,  Margaret  McMar- 
ten,  her  heirs  and  assigns,  forever,  all  those  certain  par- 
cels and  tracts  of  land  and  premises  (here  are  mentioned  a 
number  of  lots  of  land,  but  the  locus  in  quo  is  not  one  of 
them),  and  all  other  lands  and  tenements  that  shall  or  may 
now  or  hereafter  be  justly  and  legally  entitled  to  be  claim^- 
ed  by  me ;  also  all  monies  that  I  may  be  possessed  of,  or 
that  migiit  be  owing  to  me,  to  have  and  enjoy  after  her 
mother^ s  death  ;  also  all  the  cattle  that  belongs  to  me  on  the 
farm,  after  her  mother\s  death.^' 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  testator  expressly  devises  to  his  vi^ife  the  proceeds  of 
his  farm.  The  word  "proceeds"  is  a  mercantile  term, 
and  signifies  the  ^roc?wc(3  or i5roj^^5  of  anything;  and  there- 
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fore  the  testator  gives  the  'produce  or  profits  of  the  farm  upon 
which  the  trees  were  cut  by  the  defendant  to  his  w^fe  during 
her  natural  life,  by  the  words  of  the  will.  Whether  such  a 
devise  alone  would  give  the  devisee  any  estate  in  the 
land,  might  admit  of  doubt.  My  present  impression  is,  that 
it  gives  no  estate /)er  se;  but  it  is  unnecessary  to  decide  the 
point  in  this  case,  as  there  is  another  part  of  the  will,  when 
considered  in  connection  with  this,  that  gives  the  wife  a 
life  estate  in  the  land  by  necessary  implication.  After  the 
devise  to  his  wife  the  testator  devises  to  his  daughter  cer- 
tain specified  lots  of  land,  and  then  adds  a  residuary 
clause,  by  which  he  devises  to  her  all  his  other  lands, 
after  her  mother'^s  death. 

It  does  not  appear  in  evidence  that  the  testator  owned 
any  other  land  but  the  farm  in  question,  except  the  particu- 
lar lots  given  to  the  daughter  by  the  will,  and  therefore  no 
doubt  remains  that  his  intention  was  to  give  the  farm  to  his 
wife  during  her  life.  All  decided  cases,  both  in  law  and 
equity,  authorize  this  general  position,  that  the  intention  of 
the  testator  is  the  law  of  wills  and  testaments,  if  such  inten- 
tion does  not  violate  the  established  rules  of  law.  A 
greater  latitude  of  construction  is  allowed  by  the  common 
law  of  wills  than  of  deeds,  on  the  principle  that  a  testator 
is  not  supposed  to  be  acquainted  with  the  forms  and  lan- 
guage of  technical  proceedings,  and  that  it  is  only  a 
reasonable  indulgence  to  leave  to  every  person  the  power  to 
make  his  will  in  his  own  way.  Estates  by  implication  of 
law  have  no  place  in  deeds,  but  they  have  in  wills  by  the 
rules  of  the  common  law,  as  appears  by  the  following  cases 
and  many  others,  in  which  the  judges  decided  that  estates 
for  life  might  be  implied  from  the  words  of  wills — Cro. 
Eliz.'  15  ;  Cro.  Jac.  75  ;  3  Lev.  373  ;  5  Bur.  2608  ;  5  B.  &  A. 
722.  The  wife  of  the  plaintiff  in  this  case  has  an  estate 
for  life  in  the  locus  in  quo  ;  and  I  will  therefore  proceed  to 
examine  the  second  objection—"  that  if  she  be  tenant  for 
life  she  cannot  sustain  the  action  without  shewing  that  there 
is  not  a  sufficiency  of  timber  left  on  the  land  for  her  use." 

A  tenant  for  life  has  a  freehold  interest  in  the  land,  and  a 
special  interest  in  all  the  timber  trees  growing  on  the  land, 
if  there  be  no  exception  of  them  in  the  title  to  him,  and 
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there  is  none  in  this  case  ;  and  the  owner  in  remainder,  or 
reversion,  has  the  general  property  in  such  timber — Hala- 
kenden's  case  (4  Co.  62,  63),  1 1  Co.  48  B.  49  A. ;  Palm.  328 ; 
Dyer  90  B.  When  the  tenant  for  life  has  possession  of  the 
premises  he  has  the  sole  right  of  bringing  trespass  for  any 
entry  on  the  land,  and  for  cutting  down  the  trees  ;  he  in 
reversion  or  remainder  cannot  sustain  the  action  at  all,  be- 
cause he  has  no  possession ;  and  the  action  of  trespass 
is  always  founded  on  possession,  and  cannot  exist  without 
it~7  T.  R.  6,  9 ;  1  Taunt.  190 ;  3  Camp.  417  ;  1  Price  53. 
Where  there  is  no  exception  as  to  the  trees,  the  tenant  for 
life  can  sustain  trespass,  even  against  the  remainder-man 
or  the  reversioner,  if  he  fell  them,  and  will  be  entitled  to 
damages  adequate  to  the  loss  of  his  particular  interest  in 
the  trees,  which  consists  in  the  right  of  lopping  them  and 
taking  the  branches  for  his  own  use,  the  mast,  that  is,  the 
nuts  growing  on  certain  trees,  such  as  oak,  hickory  and 
chesnut,  and  the  fruit  of  fruit  trees  ;  and  he  is  also  entitled 
to  damages  for  entering  on  the  soil — 1  Saund.  222  A.^  note 
5 ;  2  Saund.  252  B. 

It  was  proved  at  the  trial  of  the  cause  that  there  is  a 
house  on  the  farm,  which  was  occupied  by  a  person  who 
worked  the  land  on  shares  when  the  trees  were  cut  and 
taken  away,  and  that  there  were  about  20  acres  of  cleared 
land  altogether.  The  defendant  contends  the  plaintiffs 
were  not  in  possession,  and  therefore  could  not  brihg  this 
action.  If  the  plaintiffs  had  a  tenant  who  held  the  whole 
farm  at  the  time,  they  certainly  could  not  maintain  this 
action,  but  we  think  the  evidence  shews  the  person  in  pos- 
session was  working  the  lands  which  he  held  oiTjshares,  but 
as  wooded  land  cannot  be  worked  on  shares,  we  take  it  for 
granted  the  tenant  held  only  the  cleared  land,  and  his  pos- 
session of  that  part  of  the  farm  only  cannot  interfere  with 
this  case. 

We  are  of  opinion,  therefore,  the  plaintiffs  had  a  legal 
right  to  bring  this  action,  and  that  the  evidence  given  at  the 
trial  supports  the  verdict. 

The  rule  to  enter  a  nonsuit  should,  in  our  opinion,  be 
discharged. 

Rule  discharged. 
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Barney  v.  Simpson. 

Particulars  of  demand — Prornissory  note. 

When  a  promissory  note  is  declared  on,  an  error  in  its  date,  wlien  given  in  a 
bill  of  particulars,  is  immaterial. 

The  plaiiiliff  was  payee,  of  a  bill  of  exchange,  of  which 
the  defendant  was  the  acceptor,  and  this  action  was 
brought  to  recover  the  amount  of  it.  The  defendant 
pleaded  the  general  issue,  and  the  case  went  down  to 
trial  at  the  last  assizes  for  the  Home  District.  The 
bill  of  exchange  and  its  dishono'r  were  proved,  which  com- 
pleted the  plaintiff's  case,  and  the  defendant  then  entered 
upon  his  defence.  This  consisted  altogether  of  an  objection 
to  the  bill  of  particulars,  furnished  by  the  plaintiff  to  the 
defendant  previously  to  the  trial,  in  which  it  was  stated 
that  the  cause  of  action  was  a  bill  of  exchange,  which 
corresponded  with  the  one  produced  and  proved  at  the 
trial,  except  the  year  in  the  date,  which  was  erroneously 
written  in  the  bill  of  particulars  1838  instead  of  1839 ;  in 
all  other  respects  the  bill  of  exchange  was  correctly 
described. 

The  plaintiff  was  nonsuited  upon  this  objection,  with 
leave  to  move  this  court  to  set  aside  the  nonsuit,  and  to 
enter  a  verdict  for  the  plaintiff  for  £59  145.  2d,  which 
motion  was  accordingly  made.  The  only  question,  there- 
fore, was  whether  the  mistake  in  the  year  of  the  date  of  the 
bill  of  exchange  mentioned  in  the  bill  of  particulars  entitled 
the  defendant  to  a  nonsuit  ? 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

The  case|^  on  this  subject  consider  that  the  object  and 
use  of  the  bill  of  particulars  are  to  apprise  the  opposite 
party  what  will  be  attempted  to  be  proved  against  him  at 
the  trial  on  the  common  counts,  in  order  that  he  may  have 
a  fair  opportunity  to  prepare  himself  with  the  evidence 
necessary  for  his  defence,  in  the  same  way  as  if  the  facts 
had  been  specially  stated  in  the  declaration,  or  plea  of  set- 
off, as  the  case  may  be.  In  pursuance  of  this  principle,  it 
has  been  frequently  decided  that  a  mistake  in  the  bill  of 
particulars,  not  calculated  to  deceive  or  mislead  the  party  to 
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^vhom  it  is  given,  will  not  be  held  material,  and  will  not 
be  allowed  as  a  valid  ground  of  objection  at  the  trial.  In 
the  case  of  Millwood  v.  Walter  (2  Taunt.  224),  the  plaintiff 
stated  in  the  bill  of  particulars  work  and  labor  done  in  the 
month  of  August,  when  in  fact  it  was  done  in  the  month 
of  May;  and  a  verdict  having  been  taken  on  evidence  of 
work  and  labor  done  in  May,  a  motion  was  made  in  term 
to  set  aside  the  verdict,  on  the  ground  that  the  plaintiff 
must  be  strictly  held  to  the  time  stated  in  the  particulars. 
Mansfield^  C. said,  "The  bill  of  particulars  must  not  be 
made  the  instrument  of  that  injustice  it  was  intended  lo 
prevent.  If  there  had  been  two  demands,  one  for  work 
done  in  May,  the  other  for  work  done  in  August,  there 
might  have  been  some  ground  for  the  objection ;  but  it 
would  be  too  much  to  say  that  this  particular  is  not 
sufficient."  Brown  v.  Hodson  (4  Taunt.  189)  is  an 
authority  to  the  same  effect,  as  well  as  Davies  v.  Edwards 
(3M.  &S.  380.) 

The  criterion  to  determine  whether  the  objection  to  the 
bill  of  particulars  be  material  or  not,  is  to  ascertain 
whether  the  defendant  was  in  fact  misled  by  that  bill. 
The  means  of  giving  the  necessary  information  on  this 
point  rests  with  the  defendant  himself;  if  the  facts  were  so, 
he  should  have  staled  them  in  an  affidavit ;  but  the  court  can- 
not infer  the  fact,  because  it  may  not  have  existed,  and  then 
an  injustice  would  be  done  to  the  plaintiff.  The  propriety 
of  requiring  such  an  affidavit  is  established  by  the  case  of 
Day  et  al.  v.  Bower,  stated  in  a  note  in  1  Camp.  69,  and  by 
the  case  of  Duncan  v.  Hill  et  al.  (2  B.  &  B.  682). 

Upon  the  whole,  we  think  the  nonsuit  should  be  set 
aside  and  that  a  verdict  for  £59  145.  2d  should  be 
entered  for  the  plaintiff. 

Rule  absolute. 


Forsyth  et  al.  v.  Johnson  et  al. 

Debt — First  instalment  of  mortgage. 
Debt  does  not  lie  for  the  first  instalment  of  a  mortgage  before  the  others  are 
due. 

This  was  an  action  of  debt,  to  recover  the  amount  of  an 
instalment  mentioned  in  a  deed  of  mortgage,  which  was 
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given  for  the  payment  of  a  debt  of  £198  65.  11c?.  payable 
by  three  instalments  of  £49  II5.  8c?.  The  first  instalment, 
for  which  this  action  was  brought,  was  due  the  first  of 
June  last,  and  a  verdict  was  taken  for  the  plaintiffs  lor 
£51  lis.  Sd.  The  defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  action  of  debt  would  not  lie  till  the  other 
two  instalments  became  due,  and  upon  other  grounds  ;  but 
as  the  court  thought  the  first  a  good  objection,  it  is  not 
necessary  to  set  out  the  others. 

Sherwood,  J.,  delivered  the  judgment  of  the  court. 

When  the  debt  consists  of  an  entire  sum,  as  in  this  case, 
payable  by  instalments,  an  action  of  debt  will  not  lie  for 
any  particular  instalment,  while  there  are  other  instalments 
not  yet  due,  but  covenant  would  lie — Co.  Lit.  292,  b.  ; 
2  Bac.  Abr.  "Debt"  B.,  620. 

It  is  different  when  a  bond  with  a  penalty  is  given, 
conditioned  for  the  payment  of  a  less  sum  by  instalments, 
for  then  debt  lies  for  the  penalty  upon  default  of  payment  of 
any  one  instalment.  We  think  a  nonsuit  should  be  entered 
in  this  case,  upon  the  objection  above  stated,  as  leave  was 
given  at  the  trial  to  move  to  enter  a  nonsuit,  if  this 
court  was  of  opinion  in  the  defendants'  favour. 

Rule  absolute. 


Lister  v.  Barnham. 

A  person  receiving  money  from  an  agent,  on  a  promise  to  return  it  to  him, 
cannot,  in  an  action  by  the  agent  for  the  money,  set  up  as  a  defence  that 
the  money  really  belongs  to  a  third  party. 

This  was  an  action  for  money  had  and  received.  At  the 
trial  it  appeared  that  the  plaintiff  had  come  from  Buffalo 
for  the  purpose  of  obtaining  specie  for  notes  of  the  pro- 
vincial chartered  banks,  and  that  he  had  deposited 
£200  of  those  notes  with  the  defendant,  who  entertained 
a  suspicion  that  they  belonged  to  Messrs.  Truscott  and 
Green,  who  he  alleged  were  indebted  to  him,  and  who 
having  become  insolvent  here  had  left  the  province,  and 
were  residing  at  Buffalo.  It  appeared  also  that  these  notes 
were  in  the  hands  of  the  plaintiff  as  an  agent  only,  but  it 
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did  not  appear  that  the  money  belonged  to  Truscolt  and 
Green ;  and  the  plaintiff  had  refused  to  say  whether  it  was 
theirs  or  not.  The  defendant  had  refused  to  deliver  it, 
and,  at  the  trial,  rested  his  defence  solely  on  the  plaintiffs 
want  of  a  beneficial  interest  in  the  money,  and  his  con- 
sequent inability  to  recover.  A  verdict  was  rendered  for  the 
plaintiff  for  £200,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  on  the  defence  urged  at  the  trial. 

H.  J.  Boulton  accordingly  obtained  a  rule  Nisi  this  term, 
to  which  Blake  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  in  this  action  has  relied,  not  upon  any  proof 
which  he  has  given  that  the  money  in  dispute  belonged  to 
Messrs.  Truscott  and  Green,  or  to  any  other  person  in 
particular,  but  simply  on  the  acknowledgment  of  the 
plaintiff  that  it  was  not  his,  and  that  he  was  acting  for  some 
other  person  or  persons.  No  case  has  been  cited  to  warrant 
such  a  defence,  and  it  is  evident  that  none  can  be.  The 
confidence  necessary  for  commercial  transactions  re- 
quires that  a  person  receiving  from  another  money  or  goods 
in  deposit,  or  upon  bailment  for  any  purpose,  shall  not  turn 
round  upon  him  by  whom  the  trust  has  been  reposed  and 
put  him  to  the  proof  of  his  title.  There  may  be  cases  in 
which  the  plaintiff's  right  to  recover  might  be  withstood, 
but  not  upon  a  mere  surmise  or  suspicion  of  this  kind,  nor 
for  the  purpose  attempted  here.  There  is  no  pretence  here 
that  the  plaintiff  came  dishonestly  into  the  possession  of 
this  money.  No  third  person  advancing  a  right  is  interposing 
to  check  the  money  in  the  hands  of  the  bailee;  but  he,  to 
save  his  own  interest,  claims  a  right  to  turn  upon  the  de- 
positor and  inquire  into  his  title.  No  man  could  know 
when  he  was  safe  in  employing  an  agent,  if  such  a  line  of 
conduct  were  permitted.  There  is  no  question  here  of  set 
off  or  lien,  such  as  the  law  allows  under  certain  circum- 
stances ;  and,  as  to  the  right  of  this  plaintiff  to  sue  in  his  own 
name,  whether  he  has  a  beneficial  interest  or  not,  it  cannot 
be  disputed.  We  cannot  presume  that  he  is  acting  fraud- 
ulently ;  he  is,  for  all  that  appears,  responsible  to  some 
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person,  who  sent  the  money  by  him  to  this  province,  in 
order  1o  have  it  exchanged ;  and  we  cannot  justify  the 
defendant  in  withholding  that  which  he  received  from 
him. 

Rule  discharged. 


Marsh  v.  Port  Hope  Harbour  Company. 

Where  the  plaintiff  made  an  agreement  with  a  Harbour  Company  for  the 
admission  into  their  harbour  of  masts  of  the  plaintiff  for  a  fixed  sum,  less 
than  the  toll  to  which  they  would  have  been  entitled  under  their  charter, 
but  they  subsequently  exacted  the  full  amount  of  toll,  which  the  plaintiff 
paid  under  protest:  Held,  that  he  might  maintain  money  had  and 
received  to  recover  the  overplus. 

This  was  an  action  of  assumpsit  for  money  had  and 
received,  in  which  the  plaintiff  obtained  a  verdict  at  the  last 
assizes  for  the  Newcastle  District,  under  the  following  cir- 
cumstances :  The  plaintiff  had  a  quantity  of  masts,  which  he 
desired  to  bring  into  Port  Hope  Harbour,  for  the  purpose  of 
conveying  them  from  thence  to  Kingston,  and  he  made  an 
agreement,  as  he  alleged,  with  the  defendants  that  they 
should  be  paid  toll  for  them  only  at  the  rate  of  sixpence  per 
mast.  The  plaintiff  afterwards  brought  the  masts  into  the 
harbor,  and  while  they  were  there  the  defendants  demanded 
and  enforced  the  payment  of  toll  under  their  charter  10  Geo. 
IV.  ch.  12,  rating  the  masts  as  lumber,  and  charging  toll  at 
fifteen-pence  per  1000  feet  board  measure,  according  to  the 
fourth  section.  The  plaintiff,  who  was  afraid  that  he 
might  lose  the  opportunity  of  sending  away  the  masts,  paid 
the  amount  demanded,  under  protest,  and  brought  this 
action  to  recover  back  the  overcharge. 

H,  J.  Boulton,  this  term,  obtained  a  rule  Nisi  for  a  new 
trial,  and  argued  that  this  action  must  fail,  as  it  was  mis- 
conceived in  form,  the  proper  remedy  being  trespass. 
Cause  having  been  shewn,  the  judgment  of  the  court  was 
given. 

Robinson,  C.  J. — It  is  urged  that  the  plaintiff  can  recover 
only  in  trespass,  but  I  see  no  authority  that  can  be  relied 
on  for  supporting  that  position.  I  take  the  law  to  be  as  laid 
down  hy  Bayley,  J.  in  Shaw  et  al.  v.Woodcock  (7  B.&  C.  84). 
"  If  a  party  has  in  his  possession  goods  or  other  property 
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belonging  to  another,  and  refuses  to  deliver  such  property 
to  that  other  unless  the  latter  pays  him  a  sum  of  money 
which  he  has  no  right  to  receive ;  and  the  latter,  in  order  to 
obtain  possession  of  his  property,  pays  that  sum,  the  money 
so  paid  is  a  payment  made  by  compulsion  and  may  be 
recovered  back."  The  jury  here  have  found  that  the 
defendants  did  agree  to  receive  the  sum  which  the  plain- 
tiff offered,  and  therefore,  without  entering  into  the 
question  what  charge  the  defendants  might  otherwise  have 
exacted,  the  plaintiff  has  a  right  in  good  conscience  to 
recover  back  the  excess. 

Macaulay,  J. — The  casein? B  &  C.73  supports  the  plain- 
tiff's right  of  action  under  the  circumstances  of  this  case. 
Whether  under  their  charter  the  defendants  can  recover  tolls 
in  instances  not  provided  for  may  be  a  question,  but  it  is 
not  denied  here.  Here  the  jury  have  found  an  agreement, 
and  that  an  excess  was  exacted  under  circumstances 
which  bring  this  case  within  that  reported  in  7  B.  &  C.  73. 

Rule  discharged. 


Gauder,  Appellant,  v.  Hill  and  others.  Respondents. 

Boundary-line  commissioners  have  authority  to  cause  surveys  to  be  made 
when  the  boundaries  of  lots  &c.  are  in  dispute. 

This  was  an  appeal  from  the  award  of  the  boundary 
line  commissioners  for  the  Niagara  District,  settling  the 
boundary  line  between  lots  1  and  2  in  the  7th  and  8th  con- 
cessions of  the  township  of  Pelham,and  was  argued  last  term 
by  Cameron  for  the  respondents,  and  Campbell  for  the 
appellant.  For  the  appellant  the  following  objections  were 
taken : — 

1st.  That  the  commissioners  had  exceeded  their  juris- 
diction in  proceeding  under  59  Geo.  III.  ch.  14,  sec.  11,  to 
divide  the  lots  between  the.,  nearest  ascertained  boundaries, 
that  statute  having  given  power  to  a  surveyor  alone  so  to 
act,  and  that  the  commissioners  having  ascertained  that  the 
original  lines  could  not  be  satisfactorily  established,  should 
at  once  have  concluded  their  labors. 
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2nd.  That  the  award  interfered  with  a  public  highway 
established  under  50  Geo.  III.  ch.  1,  sec.  12,  and  was  void. 

3rd.  That  the  evidence  shewed  a  strong  case  for  the 
appellant,  and  that  the  merits  were  not  fully  investigated. 

4th.  A  possession  in  appellant  for  upwards  of  thirty  years, 
now  destroyed  by  the  award,  which  is  therefore  void. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  award  must  stand ;  it  seems  just  and  proper; 
the  only  apparent  defect  is  that  it  does  not  state  that  there 
was  no  undisputed  post  before  coming  to  lot  5  in  front  of  the 
7lh  concession.  We  must  intend  however  that  the  com- 
missioners were  informed  of  none,  and  the  evidence  speaks 
of  none. 

As  to  the  objections,  the  statutes  to  be  referred  to  are  1 
Vic.  ch.  19,  3  Vic.  ch.  11,  and  59  Geo.  III.  ch.  14. 

The  first  objection  is  absurd  ;  according  to  it  the  commis- 
sioners could  not  have  settled  the  dispute.  The  statute  3  Vic. 
ch.  11,  sees.  3  and  6,  shew  that  the  intention  is  that  the  prin- 
ciples of  the  59  Geo.  III.  ch.  14  shall  govern,  although  it  hap- 
pens that  no  express  reference  is  made  to  the  11th  section  of 
that  statute  as  to  the  mode  of  proceeding  where  undisputed 
corner  posts  cannot  be  found.  The  evidence  shews  that  the 
true  position  of  the  original  posts  1  and  2  was  disputed,  and 
could  not  be  made  out  with  certainty  ;  and  if  no  such  act 
as  59  Geo.  III.  chap.  14  had  ever  been  passed,  the  com- 
missioners could  not  have  adopted  a  more  equitable  mode  of 
settling  the  controversy,  and  such  a  mode  would,  I  think,  have 
been  clearly  within  their  power.  It  was  giving  to  each  lot 
an  equal  width,  which  the  surveyor  was  instructed  to  do  in 
the  original  survey,  and  which  we  should  presume  he  did. 
The  first  section  of  1  Vic.  chap.  19  authorizes  the  com- 
missioners to  "determine  the  lines  as  they  shall  think  just 
and  reasonable  and,  supposing  them  not  to  be  bound  by 
he  rule  laid  down  by  the  legislature  in  59  Geo.  III.  ch.  14, 
still  in  their  discretion  they  might  adopt  it,  and  they  could 
adopt  none  more  reasonable. 

As  to  the  second  objection,  I  see  nothing  in  the  evidence 
to  shew  that  the  lines  adopted  would  interfere  with  any 
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road  established  under  50  Geo.  III.  ch.  1  ;  and  at  any  rate 
they  could  not,  for  the  road  would  continue,  whoever 
might  be  owner  of  the  soil. 

As  to  the  third  objection,  we  think  on  the  merits,  that  we 
should  by  no  means,  interfere,  as  the  decision  is  equitable 
and  fair. 

And  as  to  the  fourth  objection,  the  award  only  determines 
what  is  lot  one  and  what  lot  two ;  it  does  not  overturn  any 
title  acquired  by  possession  or  otherwise  ;  the  commission- 
ers lay  down  their  lines  as  boundaries  between  the  lots, 
not  as  boundaries  between  the  parties. 

Decision  of  commissioners  affirmed. 


Sutherland  et  al.  v.  Sparke  et  al. 

The  officers  of  a  regimental  mess  are  not  liable  for  debts  contracted  by 
their  messman  -without  their  authority. 

This  was  an  action  to  recover  from  the  defendants,  who 
were  officers  composing  the  mess  of  the  93rd  Highlanders, 
an  amount  due  from  their  messman  for  groceries  furnished 
to  him  for  the  use  of  the  mess.  The  plaintiff  having  rested 
his  case  at  Nisi  Prius  on  the  liability  of  the  officers  to  pay  for 
the  amount  of  goods  furnished  to  the  messman  for  the  mess, 
and  having  shewn  no  agreement  nor  undertaking  on  their 
part  with  the  plaintiffs,  Mr.  Justice  McLean  directed  a  non- 
suit, and  the  court  now  refused  a  rule  nisi  to  set  it  aside. 

Rule  Nisi  refused. 


Doe  Crookshank  v.  Humberstone. 

Semhle,  that  a  certificate  of  a  registrar  of  the  discharge  of  a  mortgage 
endorsed  on  the  mortgage  is  sufficient  evidence  of  a  reconveyance,  with- 
out proof  of  the  execution  of  the  discharge  itself. 

The  lessor  of  the  plaintiff  in  this  cause,  in  completing 
«  his  chain  of  title  at  Nisi  Prius,  put  in  a  mortgage  deed  in 
fee  more  than  20  years  old,  beyond  the  time  for  pay- 
ment of  the  mortgage  money,  and  with  a  certificate  en- 
dorsed of  the  registry  of  the  discharge  of  the  mortgage 
money.  The  defendant  objected  that  the  mortgage  shewed 
the  fee  out  of  the  lessor,  and  that  it  was  necessary  to  prove 
the  execution  of  the  discharge  of  tho  mortgage  before  he 
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could  recover.  The  objectioa  was  overruled,  "and  G. 
Duggan  now  moved  for  a  rule  nisi. 

Robinson,  C.  J. — We  cannot  allow  a  rule  to  issue. 
It  was  not  necessary  that  the  lessor  should  produce  this 
deed,  but  when  produced  it  appears  to  be  more  than  20 
years  old  ;  it  comes  from  the  lessor's  own  custody,  and  has  a 
certificate  of  the  discharge  endorsed,  and  we  should  there- 
fore presume  it  satisfied.  I  rather  think  too  that  it  would  be 
found  that  the  certificate  of  the  registry  of  the  discharge 
would  be  sufficient,  under  the  statute,  for  the  purposes  of 
recovery,  and  without  proof  of  the  execution  of  the  dis- 
charge. 

Rule  Nisi  refused. 


Sanford  et  al.  v.  Ross. 

Accommodation  note — Alteration. 
Where  the  payee  of  a  note  endorsed  it  for  the  accommodation  of  the  maker, 
leaving  the  date  and  sum  blank,  which  were  afterwards  filled  up  by  the 
maker,  and  the  note  dated  of  a  time  later  than  the  blank  was  endorsed, 
but  prior  to  the  time  the  note  was  actually  filled  up :  Held,  that  the  note 
was  good  against  the  payee,  notwithstanding  the  alteration. 

Action  upon  a  promissory  note  by  the  endorsee  against 
endorser. 

At  the  trial  it  appeared  that  the  note  was  endorsed  by 
the  defendant  for  the  accommodation  of  the  maker,  and 
was  left  blank  both  as  to  sum  and  date,  but  was  to  be  filled 
up  to  suit  a  contemplated  arrangement  by  the  maker.  It 
was  drawn  payable  at  five  months  after  date,  and  was  to 
have  been  negociated  in  November,  but  was  afterwards 
dated  in  January,  although  not  filled  up  actually  until  Feb., 
the  defendant  having  given  the  maker  a  discretionary  power 
both  as  to  the  time  and  sum  to  be  inserted.  The  plaintiff 
had  a  verdict,  and  the  defendant  moved  this  term,  on  leave 
reserved,  to  enter  a  nonsuit,  on  the  ground  that  the  note  was 
invalid,  as  against  the  endorser,  on  the  foregoing  facts. 

Per  Cur. — It  is  clear  from  the  evidence  that  the 
defendant  gave  to  the  maker  of  the  note  a  discretionary 
power  over  it,  both  as  to  amount  and  time,  and  nothing 
appears  to  have  been  done  contrary  to  the  fair  effect  of 
the  transaction.  It  is  true  that  the  note  was  filled  up  at  a 
later  period  than  the  date  which  appeared  upon  it,  but  it 
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had  been  made  and  endorsed  in  November,  and  the  time 
of  payment  was  in  fact  postponed  much  longer  than  the 
defendant  contemplated  when  he  endorsed. 

Rule  discharged. 


Bethune  v.  Hamilton. 

Sunday — Exercise  of  ordinary  calling. 

To  avoid  on  the  contract  made  on  a  Sunday,  it  must  be  shevfn  that  it  was  in 
the  ordinary  calling  of  the  person  making  it. 

This  was  a  motion  to  enter  a  nonsuit  on  the  ground  that 
the  contract,  for  breach  of  which  this  action  was  brought, 
and  a  verdict  recovered  by  the  plaintiiF,  was  void,  having 
been  made  on  a  Sunday  ;  the  contract  having  been  for  the 
chartering  of  a  steamboat  by  the  plaintiff  from  the  defendant. 

Per  Cur. — We  are  of  opinion  that  the  objection  cannot 
be  entertained.  There  is  no  pretence  for  saying  that  this 
bargain  was  a  transaction  in  the  ordinary  calling  of  these 
parties,  either  in  contemplation  of  the  statute  29  Car,  II.  ch. 
7,  or  of  any  of  the  decisions  which  have  taken  place  upon  it. 

Rule  discharged. 


Webster  v.  Black. 

Where  arbitrators  awarded  that  costs,  over  which  the  submission  gave  them 
no  power,  should  be  paid,  and  their  amount  could  not  be  separated  from 
the  sum  awarded,  the  award  v/as  set  aside. 

Debt  on  award,  in  which  the  plaintiff  recovered  a  verdict; 
and  the  defendant  moved  this  term  to  enter  a  nonsuit,  on 
the  ground  that  the  arbitrators  had  awarded  upon  the  costs 
of  the  reference,  although  the  submission  gave  them  no 
power  to  do  so,  and  that  as  the  amount  awarded  was  not 
divisible,  the  award,  being  bad  in  part,  was  bad  alto- 
gether. 

Per  Cur. — We  are  of  opinion  that  this  rule  must  be 
made  absolute.  No  doubt  if  the  sum  had  been  divisi- 
ble on  the  face  of  the  award,  so  that  we  coold  see  how 
much  was  on  account  of  the  debt,  exclusive  of  these  costs, 
we  might  in  thai  case  have  given  effect  to  that  part  of  the 
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award,  which  was  good,  and  discarded  Ihe  other ;  but  here 
we  can  make  no  division,  and  for  that  reason  the  whole 
must  be  regarded  as  void. 

Rule  absolute  to  enter  nonsuit. 


Thompson  et  al.  v.  Cummings. 

Where  the  mayor  or  chief  magistrate  of  a  place,  to  which  a  commission  to 
examine  witnesses  is  sent,  is  himself  the  plaintiff,  the  due  taking  of  the 
commission  may  be  sworn  before  and  certified  by  the  person  next  in  rank 
in  the  magistracy. 

In  this  case  the  plaintiff  put  in  at  the  trial  the  examina- 
tion of  a  witness  in  a  foreign  country,  under  a  commission 
issued  according  to  the  King's  Bench  Act,  the  execution  of 
which  was  sworn  before,  and  certified  by,  the  chief  magis- 
trate (so  styled  in  the  certificate)  of  the  place  where  the 
examination  was  made.  It  appeared  however,  on  the  ex- 
amination of  a  witness,  that  there  was  a  mayor  of  the 
place,  w^ho  was  superior  to  the  person  certifying  the  com- 
mission, but  that  he  was  one  of  the  plaintiffs ;  and  the 
defendant  objected,  that,  as  the  act  required  the  affidavit  of 
execution  to  be  sworn  before  the  mayor  or  chief  magistrate, 
where  there  was  a  mayor  no  other  person  could  act,  and 
that  the  examination  could  not  therefore  be  had ;  and  the 
objection  having  been  overruleTl,  the  defendant  now  moved 
for  a  nonsuit  on  leave  reserved. 

Robinson,  C.  J. — 1  think  the  proof  of  the  due  taking  of 
the  evidence  under  the  commission  is  sufficient.  The 
plaintiff,  being  himself  the  chief  magistrate,  could  not 
properly  take  the  affidavit ;  our  law  is  jealous  on  that 
point,  as  we  know  by  various  regulations.  It  is  not  like 
the  mere  filing  of  a  paper,  which  a  clerk  in  court  may  do 
in  a  cause  in  which  he  is  a  party.  Then  the  person  next  in 
the  magistracy  must  be  received  to  take  the  affidavit,  or 
this  plaintiff  might  suffer  a  ruinous  injury.  The  spirit 
of  the  act,  for  such  a  purpose,  will  allow  of  such  an 
extension. 
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Macaulay,  J. — I  think  the  magistrate  before  whom  the 
execution  was  sworn,  should  be  regarded  as  the  chief 
magistrate  of  the  pVdce  pro  hac  vice.  He  describes  himself 
as  such,  and  was  seen  acting  as  such,  and  the  evidence 
goes  to  shew  that  he  was  next  in  point  of  authority  to  the 
mayor. 

Rule  discharged. 


Bristowe  v.  Pattewson. 

Where  a  declaration  was  entitled  "  Michaelmas  Term,  to  wit,  22nd  Septem- 
ber," and  the  defendant  demurred,  because  the  plaintiff  had  declared  in 
Michaelmas  Term  for  a  cause  of  action  which  did  not  accrue  until  the 
22nd  September,  judgment  was  given  for  the  plaintiff,  the  memorandum 
being  considered  as  a  special  entitling,  and  the  declaration  therefore 
appearing  as  of  the  da}^  filed.  The  proper  course  would  be  to  set  aside 
the  entitling. 

Demurrer. — The  plaintiff  declared  in  assumpsit,  enti- 
tling his  declaration,  as  of  Michaelmas  Term,  to  wit, 
this  2-2nd  day  of  September  1840,"  and  stating  that  the 
cause  of  action  accrued,  "  to  wit,  on  the  22nd  day  of  Sep- 
tember" &c.,  and  the  defendant  demurred  specially, 
assigning  for  cause  that  the  plaintiff  had  declared  in 
Michaelmas  Term  upon  a  cause  of  action  which,  accord- 
ing to  his  declaration,  accrued  afterwards  on  the  22nd  of 
September,  and  the  plaintiff,  having  joined  in  demurrer,  the 
court  now  gave  judgment. 

Robinson,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  judgment.  The  special  entitling  is  not  by  entry  in  the 
usual  formal  manner  ;  but,  for  the  purposes  of  this  demurrer, 
it  sufficiently  appears  on  the  record  that  the  plaintiff  did  in 
fact  declare  on  the  22nd  of  September,  as  of  Michaelmas 
Term.  It  is  true  that  here,  as  in  England,  the  declaration 
and  other  pleadings  are  supposed  to  take  place  within  the 
term,  but  we  know  that  the  fact  is  more  frequently  other- 
wise, and  that  being  filed  in  vacation,  they  are  by  a  fiction 
referred  to  the  preceding  term.  Here  the  truth  is  shewn, 
viz:  that  the  plaintiff  declared  on  the  22nd  of  September; 
and  that  being  so,  the  cause  of  special  demurrer  which  has 
been  assigned  fails.  It  is  true  that  the  defendant  in  his 
demurrer  treats  the  declaration  as  if  it  were  not  specially 
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entitled,  but  in  that  he  does  not  describe  it  accurately,  as 
we  must  perceive,  being  bound  to  look  into  the  pleadings. 
It  has  been  argued  that  a  declaration  can  only  be  properly 
filbd  in  term,  and  that  we  ought  not  therefore  to  *notit3e  the 
day  specially  stated  to  be  the  day  of  declaring,  that  we 
should  confine  our  attention  to  Michaelmas  Term, — Wool- 
dridge  v.  Bishop  (7  B.  &  C.  406)  is  an  authority  against  that 
argum.ent.  If  this  special  entitling  of  a  day  out  of  term 
were  irregular,  the  defendant  should  have  moved  to  set  it 
aside  for  irregularity.  But  we  must  look  at  the  record  as  it 
stands,  especially  as  it  does  not  raise  any  objection  to  the 
form  of  the  pleadings,  and  we  cannot  but  see  that  it  nega- 
tives the  objection  relied  upon,  for  it  does  not  exhibit  a 
statement  of  a  cause  of  action  subsequent  to  the  declaration. 

Macaulay,  J. — I  held  in  the  case  of  Ross  et  al.  v.  Hick- 
son,  in  Chambers,  that  a  declaration  could  not  regularly  be 
entitled  of  a  day  after  the  term  of  Vv^hich  it  was  required  to 
be  entitled,  and  consequently  in  my  opinion  the  present 
declaration,  being  so  entitled,  is  irregular,  and  the  entitling 
might  be  struck  out,  or  the  filing  of  the  declaration  set 
aside,  as  was  done  in  the  case  above  cited.  But  if  the 
regularity  of  the  entitling  cannot  be  objected  to  on  demur- 
rer, or  the  declaration  be  treated  as  if  it  were  entitled  of 
the  term  generally,  but  the  memorandum  must  be  recog- 
nized as  the  true  day  of  bringing  the  action  and  declaring, 
then  the  action  will  not  appear  to  be  laid  after  the  declara- 
tion, as  would  be  the  case  if  the  special  entitling  were 
rejected.  In  7  B.  &  C.  406,  the  judge  at  Nisi  Prius  refused 
to  question  the  regularity  of  the  proceedings,  where  on  a 
plea  of  the  plaintiff,  being  administratrix  at  the  exhibiting 
of  the  bill,  he  directed  a  verdict  for  the  plaintiff,  although 
letters  of  administration  had  been  issued  after  term,  but 
before  the  actual  exhibiting  of  the  bill,  and  such  ruling 
was  confirmed  by  the  King's  Bench.  If  the  present  case 
is  to  be  considered  in  the  same  light;  if  this  court  will  not 
recognize  its  own  practice ;  or  if,  doing  so,  it  will  not  hold 
the  special  entitling  void,  however  voidable  on  motion  as 
irregular ;  then  the  cause  specially  alleged  fails  of  effect. 
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To  treat  it  as  thus  exceptionable,  it  must  be  read  as  if 
entitled  generajly  of  the  previous  term ;  but  I  think  it  is 
in  fact  specially  entitled,  and  my  only  doubt  is,  whether 
this  court  should  not  reject  it  in  toto  as  void  ;  in  which 
event  the  demurrer  would  prevail,  for  I  think  it  a  good 
ground  of  special  demurrer  that  the  cause  of  action  is  laid 
as  having  accrued  on  a  day  subsequent  to  that  to  which 
the  declaration  on  the  face  of  it  relates. 

McLean,  J.,  agreed  with  the  Chief  Justice. 

Judgment  for  the  plaintiff. 


McDonald  v.  McDonell  et  al. 

Where  esecutors  conveyed  land  under  a  power  in  the  will  of  the  testator, 
but  covenanted  for  themselves,  their  heirs,  &c.  for  good  title  :  Jleld,  that 
they  were  personally  liable,  and  that  the  grant  by  them  as  esecutors  could 
not  control  their  express  covenant. 

Special  case  stated  in  an  action  for  breach  of  covenant  for 
good  title.  The  defendants  were  executors,  and  their  testator 
had  given  them  power  to  sell  his  real  estate,  and  acting 
under  that  power  they  had  executed  a  conveyance,  in 
which  they  recited  that  they  were  executors,  but  covenant- 
ed for  "  themselves,  their  heirs,  &c.,"  for  good  title.  The 
case  made  was  for  the  opinion  of  the  court,  whether  the 
executors  were  personally  liable  on  their  covenant. 

Per  Cur.— There  is  no  room  to  question  the  liability 
of  the  executors,  for  they  covenant  in  express  words  for 
^Mhemselves,  their  heirs,  executors  and  administrators." 
It  is  true  that  they  only  grant  as  executors,  and  there  could 
be  no  claim  to  exact  a  covenant  from  them,  such  as  they 
have  in  fact  entered  into.  But  it  was  quite  competent  for 
them  to  bind  themselves  personally,  as  they  have  chosen 
to  do. 

Judgment  for  the  plaintiff. 
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Roy  v.  Hamilton. 

Where,  in  covenant  against  a  sheriff's  surety,  the  plaintiff,  set  out  a  judg- 
ment on  "a  promise  and  undertaking,"  and  that  a  Fa.  had  issued 
thereon,  to  which  the  sheriff  had  made  a  false  return,  and  the  defendant 
pleaded  no  Fi.  Fa.  on  the  judgment,  and  plaintiff  replied,  setting  out  a  Fi. 
Fa.  alleged  to  have  issued  on  that  judgment,  but  reciting  a  recovery  on 
"promises  and  undertakings,"  and  the  defendant  demurred  specially  for 
the  variance :  Held,  that  the  replication  was  sufficient  in  this  action,  and 
that  as  the  sheriff  could  not  have  made  the  variance  a  defence,  his  surety 
could  not. 

Demurrer. — The  plaintiff  declared  against  a  sheriff's 
surely  under  the  statute  for  breach  of  covenant,  and  assign- 
ed as  a  breach  that  the  plaintiff  had  recovered  judgment 
against  one  Hay  for  damages  sustained  for  the  non-perform- 
ance of  a  certain  promise  and  undertaking  ;  that  he  sued  out 
a  writ  of  Fi.  Fa.  upon  the  judgment ;  that  the  sheriff  levied 
upon  it  and  made  the  money  endorsed,  but  falsely  returned 
"  no  goods."  The  defendant  pleaded  that  no  writ  of  Fi.  Fa. 
was  issued  upon  the  said  judgment.  The  replication  set  out 
a  writ  which  was  alleged  to  have  issued  on  that  judgment, 
but  reciting  a  recovery  on  promises  and  undertakings. 
Special  demurrer  that  the  replication  set  forth  a  Vv^it  upon 
another  and  different  judgment  than  the  judgment  stated 
and  set  forth  in  the  breach.  Joinder. 

Per  Cur. — The  plaintiff  must  have  judgment.  Such  a 
writ  of  Fi.  Fa.  may  have  issued,  though  irregularly,  and 
the  sheriff  cannot  take  advantage  of  the  variance.  A  de- 
parture, where  it  is  of  necessity,  shall  not  prejudice — Arch. 
PI.  249  ;  Co.  Lit.  304  a.  If  the  defendant  should  succeed, 
he  would  be  taking  advantage  of  an  irregularity  which 
the  sheriff  had  nothing  to  do  with ;  the  writ  may  in  fact 
have  issued  on  that  judgment,  although  an  erroneous  writ, 
but  it  required  no  judgment  to  sustain  it,  so  far  as  the 
sheriff  is  concerned  ;  therefore,  a  v/rit  really  issued  upon 
that  judgment  must  be  sufficient  for  the  purposes  of  this 
action,  although  the  variance  properly  pointed  out  and 
objected  to  might  be  fatal,-  Here  the  allegations  are  consist- 
ent with  the  fact,  both  as  regards  the  judgment  and  execu- 
tion, and  the  case  therefore  does  not  seem  to  come  within 
the  reason  of  the  decision  in  Edwards  v.  Lucas  et  al. 
(5  B.  &  C.  339.) 

Judgment  for  the  plaintiff. 
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Datis  v.  Hamilton. 

Where  in  an  action  against  a  sheriff's  surety  the  plaintiff  set  out  a  judgment 
and  execution  against  himself  in  a  former  suit,  and  that  the  sheriff  had 
levied  the  debt,  but  falsely  returned  nulla  bona,  by  means  of  which  return 
the  plaintiff  was  obliged  to  pay  the  debt  again  :  Held,  on  general  demur- 
rer that  the  declaration  was  bad  in  not  shewing  how  the  plaintiff  was 
compelled  to  pay  twice,  the  first  payment  having  discharged  the  debt. 

Demurrer. — Action  against  sheriff's  surety  on  his  cove- 
nant, under  the  3  Wm.  IV.  ch.  9.  Deciaration  setting  out 
the  covenant,  that  neither  the  sheriff  nor  his  deputy  should, 
within  the  period  of  four  years,  wilfully  misconduct  him- 
self in  his  office,  "  to  the  damage  of  any  person  being  a  party  , 
in  any  legal  proceedings,"  assigned  for  a  breach  that  one 
Hincks  brought  an  action  and  recovered  judgment  against  / 
the  plaintiff,  upon  which  he  sued  out  a  suit  of  Fi.  Fa. 
against  his  goods ;  that  the  sheriff  levied  and  made  the 
money,  but  falsely  returned  that  the  plaintiff  had  no  goods. 
By  means  of  which  premises  the  plaintiff  was  and  is  greatly 
injured,  and  deprived  of  the  monies  so  levied,  and  had 
been  forced  and  obliged  to  pay  the  same  again  to  the  said 
Hincks.  To  this  there  was  a  general  demurrer  and  join- 
der in  demurrer,  and  the  court  now  gave  judgment. 

Robinson,  C.  J.— Taking  this  covenant  in  connection 
with  the  statute  which  authorizes  it,  1  am  of  opinion  that 
there  is  not  such  a  cause  of  action  stated  in  the  declaration, 
as  entitles  the  plaintiff  to  recover.  The  injury  against 
which  the  sureties  in  this  covenant  engage  to  indemnify 
parties  is  not  an  imaginary,  a  supposed,  a  merely  possible 
injury,  but  one  producing  a  real  damage  to  the  party,  such 
as  can  be  regarded  as  fairly  and  legally  consequent  upon 
the  sheriff's  misconduct.  .  Now  here,  taking  the  plaintiff's 
facts  as  he  states  them,  the  moment  the  sheriff  seized  his 
goods  upon  the  execution,  and  to  the  full  value  of  the  debt 
which  he  was  directed  to  levy,  it  followed  as  a  legal  conse- 
quence that  he,  the  debtor,  was  discharged;  the  sheriff's 
misconduct  with  regard  to  the  levy  could  never  entitle  or 
enable  him  or  any  succeeding  sheriff  to  make  another  levy 
for  tlie  debt.  It  was  as  if  paid,  for  all  that  appears  upon 
this  record.    It  is  true  that  it  might  be  a  vexation  and 
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annoyance,  to  be  left  apparently  liable  to  further  proceed- 
ings by  reason  of  the  false  return ;  and  it  is  true  also  that  a 
real  damage  might  possibly  result  from  it ;  but  to  make  this 
defendant  liable  as  a  surety  it  is  necessary,  I  think,  to  shew 
that  a  real  damage  did  actually  result,  and  to  aver  in  what 
manner  it  accrued.  In  the  breach  it  is  stated  that  the 
plaintiff  was  forced  and  obliged  to  pay  the  debt  a  second 
time,  but  it  is  not  alleged  how  he  was  obliged  to  pay ;  the 
law  would  not  oblige  him  ;  he  was  legally  discharged,  and 
if  he  omitted  to  defend  himself  and  submitted  voluntarily  to 
an  illegal  demand,  it  was  his  own  folly.  If  further  process 
had  issued  against  his  person  or  property,  the  expense  of 
defending  himself  against  such  process  would  have  been 
some  damage ;  and  if  under  compulsion  of  such  execution, 
he  had  paid  the  debt  a  second  time,  there  might  have 
seemed  some  color  for  seeking  indemnity  against  this 
defendant,  although  I  do  not  say  that  he  could  certainly 
have  claimed  it,  because  the  law  Vvrould  have  protected 
him  against  the  necessity  of  paying.  But  he  does  not 
allege  that  any  second  process  issued ;  and  though  he  says 
that  he  was  forced  to  pay  the  debt  again,  we  are  bound,  in 
my  opinion,  to  consider  that  he  could  not  legally  be  obliged 
to  do  so,  that  he  does  not  even  aver  that  he  was  compelled 
by  color  of  law,  and  that  yielding  to  a  demand  made  with- 
out law  or  color  of  law — Vicars  v.  Wilcocks  (8  East.,  2) — 
cannot  give  him  a  claim  to  indemnity  from  the  defendant. 

Macaulay,  J. — In  this  declaration,  after  stating  the  pro- 
ceedings and  the  false  return  to  the  writ  of  execution 
against  his  goods,  the  plaintiff  asserts  that  by  means  of  the 
premises  he  had  been  and  was  deprived  of  the  monies  so 
levied,  and  had  been  forced  and  obliged  to  pay  the  same 
again  to  his  judgment  creditor.  It  does  not  state  how  he 
was  so  obliged,  whether  by  legal  process  or  threat  thereof, 
and  such  omission  might  be  a  good  ground  of  special  de- 
murrer, as  wanting  in  certainty;  but,  on  this  general  demur- 
rer, it  stands  admitted  that  he  was  so  forced  and  obliged, 
as  alleged  in  substantive  terms;  and  although  my  learned 
brothers  take  a  different  view,  I  cannot  say  that  it  does  not, 
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as  it  appears  to  us  in  this  demurrer,  constitute  a  sufficient 
breach  to  support  the  action.  My  own  impression  is  that 
it  does. 

McLean,  J.,  concurred  with  the  Chief  Justice. 


Summers  v.  Hamilton. 

In  covenant  against  a  sheriff's  surety,  if  the  plaintiff  omit  to  allege  that  the 
receipt  by  the  sheriff  was  after  the  covenant  by  the  surety,  the  declara- 
tion will  be  bad  on  general  demurrer. 

Demurrer. — Action  against  the  sheriff's  surety,  on  his 
covenant,  under  3  Wm.  IV.  ch.  9 ;  and  the  plaintiff  assigned 
as  a  breach  that  the  sheriff  was  indebted  to  him,  on  1st  May, 
1838,  in  the  sum  of  £200,  for  so  much  money  by  him,  as 
such  sheriff,  before  that  tirne  had  and  received  to  and  for  the 
use  of  the  plaintiff,  and  that  the  sheriff  did  not  pay  &c. 
General  demurrer  and  joinder. 

Per  Cur. — We  are  of  opinion  that  judgment  should 
be  for  the  demurrer,  because  it  is  not  averred  that  the  money 
was  received  by  the  sheriff  after  the  date  of  the  covenant : 
the  undertaking  is  such  as  to  make  that  statement  indis- 
pensable, as  the  defendant  only  covenanted  that  the  sheriff 
should  well  and  truly  pay  over  to  the  person  or  persons 
entitled  to  the  same  all  such  monies  as  he  should  receive  by 
virtue  of  his  office  of  sheriff  from  the  date  thereof  to  the 
expiration  of  four  years  from  thence  next  ensuing.  For  all 
that  appears  on  this  declaration,  the  money  may  have  been 
paid  to  the  late  sheriff  before  the  covenant  was  entered 
into. 

Judgment  for  defendant. 


Billings  et  al.  v.  Hamilton, 

In  case,  a  sheriff,  for  selling  goods  upon  the  plaintiffs'  Fi.  Fa.  under  their 
value,  the  judgment  in  the  original  action  must  be  set  out.  Qucdre,  also, 
whether  the  sheriff  must  not  first  be  ruled  to  return  the  writ,  and  the 
action  brought  on  the  return. 

Demurrer. — The  plaintiffs  declared  in  case  against  the 
defendant,  as  sheriff  of  the  London  District,  setting  out 
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in  several  counts,  that  they  issued  a  writ  of  Fieri  Facias 
to  the  defendant  against  the  goods  and  chattels  of  Rapelje 
and  others ;  that  by  virtue  of  the  writ  the  defendant  seized 
divers  goods  of  the  said  Rapelje  and  others ;  but  that  he 
fraudulently,  negligently  and  deceitfully  sold  them  for  a 
much  less  sum  than  their  value,  or  than  he  might  have 
obtained  for  them.  General  demurrer  and  joinder  in 
demurrer. 

Per  Cur. — We  are  of  opinion  that  the  defendant  is 
entitled  to  judgment.  It  may  be  questionable  whether  the 
plaintiffs  could  recover  upon  such  a  case  as  they  have  stated. 
They  ought  first  to  have  ruled  the  sheriff  to  have  returned 
the  writ,  and  if  a  false  return  were  made,  they  could  then 
have  taken  their  certain  specific  remedy, — Moreland  v. 
Leigh  et  al.  (1  Stark.  N.  P.  C.  388) ;  but  at  all  events  their 
declaration  is  clearly  bad  ;  their  right  of  action  is  grounded, 
not  merely  on  the  execution,  but  upon  the  judgment 
obtained  by  them,  and  it  was  necessary  for  them  therefore 
to  have  set  out  the  judgment  as  the  foundation  of  their  claim. 
—Edwards  v.  Lucas  et  al.  (5  B.  &  C.  339.) 

Judgment  for  defendant. 


Watson  et  al.  v.  Hamilton. 

Where  in  an  action  for  a  false  return  of  mdla  bona,  the  plaintiffs  alleged  as 
a  breach  that  the  sheriff  had  levied  and  made  the  money,  and  the  defend- 
ant pleaded  that  he  levied  and  made  a  part  and  no  more,  which  he  paid 
over:  Held,  on  special  demurrer,  a  sufficient  answer  to  the  plaintiffs' 
declaration,  and  that  the  defendant  was  not  obliged  to  state  that  there  were 
no  more  goods  or  chattels  whereby  he  could  make  the  residue. 

Demurrer. — Action  against  a  sheriff's  surety  on  his  cove- 
nant. The  plaintiffs  assigned  as  a  breach,  that  they  recover- 
ed a  judgment  and  issued  execution  against  one  Clarke;  that 
the  sheiifF  levied  and  made  the  money  endorsed  thereon, 
but  falsely  returned  that  he  had  made  £282,  part  thereof 
only,  and  that  Clarke  had  no  more  goods  &c.,  and  the 
defendant  pleaded  that  the  sheriff  made  and  levied  the  sum 
of  £282  and  no  more,  which  was  paid  to  the  plaintiffs 
before  action  brought;  to  which  the  plaintiffs  demurred 
specially,  shewing  for  caase  that  the  defendant  had  not 
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averred  that  Clarke  bad  no  goods  whereof  the  sheriff  could 
have  made  the  residue  of  the  money,  nor  that  the  plaintiffs 
accepted  the  sum  of  £282,  and  that  the  plea  was  double  in 
stating  that  the  sheriff  only  made  £282,  and  also  that  he  had 
paid  it  to  the  plaintiffs.    Joinder  in  demurrer. 

Robinson,  C.J. — The  breach,  I  think,  is  single,  complain- 
ing only  of  the  not  paying  over  the  money  levied,  and  that 
is  all  the  plea  need  answer.  No  breach  is  in  question  as  to 
not  levying  more  than  the  £282,  or  falsely  returning  nulla 
bona  ;  it  is  not  averred  that  Clarke  had  goods  beyond  that 
value,  which  would  be  necessary  to  make  out  such  a  breach  ; 
and  unless  he  had  goods,  these  plaintiffs  could  not  be 
damaged  by  that  return,  and  so  would  have  no  action  on 
the  covenant,  which  gives  an  action  only  where  damages 
are  sustained.  The  plaintiffs  say  that  the  sheriff  levied  the 
whole  amount  and  paid  nothing  over ;  the  defendant  says 
that  he  levied  £282  and  no  more,  which  he  paid,  and  it  is 
a  good  answer.  There  is  nothing,  I  think,  in  the  causes 
of  demurrer. 

Macaulay,  J. — The  plaintiffs  have  not  averred  that  goods 
of  less  value  than  the  debt  were  seized,  or  that  there  were 
other  goods  which  raight  and  ought  to  have  been  seized. 
The  defendant  therefore  is  only  called  upon  to  answer  for 
the  goods  actually  seized ;  this  he  has  done:  and  it  appears 
tome  that  the  demurrer  should  be  over-ruled  and  judgment 
be  for  the  defendant. 

McLean,  J.,  concurred. 

Judgment  for  defendant. 


Hexon  v.  Hamilton. 

Where  a  plaintiff  declared,  that  on  a  Fi.  Fa.  issued  against  his  goods  a 
sheriff  levied  and  made  the  debt,  but  falsely  returned  nulla  bona,  by  reason 
of  which  a  Ca.  Sa.vi&s  issued  against  the  plaintiff,  and  he  was  arrested  and 
again  compelled  to  pay  the  money :  Held,  that  a  sufiScient  damage  was 
shewn  to  make  the  sheriff's  sureties  liable  as  for  the  wilful  miscon- 
duct of  the  sheriff. 

Action  against  a  sheriff's  surety  on  his  covenant. 
The  plaintiff  assigned   as   a   breach,   that  Ridout  and 
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Others  recovered  a  judgment  against  him,  and  issued  an 
execution  to  the  sheriff  against  his  goods ;  that  the  sheriff 
seized  the  plaintiff's  goods,  and  levied  the  value  of  the 
debt,  but  falsely  returned  nulla  bona ;  that  upon  that  return 
Ridout  and  others  issued  a  capias  ad  satisfaciendum  against 
him,  upon  which  the  sheriff  arrested  him,  and  he  was  again 
compelled  to  pay  the  whole  debt,  and  the  sheriff  kept  the 
goods  and  the  money  arising  from  the  sale  of  part  of  them, 
whereby  the  plaintiff  was  injured.  To  this  the  defendant 
pleaded  a  plea,  to  which  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer ;  but,  on  argument  this  term, 
abandoned  his  plea,  and  rested  upon  defects  in  the 
plaintiff's  declaration. 

Per  Cur. — In  this  case  the  defendant  objects  that  the 
plaintiff's  declaration  is  defective  in  substance,  because  it 
contains  a  vague  and  multifarious  statement  of  breaches  of 
the  covenant  declared  on,  not  shewing  clearly  what  par- . 
ticular  misconduct  of  the  sheriff  he  intends  to  assign  as  the 
breach.  It  is  very  true  that  the  declaration  is  by  no  means 
well  framed,  but  it  is  not  specially  demurred  to,  and  we 
cannot  therefore  notice  objections  of  duplicity,  or  other 
matters  of  form.  It  is  plain,  we  think,  that  it  does  contain 
upon  the  face  of  it  a  substantial  statement  of  a  cause  of 
action,  though  inartificially  set  forth ;  namely,  that  after 
selling  this  plaintiff's  goods  on  Fieri  Facias  against  him 
the  sheriff  withheld  the  money,  and  falsely  returned  nulla 
bonaj  by  reason  of  which  a  writ  of  capias  ad  satisfaciendum 
issued  against  this  plaintiff  for  making  the  same  money, 
under  which  he  was  imprisoned.  We  cannot  say  that  this 
is  not  misconduct  by  which  a  party  in  a  legal  proceeding  has 
received  damage  ;  and,  admitting  it  to  be  such,  the  plaintiff 
has  a  right  to  sue  upon  the  covenant — 6  A.  &  E.  459,  652 ; 
IN.  &M.202. 

Jmdgment  for  plaintiff. 
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Doe  Macdonald  v.  Cleveland. 

Alien — Conveyance  of— Defence  of  alienage. 
The  conveyance  of  an  alien  is  good,  except  as  against  the  Crown ;  and  where  a 
subject  has  conveyed  to  an  alien,  he  cannot  afterwards,  on  ejectment  by  the 
grantee  of  the  alien,  set  np  the  alienage  as  a  defence  for  his  own  benefit ; 
nor  will  such  a  defence  avail  him  in  an  action  by  the  alien  himself ;  and 
when  the  defence  of  alienage  is  made  it  must  be  clearly  shewn  that  the 
party  is  in  fact  an  alien,  by  proof  of  his  place  of  birth. 

Ejectment. — At  the  trial  the  plaintiff  made  title  as  the 
bargainee  of  Luther  Dyer,  by  deed  of  April  1839,  shewing  a 
conveyance  to  Dyer  from  the  defendant,  of  November  1837, 
and  the  defendant  defended,  on  the  ground  that  Dyer  was  an 
alien,  and  was  therefore  incapable  of  conveying  to  the 
lessor  of  the  plaintiff.  In  support  of  his  defence,  the  defend- 
ant proved  that  Dyer  came  to  this  Province  in  1826  or 
1827  ;  that  he  resided  here  several  years,  and  that  he  had 
lately  returned  to  the  United  States,  leaving  his  family  still 
resident  here;  that  he  had  stated  while- in  this  Province 
that  he  was  born  in  the  United  States,  and  claimed  to  be 
an  American  citizen ;  but  it  was  not  shewn  that  he  made 
these  statements  after  Cleveland  had  conveyed  to  him. 
His  family  were  also  proved  to  be  residents  in  the  United 
States.  The  case  was  left  to  the  jury,  with  a  direction  that 
the  proof  of  alienage  did  not  seem  satisfactory,  and  they 
were  to  judge  of  it ;  and  they  having  found  for  the  plaintiff, 
the  defendant  last  Trinity  Term  moved  for  a  new  trial,  on  the 
ground  that  sufficient  evidence  as  to  alienage  had  been  given  ; 
and  the  case  having  been  argued  in  Michaelmas  Term,  the 
court  now  gave  judgment. 

Robinson,  C.  J. — I  am  of  opinion  that  the  verdict  should 
stand.  The  case  is  clearly  with  the  plaintiff  on  several 
grounds.  The  objection  that  Dyer  is  an  alien  by  birth,  and 
therefore  incapable  of  holding  and  conveying  real  estate, 
does  not  lie  in  the  mouth  of  the  defendant  under  these 
circumstances.  A  series  of  decisions  has  established  that 
in  a  contest  between  other  parties,  a  witness  may  be 
received  to  give  evidence  tending  to  invalidate  a  deed  or 
other  security  given  by  himself.  It  had  before  been  held 
otherwise;  and  it  is  not  very  easy,  I  think,  for  most  minds 
to  reconcile  themselves  to  the  apparent  want  of  morality  in 
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the  later  doctrine.  It  rests  however  on  this  clear  and  in- 
telligible principle,  that  persons  whose  interests  are  the 
subject  of  litigation  have  a  right  to  call  for  the  evidence 
of  such  facts  as  affect  those  interests ;  and  that  when  a 
witness  is  produced,  he  must  not  only  be  received,  but  may- 
be compelled  to  declare  whatever  he  knows  that  may  be 
relevant  to  the  point  in  issue,  except  that  he  shall  not  be 
compelled  to  criminate  himself,  or  to  violate  any  confidence 
which  the  law  recognizes  and  sanctions,  and  except  also 
when  he  is  in  any  manner  a  party  to  the  suit,  or  has  an 
interest  in  the  event.  But  this  doctrine  which  has  been 
established  with  respect  to  witnesses  does  not  at  all 
interfere  with  other  acknowledged  principles,  which  apply 
to  the  case  before  us,  and  which,  I  think,  we  shall  never 
see  relaxed.  One  of  these  is,  that  a  man  shall  not  take 
advantage  of  his  own  wrong,  "eo:  dolo  malo  non  oritur 
actio;'''  another  is,  that  a  man  shall  not  be  supposed  to  seek 
gain  to  himself  by  impeaching  the  validity  of  his  own 
contracts,  solemnly  and  deliberately  entered  into,  unless  he 
can  shew  fraud  or  mistake.  There  are  indeed  cases  where 
persons  may  resist  measures  taken  to  compel  a  compliance 
with  their  own  contracts,  where  such  contracts  have  been 
entered  into  in  violation  of  some  positive  law,  or  of  prin- 
ciples of  public  policy  ;  and  when  they  resist  successfully, 
it  may  be  said  truly  that  they  are  taking  advantage  of  their 
own  wrong.  Such  are  those  cases  in  which  defendants 
are  allowed  to  defeat  their  own  securities  given  upon  a 
usurious  transaction,  or  in  opposition  to  the  common  law, 
and  in  other  instances  of  that  kind  ;  but  there  the  contract 
has  not  been  fulfilled  ;  on  the  contrary,  the  law  is  appealed 
to  for  confirming  it ;  and  if  a  plaintiff*  could  obtain  the  aid 
of  the  law  in  compelling  a  compliance,  then  the  courts  of 
justice  would  be  employed  in  rendering  those  acts  effectual 
which  the  legislature  prohibits  and  declares  shall  be  void. 
It  is  true  the  defendant  in  such  cases  gains  a  dishonest 
advantage,  but  that  is  inevitable  from  the  circumstances. 
The  distinction  between  these  and  the  attempt  made  by 
this  defendant  is  very  manifest.  Here  Cleveland  sold  and 
conveyed  an  estate  in  fee  simple  to  Dyer,  for  which  he 
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acknowledges  himself  under  his  seal  to  have  been  paid  in 
full,  and  has  either  been  allowed  as  a  matter  of  indulgence 
to  remain  in  possession  for  a  time,  after  parting  with  his 
estate,  or  has  occupied  as  tenant  to  Dyer  or  Macdonald,  or 
has  without  right  intruded  himself  into  the  possession  ; 
and  when  Macdonald,  to  whom  Dyer  has  sold  the  estate, 
desires  to  obtain  possession  of  it,  this  defendant  meets  him 
with  the  objection  that  Dyer  was  born  an  alien,  that  he 
could  not  hold  the  estate  which  he  bought  from  the  defend- 
ant himself,  and  could  not  therefore  make  a  title  to  another, 
and  that  in  consequence  he  this  defendant  having  received 
the  full  value  of  the  estate  from  Dyer,  can  also  retain 
possession  of  the  property.  If  Dyer  had  gone  into  posses- 
sion under  his  deed,  the  defendant  could  never  have  brought 
an  ejectment  against  him.  It  is  needless  to  cite  authority  for 
a  point  so  plain.  Ever  since  the  case  of  Goodtitle  v.  Bailey 
(Cowp.  597)  it  has  been  a  well  understood  principle  that  a 
man  shall  not  maintain  an  ejectment  in  opposition  to  his 
own  covenant  for  quiet  enjoyment.  *'  If  a  man,"  Lord 
Mansfield  says,  "has  made  a  solemn  deed  covenanting 
that  another  shall  enjoy  the  premises,  and  likewise  for 
further  assurance,  it  shall  never  lie  in  his  mouth  to  dispute 
the  title  of  the  party  to  whom  he  has  so  undertaken."  "  No 
man  shall  be  allowed  to  dispute  his  own  solemn  deed." 
In  this  case  Cleveland  has  in  his  deed  to  Dyer  solemnly 
entered  into  such  covenants,  and  he  can  as  little  set  up  such 
a  defence  as  he  has  attempted,  to  withhold  the  property  from 
his  grantee,  as  he  could  found  an  action  upon  the  same 
pretence  to  dispossess  him  and  recover  it  back.  It  would 
shock  the  feelings  of  any  man  of  common  honesty  to  see 
such  an  attempt  succeed.  Nor  can  he  pursue  such  a  course 
in  regard  to  Dyer's  assignee ;  he  has  conveyed  to  Dyer  and 
his  assigns,  and  his  covenants  are  with  Dyer  and  his 
assigns,  and  he  is  estopped  therefore  from  saying  that  Dyer 
or  his  assigns  could  not  hold  tha  estate.  Another  objection  > 
to  an  interference  with  this  verdict  is,  that  if  the  defence 
of  alienage  could  be  urged  here,  no  sufficient  proof  was 
given  to  justify  the  jury  in  finding  the  fact.  If  this  defendant 
could  be  admitted  to  prove  Dyer's  incapacity  to  hold  and 
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convey  an  estate  which  he  himself  conveyed  to  him  in  fee, 
his  evidence  should  at  least  have  been  conclusive  upon 
the  point.  Dyer's  declarations  and  admissions  in  casual 
conversations  were  not  sufficient  to  establish  it ;  nor  were 
they  admissible  at  all,  as  they  were  not  on  oath.  Cleveland 
should  have  been  prepared  with  conclusive  evidence,  if  his 
objection  could  have  availed  him,  which  I  cannot  admit. 
Pedigree  may  indeed  be  proved  by  reputation,  and  so  may 
the  time  of  a  person's  birth,  in  general,  for  reasons  which  the 
books  on  evidence  satisfactorily  explain  ;  but  when  the 
place  of  a  person's  birth  is  in  question,  the  same  evidence 
is  required  of  that  fact  as  is  necessary  to  establish  in 
general  the  existence  of  other  facts  ;  8  East,  639  is  express 
upon  that  point.  Lord  Ellenhorough  says,  that  the  place  of 
a  person's  birth  is  not  to  be  proved  by  hearsay,  but  must  be 
proved  like  other  facts  by  the  evidence  of  witnesses  on 
oath.  This  case  does  not  fall  within  any  of  the  reasons 
upon  which  the  mere  declarations  of  third  parties  are 
received  as  evidence — 1  A.  &  E.  744,  3  Camp.  153,  5  T  R. 
123;  and  until  it  can  be  shewn  to  be  one  of  that  class  of 
cases,  it  matters  not  when  Dyer  made  any  such  declaration, 
whether  before  he  parted  with  the  estate  or  after,  or  whether 
for  or  against  his  own  interest;  besides,  he  is  alive  and 
might  be  examined  on  oath,  if  his  evidence  could  for  such 
a  purpose  be  received.  There  was  a  misapplication  in 
the  argument,  I  think,  of  the  supposed  rule  of  evidence 
that  wherever  the  civil  character  of  a  person  as  a  subject 
is  in  question,  the  proof  of  birth  within  the  dominions  of 
the  Crown  is  thrown  upon  him.  Where  the  king  chooses  to 
assert  his  right  to  the  property  of  an  alien  upon  a  commission 
of  inquiry,  it  has  been  very  solemnly  determined  that  he  may 
call  upon  the  person  charged  with  being  an  alien  to  discover 
the  place  of  his  birth. — Case  of  The  Attorney  General  v.  Du- 
plessis  et  al.  (Parker's  Reports,  144.)  But  it  can  hardly  be 
contended  that  a  stranger  can  call  upon  another  to  prove 
the  place  of  birth  of  a  third  party  under  circumstances  like 
these  ;  that  would  be  throwing  the  onus  probandi  not 
merely  upon  the  alleged  alien,  but  all  who  at  any  distance 
of  time  have  had  transactions  with  him.    If  the  Crown  is 
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prepared  to  shew  Dyer  to  be  an  alien,  the  Queen  can  assert 
her  right  at  any  time,  and  the  person  deriving  title  through 
him  must  in  that  case  submit  to  the  loss  of  his  estate, 
whether  it  be  a  hardship  or  not ;  but  surety  the  present  holder 
of  the  estate  has  a  right  to  say,  before  he  is  deprived  of  it  on 
account  of  Dyer's  alien  birth,  '  prove  by  precise  evidence  the 
fact  of  his  foreign  birth.'     Nobody  is  injured  by  the  fact  not 
being  allowed  to  be  established   upon  any  other  than 
convincing  evidence.    It  is  a  disability  that  is  insisted  on,  ^ 
and  it  should  be  shewn,  and  not  taken  upon  loose  conjecture. 
Probable  evidence  of  pedigree  and  lime  of  birth  is,  in  many 
cases,  received  to  vest  a  right  somewhere,  and  when  no  better 
claimant  appears  ;  but  in  a  case  like  this  there  is  no  occasion 
for  facilitating  proof  by  admitting  vague  conjectures  and 
probabilities ;  natural  justice  is  against  it,  and  the  fact 
should  be  clearly  made  out.   Besides,  the  jury,  on  the  fact  of 
alienage  being  submitted  to  them,  have  found  against  it, 
and  it  would  be  anything  but  a  sound  exercise  of  our 
discretion  in  granting  new  trials  to  extend  the  indulgence 
to  this  defendant,  in  order  to  assist  him  in  making  out  as  un- 
conscientious a  defence,  I  think,  as  could  well  be  advanced. 
But  there  is  a  sufficient  reason  why  the  plaintiff's  recovery 
should  not  be  defeated,  even  if  Dyer's  alien  birth  had  been 
made  out ;  for  I  take  the  law  to  be  that  an  alien  in  league 
may  take  an  estate  in  fee  and  hold  it  for  the  Crown — in 
other  words,  subject  to  be  divested  upon  office  found ;  and 
that  before  office  found  he  may  alien  to  another,  whose 
estate  can  be  only  defeated  in  like  manner  as  his  own 
could  have  been.    I  consider  that  an  alien  can  make  a 
conveyance  of  real  estate,  which  will  be  good  against 
himself  and  against  strangers,  subject  only  to  be  questioned 
by  the  Crown.    There  is,  in  my  opinion,  abundant  authority 
for  this,  both  ancient  and  modern,  and  there  is  nothing  that  I 
have  seen,  certainly  no  adjudged  case,  to  contradict  it; 
and    although   in    Lord   Coke  and   other   text  writers 
passages  may  be   found  which  are  in  some  parts  so 
expressed  as  apparently  to  disaffirm  the  power  of  the  alien 
to  make  a  conveyance  of  land  which  will  enable  his  alienee 
to  hold  over  against  him,  or  against  strangers,  yet  in  all  I 
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have  seen  and  can  find  on  the  subject,  the  meaning  is  clear, 
when  the  expression  is  carefully  considered,  that  he  cannot 
grant  effectually — not  so  as  lo  assure  an  indefeasible  title  ; 
not  that  his  grant  will  have  no  effect,  even  while  un- 
questioned by  the  crown. — See  Sheppard's  Touchstone,  56, 
205;  10  Mod.  124;  Leon.  82;  2  Atkyns.  397;  Bac. 
Abr.  Wills.  B.  page  436;  1  B.  &  P.  499  ;  2  Mer.  434;  2 
N.  &  M.  489  ;  Com.  Dig.  Alien,  Capacity. 

Macaulay,J. — When  I  first  commenced  the  investigation 
of  thi/ case,  1  perceived  that  it  was  by  no  means  clear  that 
an  alien  could  not  convey  real  estate,  and  I  hesitated  a 
great  deal  in  adopting  the  opinion  that  he  could.  Upon 
examination  of  the  books,  however,  it  appeared  to  me 
that  alienage,  if  proved,  would  be  a  good  defence  in  an 
ejectment,  instituted  by  an  alien,  or  one  claiming  title  under 
him.  I  was  not  aware  till  lately  that  a  difference  of 
opinion  would  exist  on  the  subject;  and  although  I  feel  the 
weight  of  the  argument  of  my  learned  brothers  against  the 
views  I  have  entertained,  3^et  I  am  not  prepared  to  yield  my 
former  impressions  and  agree  with  them;  indeed,  the 
inclination  of  my  mind  is  quite  the  other  way.  In  this  case 
it  is  to  be  noticed  that  the  paramount  question  does  not 
arise  under  a  common  law  conveyance  of  record,  or 
accompanied  with  livery  of  seisin;  but  a  deed  of  bargain 
and  sale  under  the  Statute  of  Uses,  by  one,  who  for  the 
purposes  of  this  point  must  be  considered  an  alien  out  of 
possession  and  never  having  had  actual  possession,  to 
another  who  did  not  receive  possession  otherwise  than 
constructively  under  the  fictitious  operation  of  the  statute, 
and  v/ho  has  brought  this  action  to  obtain  it  actually.  It 
is  said  that  in  ejectment  the  only  questions  are,  whether 
the  lessor  of  the  plaintiff  shew  title  to  the  possession  and  is 
capable  of  demising,  and  if  so,  that,  a  right  of  entry  and 
possession  existing  with  a  capacity  to  demise  and  sue, 
he  is  entitled  to  recover,  and  that  the  lessor  of  the  plaintiff 
here  is  in  such  a  situation.  Strong  cases  have  been  cited 
in  favor  of  the  above  proposition,  but  other  authorities 
conflict  with  them.    In  the  first  place,  could  the  alien  Dyer, 
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if  himself  the  lessor  of  the  plaintiff,  demise,  or  at  all  events 
maintain  ejectment  on  the  title  he    acquired  from  the 
defendant,  and  if  not,  then  could  he  accomplish  indirectly, 
what  he  could  not  directly  achieve,  by  substituting  a  trustee 
in  his  stead?    For  if  by  conveying  absolutely  to  a  subject, 
that  subject  could  recover  under  a  title  derived  from  him, 
so  could  such  subject,  though  only  a  trustee  for  the  alien, 
if  he  had  a  bare  legal  title  to  the  estate.    But  I  understand 
my  brothers'  opinion  to  go  to  the  unqualified  length  that  an 
alien  may  maintain  an  ejectment  and  recover  in  a  title  to 
real  estate  in  fee  simple,  and  that  aliens  may  convey  in  fee 
to  each  other,  if  they  may  not  also  devise,  until  office  found. 
I  mention  estates  in  /ee,  to  disembarrass  the  case  from  a 
question  that  might  arise,  if  an  alien  trader,  lessee  of  such 
a  term  as,  for  the  encouragement  of  trade,  &c.,  an  alien 
may  take  in  England,  were  the  lessor  in  ejectment,  seek- 
ing to  recover  possession  under  such  a  demise,  either  from 
his  lessor,  or  from  any  one  who  might  have  ousted  him  of 
his  term.  The  two  main  antagonistic  principles  I  take  to  be, 
that  on  the  one  side,  until  office  found,  the  estate  is  in  the 
alien  and  disposable  of  by  him  ad  libitum,  so  that  as 
between  subject  and  subject,  or  alien  and  subject,  or  alien 
and  alien,  alienage  cannot  be  objected  ;  on  the  other,  that 
an  alien,  though  he  may  take,  can  hold  only  for  the  benefit  of 
the  Crown,  and  that  he  cannot  himself  maintain  an  action, 
real  or  mixed,  for  real  estate  acquired  by  him,  nor  impart 
the  right  to  do  so  to  another  by  a  conveyance  unaccom- 
panied with  actual  possession,  through  the  medium  of  an 
ejectment,  or  by  devise.    1  find  it  laid  down  in  various 
books  of    authority— Co.  Lit.  129,  6;  Dyer  2  C.  PI.  8, 
6  H.  Vni.  ;  Popham  36 ;  Roscoe  on  Real  Actions,  6,  197; 
— that      alien  born  "   is    a   good  plea    to    an  action 
real  or   mixed,  of    which   latter   nature   is    an  eject- 
ment ;  that  it  is   a  plea  in  abatement  where  the  disa- 
bility is    only   temporary  or   the  right    suspended,  as 
"  alien  enemy"  to  some  personal  actions  may  be ;  but  in  bar, 
where  the  disability  is  permanent  and  equally  applicable  to 
the  aliens,  whether  friend  or  enemy  at  the  time.    Hence  I 
infer  that  alienage  is  pleadable  in  bar,  or  may  be  shewn 
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under  the  general  issue  in  ejectment,  and  thai  if  the 
alien  be  a  trader,  he  may  either  reply  that  matter  to  the 
plea,  or  give  it  in  evidence  at  the  trial.  If  an  alien  could 
not  himself  maintain  an  ejectment,  it  would  follow  that  he 
could  not  demise  for  the  purposes  of  such  a  suit,  at  all  events 
that  he  could  not  convey  an  estate  in  fee  for  such  purpose, 
unless  by  some  mode  of  conveyance  operating  by  estoppel 
or  of  record,  or  upon  the  estate  itself,  as  livery  of  seisin. 
It  is  further  laid  down  on  broader  principles,  that  an  alien 
can  only  hold  lands  for  the  benefit  of  the  Crown,  and  that 
although  he  has  capacity  to  take,  he  has  no  capacity  to 
convey  or  devise,  and  that  the  aid  of  courts  of  law  or  equity 
cannot  be  afforded  to  give  effect  to  any  such  title.  It  has 
been  decided  that  the  estate  acquired  by  an  alien  belongs 
to  the  sovereign,  not  on  the  ground  of  forfeiture,  but  on 
principles  of  public  policy,  which  deny  to  an  alien  the 
ability  to  hold  real  estate  ;  it  is  not  regarded  as  a  penalty, 
as  a  discovery  may  be  exacted  in  equity ;  it  results  from 
incapacity  to  hold,  or  (on  the  same  principle  it  is  said)  to 
transfer.  Where  an  alien  trader  lessee  dies  or  leaves  the 
kingdom,  the  residue  of  his  term,  it  is  said,  belongs  to  the 
crown  ;  and  where  an  alien  seised  in  fee  dies,  the  freehold 
not  to  be  in  abeyance,  is  in  the  Crown  without  office,  at  least 
if  the  possession  be  left  vacant.  If  he  could  convey  inter 
vivos^  the  vesting  at  his  death  might  easily  be  prevented  by 
an  assignment ;  and  though  a  devise  might  not  operate,  as 
conflicting  with  the  concurrent  rights  of  the  Crown  accruing 
in  possession  at  the  instant  of  his  death,  still  a  deed  inter 
vivos  would  accomplish  the  same  end,  and  might  easily  be 
sustainable  for  a  devise,  so  as  to  prevent  the  estate  being 
absolutely  in  the  Crown  without  office,  though  the  alien 
owner  died  intestate ;  and  if  a  conveyance  inter  vivos  would 
be  a  good  subsisting  title  until  office  found,  one  does  not 
readily  see  why  there  may  not  be  a  descent  cast  or  a  devise, 
if  the  possession  be  not 'vacant  but  immediately  follows 
the  death  of  the  ancestor  or  testator;  and  the  right  and 
power  of  conveying  being  once  conceded,  aliens  would 
enjoy  all  the  advantages  of  subjects  until  office  found. 
Now  all  this  seems  contrary  to  the  spirit  of  what  is  laid 
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down  on  the  subject  of  the  disabilities  of  aliens.  Some 
cases  certainly  admit  that  their  disabilites  are  not  without 
exceptions ;  as  forexample,  an  alien  may  extend  lands  under 
the  statute  Merchant,  and  if  ousted  may  maintain  an  assize, 
or,  by  parity,  an  ejectment  to  recover  possession;  this  ex- 
ception is  said  to  be  in  favor  of  commerce,  and  would  only 
shew,  what  other  authorities  favor  also,  that  where  an  alien 
can  acquire  a  beneficial  interest  in  real  property,  the  law 
may  afford  him  aid  and  remedy  in  reaping  the  enjoyment. 
It  goes  no  further.  It  is  likewise  said  that  if  a  subject  and 
an  alien  purchase  jointly,  they  may  join  in  an  assize,  and  that 
on  the  alien's  death  the  survivor  shall  hold  till  office  found.  / 
Here  the  whole  arises  from  the  acknowledged  interest  of 
the  subject,  and  whenever  the  Crown  interposes,  the  joint 
tenancy  previously  subsisting  will  be  converted  into  a 
tenancy  in  common  ;  and  it  has  been  decided  that  in  a 
joint  assize  for  an  office,  the  writ — that  is,  the  whole  writ — 
shall  abate,  owing  to  the  incapacity  of  the  alien  to  be 
seised  of  the  office.  It  has  been  held  too,  that  an  alien  is  a 
good  tenant  to  the  prcecipe^  &c.,  which  it  is  reasonable  that 
he  should  be,  if  in  possession,  for  the  sake  of  the  demand- 
ant's remedy  ;  in  such  case  he  is  in  the  position  of  a  defend- 
ant, and  as  such  may  rightfully  hold  for  the  benefit  of  the 
Crown.  But  upon  strict  feudal  principles,  one  does  not 
readily  perceive  bow  an  alien,  if  known  to  be  such,  could 
be  sufTcred  to  do  homage,  or  be  clothed  with  that  investiture 
by  which  the  tenant  was  admitted  into  the  tenure  ;  nor, 
upon  similar  grounds,  how  he  could  effectually  acquire  the 
position  in  relation  to  the  estate  of  an  actual  disseisor, 
however  liable  to  be  treated  as  a  disseisor  at  election  for 
the  sake  of  the  remedy.  It  has  been  recently  decided  (2  N. 
&  M.  489)  that  an  attainted  felon  may  demise  and  main- 
tain ejectment,  and  stress  is  laid  upon  the  freehold  or  estate 
remaining  in  him  until  office  found  ;  but  it  is  to  be  observed, 
that  originally  the  party  had  capacity  to  take,  hold  and 
assign,  and  only  became  disabled  by  forfeiture,  and  that 
a  forfeiture  would  not  divest  or  -disturb  his  seisin  of 
a  previously  vested  estate,  without  oiice :  a  forfeiture 
which,  like  many  other  forfeitures,  might  be  waived  or  for- 
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borne  by  the  Crown.  The  case  is  unlike  an  alien's,  who 
can  only  originally  take  sub  modo  for  the  benefit  of  the 
Crown,  whose  incapacity  is  ab  initio  on  principles  of  public 
policy.  It  is  also  said  an  alien  may  bar  an  entail  by  fine 
or  recovery  ;  a  rule  sustained,  I  suppose,  on  the  doctrine  of 
estoppel  by  matter  of  record,  and  the  alienage,  not  being  set 
up  in  limine  not  being  afterwards  pleadable  :  as,  for 
instance,  when  a  Scire  Facias  to  waive  a  judgment  when 
wrong  could  not  be  pleaded,  as  it  might  have  been  pleaded 
originally.  Thus  far  I  have  contemplated  common  law 
conveyances  ;  but  the  deed  in  this  case  is  by  bargain  and 
sale,  by  an  alien  not  actually  possessed,  and  who  did  not, 
and  could  not,  give  actual  possession,  to  one  who  did  not 
receive  livery  of  seisin  or  a  concurrent  possession.  It  is 
said  an  alien  cannot  be  seised  to  a  use,  owing  I  suppose,  to 
the  inchoate  right  of  the  Crown,  whereby  the  constructive 
operation  in  law  of  the  deed  of  bargain  and  sale  would  be 
intercepted  or  prevented  ;  and  in  the  case  in  2  Mer.  431  it 
does  not  appear  by  what  mode  of  conveyance  the  estate 
of  the  alien  had  been  divested  and  imparted  to  his  assignee. 
It  is  also  said  that  equity  will  not  compel  the  execution  of 
trust  in  favor  of  an  alien,  and  it  is  to  be  observed  that 
statutes  enabling  aliens  to  take  mortgages  of  lands  in  the 
colonies  expressly  excludes  their  right  to  recover  posses- 
sion, and  our  own  provincial  acts  of  naturalization  imply 
that  alienage  was  and  is  a  valid  objection  to  the  recovery 
of  lands.  Another  important  consideration  is  the  right  to 
mesne  profits.  It  is  said  in  Calvin's,  case  (7  Co.  1)  that 
the  subject  shall  plead  that  the  plaintiff  is  an  alien-born  for 
the  benefit  of  the  King  :  that  he,  upon  office  found,  may 
seize,  and  that  the  tenant  may  yield  the  land  to  the  King, 
and  not  to  the  alien,  because  the  King  hath  the  best  right 
thereto ;  and  it  would  seem  that  in  the  case  of  an  action, 
contrary  to  that  of  a  forfeiture  by  attainder  for  felony,  the 
King  is  entitled  to  the  mense  profits  from  the  time 
the  alien  first  became  seised,  and  if  so,  the  tenant 
would  be  liable  to  the  alien  for  the  mesne  profits,  on 
the  estoppel  worked  by  the  recovery  in  ejectment,  from  the 
day  of  the  demise  stated  therein  ;  although  for  the  same 
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mesne  profits  he  was  already  accountable  to  the  Crown.  It  is 
clear  that  an  alien  is  understood  to  be  incapable  of  devising 
or  transmitting,  and  yet  if  he  may  convey  intei'  vivos  the 
argument  is  forcible,  if  not  as  strong,  that  he  may  devise, 
as  a  devise  is  the  act  of  the  party,  and  not  of  the  law,  and 
is  sufficient,  if  operative,  to  prevent  the  freehold  being  in 
abeyance  ;  upon  which  ground  it  is  that  the  crown,  on  the 
death  of  the  alien,  is  entitled  before  office.    If  the  common 
law  would  not  transmit  the  estate  to  the  alien's  heir,  doing 
nothing  in  vain,  why  should  the  Statute  of  Uses  transfer  the 
possession  to  the  use,  so  as  to  efiecluate  a  conveyance  by 
bargain  and  sale,  an  act  of  law  equally  vain  and  fruitless, 
as  in  neither  case  can  the  paramount  rights  of  the  Crown 
be  infringed.    Lastly,  it  is  said,  that  wherever  the  King's 
title  appears  of  record,  he  may  take  the  benefit  of  it,  or 
intervene  by  his  Attorney  General  in  a  suit  in  Chancery. 
Now  a  special  verdict  in  ejectment  finding  alienage  would 
exhibit  the  right  of  the  Crown  of  record,  upon  the  verdict  of 
twelve  jurors,  equal  to  an  office  of  entitling.  The  arguments 
appear  to  me,  therefore,  strong  to  show  that  the  present 
conveyance  to  the  lessor  of  the  plaintiff  is  inoperative  on 
several  grounds,  and  therefore  insufficient  to  support  the 
action.    Then,  as  to  the  proof  of  alienage  :  I  now  think, 
contrary  to  my  impressions  at  Nisi  Prius,  that  there  was 
sufficient  evidence  to  have  gone  to  the  jury,  with  instructions 
from  the  court,  and  that  if  it  satisfied  them  it  was  sufficient 
to  establish  it.  The  evidence  of  foreign  birth  was  sufficient, 
apart  from  any  statements  or  representations  of  Dyer,  and 
proof  of  foreign  birth  is  said  to  be  primd  facie  evidence 
of  alienage,  and   sufficient  to  throw  it  upon  the  party 
(whether  alleged  by  way  of  plea,  or  proved  in  evidence)  to 
show  that  he  comes  within  any  exceptions  provided  by 
statute.    As  to  Dyer's  statements,  I  am  by  no  means  satis- 
fied that  his  declarations  were  under  the  circumstances, 
and  at  the  period  when  proved    to  have  been  made, 
admissible  as  against  the  lessor  of  the  plaintiff.  They 
were  not  shown  to  have  been  made  during  his,  seisin  of  the 
estate  in  question,  without  which  I  am  disposed  to  believe 
they  could  not  be  received  in  this  case.    The  strong 
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inclination  of  my  mind,  therefore,  is — First,  that  there  was 
sufficient  evidence  to  have  gone  to  the  jury  to  establish 
alienage  in  Dyer,  without  the  dissuasive  observations 
made  by  me  at  the  trial ;  and — Secondly,  that  if  found, 
such  alienage  was  a  sufficient  defence  in  this  action — the 
conveyance,  under  which  the  lessor  of  the  plaintiff  claims, 
being  a  deed  of  bargain  and  sale,  operating,  if  at  all,  under 
the  Statute  of  Uses,  and  made  by  an  alien,  claiming  under  a 
similar  conveyance,  who  never  had  been  in  possession,  and 
who  was  not  in  possession  at  the  time,  to  a  party  who  was 
also  out  of  possession,  and  who  did  not  by  livery  or  entry 
acquire  possession  at  any  time  before  this  action  was 
instituted. 

McLean,  J. — The  right  of  the  lessor  of  the  plaintiff  to 
recover  in  this  case  is  disputed  on  the  ground  that  Luther 
Dyer,  through  whom  he  claims,  was  an  alien,  and  there- 
fore incapable  of  conveying  lands.  Al  the  trial  a  deed 
was  produced  from  the  present  defendant  to  Dyer,  for  the 
premises  in  dispute,  but  it  did  not  appear  that  Dyer  had 
ever  been  in  possession,  or  that  the  defendant  since  his 
conveyance  to  Dyer  had  now  left.  The  lessor's  title  was 
then  made  out  by  a  deed  from  Dyer  to  him,  and  the 
defendant  then  set  up  the  defence  of  Dyer's  alienage,  and 
attempted  to  support  it  by  the  evidence  already  stated. 
Several  questions  arise  in  the  consideration  of  this  case  ; 
and.  First — is  it  competent  to  Cleveland, in  the  face  of  his 
own  deed  to  Dyer  for  a  valuable  consideration,  and  in 
violation  of  his  covenant  with  Dyer  and  his  assigns  for 
quiet  enjoyment,  immediately  afterwards  to  turn  round 
and  say  to  his  vendee  that  he  cannot,  noihwithstanding, 
enter,  because  he  is  an  alien  ?  Secondly — is  the  evidence 
of  alienage  sufficient  to  establish  that  fact  ?  Thirdly — if 
alienage  proved,  is  that  sufficient  to  invalidate  Dyer's 
deed  to  the  lessor  of  the  plaintiff,  and  bar  his  recovery  in  this 
action  ?  As  to  the  first  point,  no  principle  of  law  seems  to 
be  better  established  than  that  a  grantor  shall  not  be  allowed 
to  dispute  his  own  deed,  by  alleging  that  he  had  himself 
no  title  nor  right  to  convey.    He  is  estopped  from  doing 
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SO  by  his  deed.  *  In  this  case  the  defendant  does  not  exactly 
avail  himself  of  such  a  means  of  getting  rid  of  his  deed, 
but  he  adopts  a  course  which  seems  equally  repugnant  to 
justice  and  common  honesty.  He  conveys  the  land  and 
secures  the  consideration  for  it,  and  then  immediately  says 
that  the  vendee  is  incapable  of  holding  it,  and  shall  not 
have  the  benefit  of  his  purchase,  but  that  he,  in  the  face  of 
his  covenant  for  quiet  enjoyment,  will  maintain  possession 
against  him  and  his  assigns,  and  retain  possession  of  the 
purchase  money  also.  Now  I  think  that  the  court  cannot 
permit  such  a  defence  to  prevail,  and  that  the  defendant, 
having  conveyed  the  premises  to  Dyer,  must  be  considered 
in  possession  under  him,  and  cannot  be  allowed  to  dispute 
either  his  right  or  the  right  of  his  assigns  to  hold  under  the 
deed  which  he  himself  has  given.  On  the  second  point,  I 
think  the  proof  of  Dyer's  alienage  insufficient.  To 
establish  a  disability  against  any  person,  the  strictest  and 
clearest  evidence  is  necessary.  The  statement  of  Dyer 
that  he  was  born  in  the  United  States,  and  that  he  was  a 
citizen  of  that  country,  may  be  all  quite  true,  and  yet  he 
may  be  a  British  subject,  under  the  operation  of  4  Geo.  IL 
ch.  21,  sec.  1,  which  declares  that  children  born  out  of  the 
King's^  allegiance,  whose  fathers  shall  be  natural-born 
subjects,  shall,  by  virtue  of  7  Anne  ch.  5  and  of  that  act, 
be  deemed  natural-born  subjects.  The  presumption  from 
the  evidence  may  be  that  Dyer  is  an  alien;  but  it  is 
necessary,  to  disable  him  from  holding  lands  iii  this  Pro- 
vince, that  the  fact  of  his  being  so  should  be  much  more 
strongly  and  clearly  proved.  On  the  third  point,  it  is  clearly 
laid  down  that  if  an  alien  purchase  lands  or  tenements  to 
him  and  his  heirs,  he  takes  the  fee  simple,  but  upon  office 
found  it  goes  to  the  King,  who  shall  by  his  prerogative  have 
it,  of  whomsoever  the  lands  are  holden  ;  and  that  if  an 
alien  purchase,  though  the  King  is  entitled,  yet  the  estate 
does  not  vest  in  him  till  office  found.  Coke  says  (Co.  Lit. 
420),  that  though  some  have  ability  to  take,  they  have 
no  ability  to  make  a  grant,  feoffment  or  lease,  and  amogn 
those  so  unable  he  numerates  aliens  born ;  and  the  reason 
he  assigns  for  their  inability  is  "  because  their  conveyance 
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may  be  avoided."  Now,  though  a  deed  'executed  by  an 
alien  nnay  be  avoided,  I  cannot  find  any  authority  which, 
in  my  judgment,  is  sufficient  to  enable  me  to  say  that  such 
deed  must  be  absolutely  void.  If  an  alien  can  take  a  fee, 
I  can  see  no  reason  why  he  cannot  convey  that  fee,  always 
subject,  however,  to  be  taken  by  the  King  on  office  found  ; 
and  when  Lord  Coke  and  other  text  writers  say  that  an 
alien  has  no  ability  to  make  a  deed  or  feoffment,  they  must  be 
taken  to  mean  that  he  had  no  ability  to  make  such  a  deed 
as  shall  be  indefeasible  by  the  King.  My  present  opinion 
is,  that  an  alien  may  take  and  may  convey  a  fee,  and  that 
none  but  the  Crown  can  defeat  the  estate,  or  prevent  a 
recovery  in  ejectment. 

Judgment  for  plaintiff. 


Lee  v.  Macdonald. 

Joint  stock  company — Proof  of  liability  of  a  member. 
In  an  action  against  a  member  of  a  joint  stock  company,  his  admissions  that 
he  was  a  partner  are  sufficient  to  prove  his  liability,  without  producing 
the  partnership  deed  ;  and  when  a  company  is  formed  for  purposes  which 
do  not  render  the  drawing  and  accepting  of  bills  of  exchange  and  promis- 
sory notes  necessary,  it  will  be  sufficient,  to  establish  the  liability 
of  a  partner  on  bills  and  notes  drawn  or  accepted  in  the  name  of 
the  company  by  their  secretary,  that,  while  he  was  a  partner,  the  secretary 
was  in  the  habit  of  so  drawing  and  accepting  bills,  which  were  afterwards 
paid  with  his  concurrence  and  admission  of  liability. 

This  was  an  action  brought  upon  two  bills  of  exchange, 
drawn  by  one  Sutherland,  upon  the  Huron  Fishery  Com- 
pany, and  accepted  in  the  name  of  the  company,  by  their 
secretary,  against  the  defendant  as  a  partner  in  the 
company.  On  the  trial,  it  appeared  that  the  company  had 
entered  into  a  partnership  deed ;  that  the  defendant  bad 
frequently  admitted  that  he  was  a  partner,  and  that,  while 
he  was  a  partner,  the  secretary  of  the  company  was  in  the 
habit  of  drawing  and  accepting  bills  of  exchange  and 
promissory  notes  in  the  name  of  the  company.  That  the 
defendant  was  aware  of  it,  and  that  when  called  upon  to 
pay  the  bills  for  which  this  action  was  brought,  he  had 
admitted  his  liability.  Upon  this  evidence  the  plaintiff 
had  a  verdict,  under  the  direction  of  the  judge  at  Nisi  Prius; 
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and  the  defendant  having  moved  for  a  new  trial,  on  the 
ground  that  the  partnership  deed  should  have  been  pro- 
duced, and  that  the  secretary  of  the  company  had  no  power 
to  bind  the  members  by  drawing  and  accepting  bills,  &c., 
in  the  name  of  the  company — 

A  rule  nisi  was  refused  :  the  Court  holding,  that  the 
admissions  of  the  defendant  that  he  was  a  partner  were 
sufficient  to  prove  his  liability,  without  producing  the  part- 
nership deed,  and  that  as  the  secretary  was  in  the  habit  of 
drawing  and  accepting  bills  in  the  name  of  the  company, 
with  the  knowledge  of  the  defendant,  whose  admissions  as 
to  the  bills  in  question  had  been  proved,  there  was  no 
ground  for  interference. 

Rule  Nisi  refused. 


Doe  Green  v.  Friesman,  reported  in  1  U.  C.  R.  420 

Bank  of  Michigan  v.  Gray,  "  "  422 

GoLDiB  V.  Maxwell,  '*  "  424 

  V.  ,  "  "  425 

Doe  Sinclair  v.  Arnold,  "  '*  427 

Small  v.  Powell  et  al.  *<  *'  427 

Phinney  et  al.  v.  Stevenson,  "  "  428 

Miller  v.  Hamilton  et  al.  "  "  428 
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Present, — The  Hon.  Chief  Justice. 

"  Mr.  Justice  Macaulay  (a). 
"      Mr.  Justice  Jones  (6). 


Morgan  et  al.,  Appellants,  v.  Simpson  et  al., 
Respondents. 

Boundary  line  commissioners  have  no  power  to  establish  the  side  lines 
between  lots,  which  are  at  neither  end  of  the  concession,  as  the  governing 
side  lines  of  the  several  lots  in  the  concession. 

This  was  a  motion  to  set  aside  the  decision  of  the 
Boundary  Line  Commissioners  of  Prince  Edward  District,' 
as  far  as  related  to  the  side  lines  of  the  third  concession 
of  the  Military  tract  in  the  township  of  Hallowell.  It  did 
not  appear  what  the  nature  of  the  application  to  the  com- 
missioners was,  except  from  the  recital  in  their  award. 

Robinson,  C.  J.,  delivered  the  judgment  of  ihe  court. 

The  application  to  the  commissioners  is  not  shewn  to 
us.  The  commissioners  in  their  award  state  that  it  was  an 
application  to  have  governing  boundaries  established  for 
the  course  of  the  side  lines  of  the  several  lots  in  the 
2nd  and  3rd  concessions  of  the  Military  tract,  in  Hallowell, 
from  lot  No.  1  to  lot  No.  24  in  both  concessions,  and  to 
define  the  true  place  of  the  rear  boundary  of  the  third 
concession,  as  between  it  and  the  Gore  C,  the  side  line  of 
Lot  1,  in  the  2nd  concession,  south-west  of  the  Carrying 
Place,  and  the  rear  of  lots  53,  54,  55  and  56,  in  the  third  con- 
cession of  the  same.  All  that  has  been  objected  to,  and 
all  that  the  commissioners  said  the  parties  have  been 
called  upon  to  support,  is  that  part  of  the  award  made  by 

(a)  Mr.  Justice  M'Lean  sitting  in  the  Practice  Court,  and  Mr.  Justice 
Hagerman  absent  in  England. 

(6)  Mr.  Justice  Jones  having  presided  in  the  Practice  Court  last  term, 
gave  no  judgments  in  cases  argued  last  term  in  this  court. 
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the  commissioners  on  the  21st  February,  1840,  in  which 
they  decree,  "  that  a  line  Srawn  from  the  front  post,  between 
lots  22  and  23  in  the  3rd  concession,  Military  tract,  on  the 
line  of  the  east  lake  road,  to  the  corresponding  post  in  rear 
of  the  said  concession,  to  the  southern  side  of  lot  A,  shall 
be  the  true  and  unalterable  governing  boundary  of  the  said 
third  concessioo,  and  that  the  side  lines  of  all  lots  and 
parts  of  lots  in  the  said  third  concession  shall  be  drawn 
from  the  known  posts  or  divisions  in  front  thereof  to  the 
rear  of  the  said  concession,  truly  parallel  with  the  said 
line  between  lots  22  and  23,  on  the  east  lake  road  and 
it  is  quite  clear  that  the  award  in  this  respect  must  be 
annulled.  The  Military  tract  in  Hallowellis  a  block  lying 
within  the  township,  the  exterior  lines  of  which  do  not  accord 
with  the  courses  of  the  exterior  lines  of  the  township. 
Whether  the  side  lines  of  such  a  block  on  that  side  from 
which  the  lots  were  numbered  may  be  taken  to  be  a 
governing  line  for  the  other  lots,  as  being  within  the  spirit 
of  the  statute  59  Geo.  III.  ch.  10,  is  not  the  question  here, 
because  the  commissioners  have  departed  from  all  rule  of 
the  kind,  and  have  endeavoured  to  establish  as  the  standard 
the  line  between  two  lots,  which  are  situated  at  neither  end 
of  the  concession,  and  in  doing  so  have  assumed  a  power 
which  neither  they  nor  any  other  jurisdiction  can  exercise. 
Jt  appears  that  they  did  this  in  order  to  avoid  disturbing 
the  lines  of  village  lots  that  had  been  laid  out  in  that 
vicinity  ;  but,  however  strong  may  have  been  their  induce- 
ment, it  is  the  legislature  only  which  can  give  effect  to 
such  an  intention.  The  commissioners  could  clearly  not 
adopt  in  their  discretion  any  boundary  which  they  might 
choose,  to  be  the  standard  for  all  the  other  silde  lines;  and 
this  award  must,  as  to  that  part  of  it,  be  annulled. 

Award  set  aside. 
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Doe  ex  dem.  Cuthbertson  v.  Sager  et  al. 

The  assertion  of  title  by  a  tenant  before,  coupled  with  a  refusal  to  pay  rent 
after,  action  brought,  is  a  sufficient  evidence  of  a  disclaimer,  to  obviate 
the  necessity  of  proof  of  notice  to  quit,  especially  where  the  tenant 
attempts  to  rely  on  such  title  at  the  trial. 

Ejectment. — This  was  a  special  case,  stating  that  the 
defendants  held  certain  premises  as  tenants  to  Peter 
John,  and  afterwards  as  tenants  to  the  lessor  of  the 
plaintiff,  paying  him  a  portion  of  the  produce  as  rent, 
he  having  received  a  patent  for  the  premises  from  the 
Crown,  and  that  the  tenants  had  paid  rent  before  this 
action  was  brought.  Afterwards,  and  after  action  brought, 
the  defendants  asserted  that  they  had  as  good  a  title  to  the 
premises  as  the  lessor  of  the  plaintiff,  as  he  had  obtained  his 
patent  by  fraud,  and  that  they  would  pay  him  no  more  rent ; 
but  though  before  action  they  had  declared  their  title  to  be 
as  good  as  that  of  the  lessor  of  the  plaintiff,  they  had  not 
refused  to  pay  rent.  The  question  for  the  court  was, 
whether  the  defendants  at  the  time  of  the  trial  were  to  be 
held  tenants  of  the  lessor  of  the  plaintiff,  and  whether  the 
declaration  before  action,  coupled  with  the  assertion  made 
afterwards,  and  this  declaration  that  they  would  pay  no 
more  rent  amounts  to  a  disclaimer,  so  as  to  enable  the 
plaintiff  to  recover  without  notice  to  quit,  notwithstanding 
the  existence  of  a  patent,  prior  to  that  of  the  lessor  of  the 
plaintiff.  The  case  having  been  argued  this  term,  the  court 
now  gave  judgment. 

Robinson,  C.  J. — Upon  this  case,  I  am  of  opinion  that 
proof  of  notice  to  quit  was  not  necessary.  The  refusal  to 
pay  rent  after  action  brought  may  be  coupled,  I  think,  with 
the  previous  assertion  of  title,  and  when  moreover  taken  in 
connection  with  the  setting  up  at  the  trial  of  a  prior  patent, 
makes  such  a  disclaimer  as  to  render  notice  unnecessary. 
The  tenant  could  not  take  the  double  course  of  insisting 
upon  notice,  and  also  holding  the  landlord  to  proof  of  title. 
I  think  that  the  postea  should  be  given  to  the  plaintiff. 

Macaulay,  J. — Although  the  express  declaration  that  no 
more  rent  would  be  paid  was  made  after  the  day  of  the 
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demise,  still,  I  think  that  it  constituted  evidence  of  an 
antecedent  disclaimer  in  fact  by  relation,  and  its  connection 
with  other  declarations  shewn  to  have  preceded  the  demise, 
so  that  I  think  that  the  whole  was  evidence  for  the  jury ;  or,  if 
the  court  on  the  special  case  is  to  draw  an  inference,  I 
think  a  disclaimer  before  the  day  of  the  demise  is  shewn, 
especially  when  coupled  with  the  fact  that  the  defendants 
actually  set  up  an  adverse  title  to  the  lessor  of  the  plaintiff, 
under  a  prior  patent :  all  tending  to  show  that  they  set  their 
landlord  at  defiance,  and  there  is  no  proof  of  payment  of  any 
rent  after  1838,  so  that  in  truth  the  Statute  of  Limitations, 
4  Wm.  IV.  ch.  1,  was  actually  running  against  the  plaintiff's 
lessor,  on  the  principle  that  a  right  of  entry  had  accrued  to 
him  by  reason  of  his  ceasing  to  receive  rent.  How  far  it  is 
competent  to  a  defendant  in  ejectment  to  rely  on  two  oppo- 
site defences,  under  the  general  issues,  on  the  principle  of 
double  pleading,  it  is  unnecessary  to  decide.  Several  of 
the  cases  noted  shew  that  defendants  in  ejectment  have 
been  suffered  to  set  up  a  defence  impeaching  the  plaintiff 's 
title,  with  leave  reserved  to  move  against  the  verdict  as 
being  entitled  to  notice  to  quit,  or  to  a  demand  of  posses- 
sion. No  well  defined  rule  seems  therefore  to  exist, 
though  this  court  has  inclined  not  to  admit  such  double  and 
inconsistent  defences. 
Jones,  J.,  concurred. 


Stackweather  et  al.  v.  Andrews. 

In  an  action  against  the  acceptor  of  a  bill,  on  an  averment  that  it  was 
directed  to  and  accepted  by  him,  it  is  no  variance  that  the  bill  is  directed 
to  and  accepted  by  a  firm,  in  which  the  defendant  is  a  partner,  as  the 
averment  is  according  to  the  legal  elfect,  and  is  not  matter  of  description. 

This  was  an  action  brought  by  the  plaintiffs  as  payees  of 
a  bill,  drawn  by  one  Leonard  on  Sheldon,  Butcher  &  Co., 
and  accepted  by  them,  against  the  defendant  as  one  of  that 
firm,  and  the  plaintiffs  had  declared  against  the  defendant 
alone,  setting  out  the  bill  as  directed  to  him,  and  not 
noticing  the  direction  to  or  acceptance  by  the  firm.  At  the 
trial  it  was  objected  that  the  contract  was  mis-stated  ;  that 
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Andrews  was  not  on  the  face  of  the  bill  the  acceptor. 
The  plaintiffs  contended  that  under  our  statute,  called  the 
Joint  Obligor  Act,  (59  Geo.  III.  ch.  5)  it  was  competent  to 
them  to  state  the  bill  according  to  its  legal  effect  under  the 
circumstances,  and  that  the  other  acceptors,  joint  con- 
tractors, being  out  of  the  Province,  the  defjendant  might  be 
treated  as  having  accepted  the  bill  alone,  and  the  bill  might 
be  read  as  if  drawn  upon  and  accepted  by  him  only.  The 
defendant  contended  that  the  bill  should  have  been  stated 
as  it  was  in  fact,  and  the  circumstances  which  allowed  of 
the  action  against  the  defendant  alone  should  have  been 
specially  shewn,  and  the  learned  judge  at  Nisi  Prius  being 
of  this  opinion,  nonsuited  the  plaintiff.  A  rule  was  ob- 
tained last  term  to  set  the  nonsuit  aside,  and  the  case 
having  been  argued  this  term,  judgment  was  given. 

Robinson,  C.  J. — I  think  that  the  rule  should  be  made 
absolute.  The  plaintiffs  were  entitled,  according  to  the 
opinion  of  Mr.  Justice  Bayley,  (see  Bayley  on  Bills)  to 
recover  against  this  acceptor  on  the  common  counts,  and 
upon  the  exception  taken  I  think  the  law  is  with  them. 
The  statute  69  Geo.  III.  ch.  5,  I  think  expressly  sanctions 
the  course  of  their  proceeding;  for  the  2nd  section  says, 
"  that  the  joint  obligation,  contract  or  promise,  may  be 
given  in  evidence  against  any  one  or  more  of  the  joint 
obligors,  contractors  or  partners,  and  have  the  same  force 
and  effect  as  to  any  judgment  or  execution  thereon  as  if 
the  same  were  the  sole  obligation,  contract  or  promise  of  the 
defendant."  There  is  no  variance  as  was  contended.  The 
bill  declared  on  as  directed  to  the  defendant  was  in  fact 
directed  to  him  as  one  of  the  firm  of  Sheldon,  Dutcher  & 
Co;  and  1  B.  &  A.  224,  6  Taunt,  468,  shew  that  this  is 
not  treated  as  matter  of  description,  but  may  be  taken 
according  to  the  legal  effect. 

Macaulay,  J. — The  cases  seem  to  shew  that  the 
averment  of  the  direction  of  the  bill  is  not  description, 
but  the  mere  allegation  of  the  legal  effect  or  result ;  and  in 
law,  the  defendant  being  a  partner,  this  bill  was  directed  to 
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and  accepted  by  him  as  asserted.  I  think,  therefore,  that 
the  nonsuit  should  be  set  aside  without  costs.  The 
plaintiffs  do  not  seem  entitled  to  recover  on  the  money 
counts. 

Jones,  J. — The  allegation  in  the  declaration  that  the 
bill  was  draw^n  upon  and  accepted  by  the  defendant,  is  not 
descriptive ;  and  therefore,  it  appearing  by  the  bill  that  it 
was  drawn  upon  Sheldon,  Dutcher  &  Co.,  and  the 
defendant  being  proved  to  be  one  of  the  firm,  it  is  true  to 
say  that  it  was  drawn  upon  him,  because  that  is  the  legal 
consequence.  If  it  had  stated  that  the  bill  had  been 
accepted  by  the  defendant  in  his  own  handwriting,  the 
words '  in  his  own  handwriting'  would  have  been  descriptive  ; 
and  if  it  appeared  that  the  acceptance  was  in  the  hand- 
writing of  another,  that  would  be  a  variance,  but  not  fatal, 
as  it  might  be  expunged,  being  surplusage — 1  M.  &  M.  14. 
The  legal  effect  of  the  proof  of  acceptance  by  one  of  the 
firm  is  proof  of  the  acceptance  by  the  defendant ;  but  if  the 
defendant  desired  to  take  advantage  of  the  non-joinder  of 
his  partners,  he  should  have  pleaded  in  abatement.  I  am 
of  opinion  at  present  that  the  bill  was  not  evidence  under 
the  common  counts  between  the  endorser  and  acceptor,  but 
it  is  not  necessary  in  the  present  case  to  decide  that 
question— See  1  M.  &  M.  66,  324  ;  3  B.  &  P.  559 ;  1 
Camp.  175. 

Rule  absolute  without  costs. 


Belong  et  al..  Appellants,  v.  Striker  et  al., 
Respondents. 

Boundary  Line  Commissioners — Duty  in  determining  side  lines. 
Boundary  Line  Commissioners,  in  determining  the  side  lines  between  lots, 
are  bound  by  the  rule  laid  down  by  59  Geo.  III.  ch.  14,  that  such  side  lines 
shall  correspond  with  the  course  of  the  side  lines  of  the  township  on  that 
side  from  which  the  lots  are  numbered. 

Appeal  from  the  award  of  the  Boundary  Line  Commis- 
sioners of  the  District  of  Prince  Edward.  The  Commission- 
ers, having  been  applied  to  by  several  inhabitants  of  the 
township  of  Ameliasburgh  to  fix  the  boundaries  of  several 


s 


VOL.  VI. 


138 


queen's  bench,  EASTER  TERM,  4  VIC. 


lots  and  concessions  in  that  township,  awarded  as 
follows : — 

1st.  That  the  survey  of  the  several  concession  lines  of 
the  township,  as  run  by  Samuel  J.  Wilmot,  D.  P.  S.,  shall  be 
the  true  and  unalterable  survey  for  the  several  concessions 
respectively. 

2nd.  That  the  posting  of  the  several  lots  in  the  second 
concession  from  lot  57  to  lot  64,  as  performed  by  Publius 
Elmore,  D.  P.  S.,  under  instruction  from  them,  the  Bound- 
ary Commissioners,  shall  be  the  true  and  unalterable  front 
monuments  for  the  several  lots  contained  therein. 

3rd.  That  the  westerly  line  of  lot  106,  in  the  1st,  2nd  &  3rd 
concessions,  as  surveyed  by  the  late  Deputy  Surveyor 
Aitkins,  and  subsequently  retraced  by  Samuel  P.  Wilmof, 
Esq.,  shall  be  a  governing  boundary  for  the  side  lines  or 
limits  between  lots  in  the  aforesaid  concessions  re- 
spectively, and  that  the  division  lines  or  limits  between 
lots  in  each  of  the  aforesaid  concessions  shall  correspond 
with  and  be  parallel  to  the  gore  of  106. 

4th.  That  the  inhabitants  of  the  township  shall  pay  the 
costs  incurred  by  the  matter,  in  proportion  to  the  lands  held 
by  each. 

This  decision  was  appealed  from,  on  the  following 
grounds : — 

On  the  first  point  decided — It  was  shown  by  the  plan 
returned  by  the  Commissioners  that  Wilmot,  under  the 
directions  of  the  government,  in  1818,  ran  the  lines  between 
the  1st  and  2nd,  2nd  and  3rd,  3rd  and  4th,  and  4th  and  5th, 
concessions  of  Ameliasburgh,  which  therefore  the  judgment 
or  decree  of  the  Commissioners  would  establish  as  the 
unalterable  boundaries  of  those  several  concessions  ;  but 
the  appellants  object  that  it  was  well  known,  and  was 
proved  by  them,  that  before  Wilmot's  survey,  and  before 
1800,  Mr.  Aitkins  made  the  survey  of  the  township,  and 
that  traces  of  his  survey  can  be  found  and  substantiated ; 
that  Crown  patents  were  issued  upon  his  survey  long- 
before  Wilmot's  survey,  and  that  this  original  survey  must 
govern,  and  cannot  be  altered  either  by  the  Executive 
Government  or  the  Boundary  Commissioners,  but  by  the  act 
of  the  Legislature  only. 
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On  the  second  point — The  Conamissioners  have  acknow- 
ledged themselves  to  be  in  ejror,  and  have  moved  to 
amend  their  decree. 

As  to  the  third  point — The  appellants  object  that  it  is  not 
in  the  power  of  Boundary  Commissioners  to  reverse  the 
rule  laid  down  by  59  Geo.  III.  ch.  14,  that  the  side  lines 
between  lots  shall  correspond  with  the  course  of  the  side 
lines  of  the  township  on  that  side  from  which  the  lots  are 
numbered. 

On  the  fourth  point — That  they  had  no  right  to  award 
the  payment  of  costs  by  any  persons,  except  by  the  parties 
before  them. 

Robinson,  C.  J. — It  is  only  as  respects  the  first  point 
that  it  is  necessary  to  consider  a*nd  examine  the  evidence ; 
the  facts  necessary  for  the  disposal  of  the  other  points  are 
undisputed  :  and  as  regards  the  facts  upon  the  first  point, 
it  is  not  clear  which,  or  how  much  of  the  concession  lines 
were  actually  run  by  Aitkins ;  that  he  ran  some  part  of 
them  seems  certain,  and  equally  certain  that  he  did  not 
complete  the  running  of  all  of  them,  if  of  any.  Then, 
again,  there  is  much  contrary  evidence  as  to  the  effect 
which  the  decision  of  the  commissioners  would  have  in 
disturbing  the  possession  of  the  respective  occupants. 
Upon  a  review  of  the  whole  case,  I  am  of  opinion,  that  with 
respect  to  such  parts  of  any  of  the  concession  lines  as  had 
been  actually  run  and  marked  out  by  Aitkins  as  part  of 
the  original  survey  of  the  township,  under  public  instruc 
tions,  his  survey  cannot  be  superseded  by  that  of  Mr. 
Wilmot  made  since  ;  at  least,  nothing  but  an  act  of  the 
Legislature  can  give  to  any  subsequent  survey  that  effect.  Our 
provincial  statutes  clearly  protect  and  preserve  from  altera- 
tion the  original  concession  lines,  wherever  they  can  be 
traced  ;  and  neither  the  Boundary  Line  Commissioners,  nor 
any  other  court  or  jurisdiction,  has  power  to  over-rule  them. 
But  the  difficulty  in  this  case  is  to  ascertain  clearly  from 
the  evidence  in  what  parts  of  the  toiwnship  Mr,  Wilmot's 
survey,  made  in  1818,  would  or  would  not  clash  with  lines 
run  by  Mr.  Aitkins.    The  evidence  returned  by  the  Com- 
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missioners  is  contradictory,  and  it  is  by  no  means  so  full 
as  might  and  ought  to  have  been  given  on  such  a  question. 
From  all  that  we  have  before  us,  we  cannot  see  that  the 
Commissioners  took  any  steps  to  ascertain  from  the 
Surveyor  General's  office  what  Mr.  Ailkins  had  returned 
there  as  the  result  of  his  survey,  and  the  full  extent  of  the 
information  which  the  department  could  furnish  in  respect 
of  his  survey.  Neither  does  the  obvious  step  seem  to  have 
been  taken  of  referring  to  Mr.  Wilmot,  in  order  to  ascertain 
clearly  what  traces  he  found  of  Mr.  Aitkins'  survey,  and 
what  lines  or  parts  of  lines  run  by  him  he  could  say  ex- 
plicitly were  the  first  concession  lines  run  in  those  parts  of 
the  township.  Till  these  points  are  perfectly  clear,  we 
cannot  safely  affirm  this  part  of  the  decree.  By  doing  so 
we  might  possibly  in  some  case  mislead  a  person,  by 
inducing  him  to  make  improvements  upon  land  which  he 
would  be  dispossessed  of,  in  case  proof  should  hereafter  be 
brought  of  a  concession  line  run  by  Aitkins  in  the  same 
portion  of  the  township.  It  may  happen,  however,  that  the 
proof  which  may  be  furnished  by  reference  to  the  Surveyor 
General's  office,  and  to  Mr.  Wilmot,  may  convince  us  that 
we  are  quite  safe  in  assuming  that  the  lines  between  certain 
concessions  were  either  wholly  or  in  part  omitted  to  be  run 
by  Mr.  Aitkins,  in  which  case  we  may  find  ourselves 
warranted  in  establishing  Wilmot's  survey  in  these  parts  of 
the  township.  The  only  alternative,  I  think,  is  between 
pursuing  that  course  and  calling  for  the  information  alluded 
to,  or  at  once  to  reverse  the  decree  as  to  this  first  point,  and 
leave  the  parties  either  to  apply  for  an  act  of  the  legislature 
suited  to  the  case,  or  to  take  up  the  concessions  by  separate 
applications,  and  obtain  awards  from  the  Boundary  Com- 
missioners, upon  such  parts  of  the  concession  lines  run  by 
Mr.  Wilmot  as  cannot  clash  with  any  previous  survey  of 
Mr.  Aitkins.  At  present  I  cannot  say  that  I  am  quite  satis- 
fied that  any  of  the  concession  lines  were  wholly  untouched 
by  Aitkins,  because  there  is  some  evidence  of  posts  at  the 
eastern  end  of  each  concession  believed  to  be  Aitkins'. 

Upon  the  second  point,  the  decree  of  the  Commissioners 
must  be  reversed,  as  being  founded  in  error,  as  admitted 
by  themselves. 
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The  third  point  of  the  decree  cannot  be  sustained,  for 
the  reasons  stated  on  the  part  of  the  appellants,  and  con- 
firmed by  our  judgment  in  the  case  of  Doe  Forster  v. 
Shaw.  The  lot  106  is  clearly  not  on  that  side  of  the 
township  from  which  the  lots  are  numbered,  and  its  western 
side  line  cannot  therefore  be  taken  as  the  standard  of  the 
side  lines  throughout  the  township,  without  violating  the 
provisions  of  the  statute  59  Geo.  III.  ch.  14,  which  are 
now  made  binding  upon  the  Commissioners  by  an  express 
enactment  in  3  Vic.  ch.  11,  sec.  3,  and  which  were  binding 
upon  them,  as  we  think,  before  that  act  was  passed.  With 
regard  to  that  part  of  the  award  which  respects  costs,  it 
ought  at  any  rate  to  be  reversed,  because  it  refers  to  the 
expense  of  doing  what  is  nugatory.  Our  safe  and  more 
proper  course,  I  think,  is  to  set  aside  this  order  or  award 
on  the  ground  that  the  evidence  does  not  warrant  it  in  its 
full  extent,  and  we  could  not  institute  an  inquiry  with  a 
view  to  remodel  it  and  apply  it  to  certain  concessions,  or 
parts  of  concessions,  without  probably  excluding  much 
evidence  that  the  Commissioners  could  receive  on  the  spot. 

Macaulay,  J. — It  appears  that  Aitkins  ran  a  line 
through  the  principal  part,  between  the  2nd  and  3rd  conces- 
sions ;  there  is  no  satisfactory  proof  that  he  ever  did  between 
3  and  4.  Wilmot's  survey  seems  to  have  been  made 
between  the  period  of  the  grants  of  the  lots  and  the  act  of 
59  Geo.  III.  ch.  14,  and  yet  it  is  not  apparently  under 
5S  Geo.  III.  He  was  seemingly  deputed  to  continue 
Aitkins'  survey,  and  to  survey  for  the  first  time  what  the 
other  had  left  undone.  Wilmot  should  have  been  ex- 
amined, and  the  old  plan,  or  a  copy  of  it,  of  which  a  copy 
is  referred  to  in  his  instructions,  should  have  Men  seen  and 
have  formed  a  part  of  the  evidence.  The  59  Geo.  III. 
ch.  14  seems  clearly  to  determine  that  the  east,  and  not  the 
west,  concession  side  liSe  is  in  this  case  to  govern  the 
limits  between  lots  ;  in  this  respect  the  decree  is  erroneous. 
Then,  had  they  (the  Commissioners)  jurisdiction,  by  1  Vic. 
ch.  19,  sees.  1  and  4  ?  I  think  they  had  ;  but  they  have  acted 
erroneously  under  it.    This  court  might  call  for  the  exami- 


142 


queen's  bench,  EASTER  TERM,  4  VIC. 


nation  of  Wilraot,  and  modify  the  decision  of  the  Com- 
missioners ;  but  it  is  left  in  such  uncertainty  where  Aitkins' 
survey,  and  where  Wilmot's,  as  continuing  it,  began,  and  so 
undefined  what  posts,  monuments  or  lines,  are  conclu- 
sively binding,  as  being  established  by  Aitkins  in  the 
original  survey,  that  it  is  not  probable  the  award  of  the 
Commissioners  could  be  amended  to  any  definite  and  fixed 
purpose.  If  Wilmot's  survey  should  overreach  Aitkins' 
wherever  they  may  clash,  a  legislative  enactment  should 
be  obtained  ;  and  1  look  upon  the  late  statutes  concerning 
commissioners  as  creating  merely  a  new  forum,  not  altering 
the  law  relative  to  boundaries,  or  as  subjecting  it  to  dis- 
cretionary innovations,  by  the  decrees  of  such  commis- 
sioners. It  is,  perhaps,  therefore  better  that  the  whole 
decree  or  order  should  be  reversed. 

Decree  reversed. 


Gill  v.  Brown. 

Seduction — 7  Wm.  IV.  ch.  8 — Affidavit  under  the  statute,  when  necessary. 
In  an  action  by  a  father  for  the  seduction  of  his  daughter,  while  she  was 
living  with  a  third  person,  it  is  not  necessary  to  prove  that  an  affi- 
davit of  the  seduction  by  the  defendant  was  made  by  the  daughter,  and 
filed  according  to  7  Wm.  IV.  ch.  8,  sec.  4. 

Case  for  seduction  by  the  father  of  the  girl  against  the 
defendant,  in  whose  service  she  was  living  as  a  hired 
servant  at  the  time  of  the  seduction.  At  the  trial  it  was 
urged  as  a  ground  of  nonsuit  that  it  was  not  shewn  that 
any  affidavit  had  been  made  by  the  girl,  and  filed,  that  the 
defendant  was  the  father  of  the  child,  as  required  by 
7  Wm.  IV.  ch.  8,  sec.  4 ;  and  that  as  this  action  could  only 
be  maintai^d  under  that  statute,  the  affidavit  was  ne- 
cessary. The  objection  was  over-ruled,  but  leave  reserved 
to  move  ;  and  the  rule  nisi  having  been  granted,  judgment 
was  now  given.  f 

Robinson,  C.  J. — We  are  of  opinion  that  the  clause 
referred  to  applies  only  to  those  actions  which  are  first 
given  by  that  clause — namely,  for  the  maintenance  of  the 
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illegitimate  child.  The  reason  of  the  thing  shows  that  it 
is  to  be  so  construed,  and  the  manner  in  which  that  proviso 
is  inserted  in  the  clause,  coupled  with  the  others  that  can 
apply  only  to  actions  of  that  description,  and  not  to  actions 
of  seduction.  Upon  this  ground  we  refuse  the  nonsuit ;  and 
I  am  not  sure  that  a  careful  examination  of  the  authorities 
might  not  compel  us  to  hold  that  in  a  case  like  this, 
where  the  girl  seduced  is  a  minor,  and  receiving  wages  in 
the  service  of  another,  an  action  might  be  maintained  by 
the  father  without  the  aid  of  our  statute.  I  do  not  say 
that  it  could,  but  the  course  of  the  argument  in  5  T.  R.  45 
goes  far  to  support  that  opinion. 

Macaulay,  J.~I  think  that  the  proviso  does  not  over- 
rule the  whole  act,  but  only  the  fourth  clause  ;  there  are 
other  provisoes  to  antecedent  sections ;  this  view  renders  it 
unnecessary  to  consider  any  other  points. 

Rule  discharged, 

Dayton  v.  Auldjo. 

Dower — Damages — Costs. 
In  dower  neither  damages  nor  costs  can  be  recovered,  when  the  husband 
(did  not  die  seised.) 

This  was  an  action  of  dower,  and  the  question,  on  a  case 
reserved,  whether  in  dower  damages  or  costs  can  be  re- 
covered when  the  husband  did  not  die  seised. 

Per  Cur. — It  seems  clear  that  neither  damages  nor  costs 
can  be  recovered.  The  Statute  of  Merton  is  express.  It 
gives  damages  only  when  the  husband  died  seised,  and 
the  Statute  of  Gloucester  gives  only  where  damages  are 
recovered.  As  to  the  idea  that  if  a  demand  be  made 
damages  may  be  recovered  after  such  demand,  though  the 
husband  did  not  die  seised,  that  seems  not  tenable.  A 
demand  seems  necessary  even  where  the  husband  did 
die  seised,  in  order  to  give  claim  to  damages  for  detaining 
the  dower.  It  is  for  such  purpose  only  that  a  demand  can 
be  of  use.— See  20  Hen.  III.  ch.  1  ;  Dyer  284,  PL  33  ;  Bull. 
N.  P.  117  ;  Co.  Lit.  32  B.  ;  2  Saund.  45,  391. 

Judgment  for  defendant,  {a) 
(a)  See  13  &  14  Vic.  ch.  68.  ~~ 
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Doe  M'Kay  v.  Purdy  et  al. 

Limitations,  Statute  of — Retrospective  effect  of. 
The  statute  4  Wm.  IV.  ch.  1,  sec.  17,  has  a  retrospective  operation,  and 
applies  as  well  to  land  granted  and  unoccupied  before  as  since  that 
statute 

Ejeclment  for  land  in  Haldimand.  At  the  trial  the 
lessor  of  the  plaintiff  made  title  as  brother  and  heir-at-law  of 
John  D.  M'Kay,  who  died  in  1834,  who  was  son  and  heir 
of  John  M'Kay,  who  died  in  1809  or  1810,  who  was  tha 
purchaser  from  Joseph  Purdy_,  the  grantee  of  the  Crown. 
The  defendants  objected  that  no  entry  was  proved  within 
20  years,  and  a  nonsuit  was  ordered,  with  leave  to  move  to 
set  it  aside. 

Robinson,  C.  J. — I  see  no  ground  for  nonsuit  in  this  cause; 
no  one  is  shewn  ever  to  have  had  possession  of  this  land 
adversely  to  the  plaintiff's  title.  It  is,  in  fact,  for  all  that 
appears,  a  lot  that  has  been  to  this  time  wholly  unoccupied, 
and  in  a  state  of  nature.  The  proviso  contained  in  our 
real  property  act,  4  Wm.  IV.  ch.  1,  sec.  17,  clearly  applies 
to  it,  and  renders  proof  of  entry  within  20  years  unne- 
cessary upon  such  evidence.  But,  in  my  opinion,  the  case 
stands  in  no  need  of  such  protection.  The  Statute  of  Limi- 
tations (James  I.)  was  passed  in  order  to  compel  persons  to 
use  reasonable  vigilance  in  asserting  their  right,  when  it 
was  disputed  or  invaded,  not  to  resort  to  remedies  where 
none  were  necessary  ;  and  the  penalty  imposed  upon  their 
neglect  was  that  they  should  lose  for  ever  what  they  would 
not  take  steps  to  recover  in  time.  But,  notwithstanding 
the  form  of  expression  used  in  the  statute,  it  has  never 
been  applied  as  it  was  sought  by  the  defendant  to  apply  it 
here.  It  has  always  in  construction  been  coupled  with  the 
supposed  existence  of  an  adverse  possession,  or  at  least 
a  possession  independent  of  the  right  of  the  true  owner, 
and  the  statute  has  not  been  held  to  run  until  there  has 
been  an  adverse  possession.  In  that  respect  the  new 
statute  conforms  to  the  construction  under  the  former  law. 
There  are,  to  be  sure,  several  alterations  introduced  in 
respect  to  limitations,  but  none  that  affect  the  principles  I 
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have  mentioned,  as  applicable  to  this  case.  The  Statute 
of  Limitations,  I  conceive,  will  not  operate  to  preclude  one 
man  from  asserting  title  to  his  estate,  except  where  its 
operation  will  have  the  effect  of  turning  into  a  right  the 
possession  of  another.  But  if  on  such  evidence  as  was 
given  here  it  should  be  held  that  the  plaintiff  had  lost 
his  right  of  entry,  what  would  become  of  the  estate  ?  No 
shadow  of  right  or  possession  is  shewn  in  any  one  else. 

Macaulay,  J. — Unless  the  possession  was  vacant,  the 
statute  4  Wm.  IV.  ch.  1,  sec.  17,  determines  that  the  right 
of  entry  first  accrued  to  the  plaintiff's  brother  in  1813, 
when  his  father  died,  if  not  in  the  father  himself  in  1809, 
when  he  first  became  entitled,  unless  the  proviso  in  section 
17  throws  on  the  plaintiff  the  onus  of  proving  that  the 
land  was  unoccupied ;  and  it  appears  to  be  in  favor  of  the 
plaintiff,  in  the  absence  of  proof  that  the  grantee  of  the 
Crown,  or  any  one  under  him,  ever  actually  occupied,  or 
had  notice  of  any  other  occupant  being  in  possession.  I 
forbear  expressing  an  opinion  in  favor  of  setting  aside  the 
nonsuit  on  any  other  ground, as  it  may  be  made  a  question 
whether  the  Statute  of  Limitations  above  mentioned  may 
not  operate  against  the  plaintiff,  though  the  possession  was 
vacant  till  within  twenty  years  last  past,  so  as  to  bar  his 
right  of  recovery  in  ejectment  against  one  having  actually 
intruded  or  abated,  &c.,  within  the  period  of  twenty  years. 
Upon  the  evidence  it  must,  I  think,  be  intended  that  the 
land  was  not  actually  occupied  at  all,  at  least  not  adversely 
to  the  plaintiff's  father,  and  that  when  he  died  the  posses- 
sion was  left  vacant;  that  the  plaintiff's  brother  did  not 
make  any  actual  entry,  but  died  leaving  such  possession 
still  vacant.  When  the  defendant  entered  as  an  abator  does 
not  appear,  and  if  only  recently,  the  plaintiff  may  contend 
that  while  the  possession  was  vacant  the  statute  did  not 
run  against  him  or  his  deceased  brother;  in  other  words, 
that  it  only  comes  into  operation  when  there  is  a  possession 
held  by  a  stranger ;  in  this  case,  when  the  defendant  first 
entered  as  ati  abator,  a  period  not  ascertained.  On  these 
points  I  give  no  opinion,  until  the  facts  in  relation  to  the 
possession  are  more  fully  made  out.         Rule  absolute. 

T  VOL.  VI. 
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Stewart  v.  Byrne. 

Trover  for  goods  given  hy  plaintiff  to  defendant  whilst  under  duress—  Verdict  for 
defendant — New  trial  granted. 

Where  in  an  action  of  trover  it  was  apparent  that  the  goods  for  which  the 
action  was  brought  were  transferred  by  the  plaintiff  to  the  defendant 
when  under  duress,  and  the  jury  found  a  verdict  for  the  defendant 
against  the  justice  of  the  case — the  court  granted  a  new  trial. 

Trover  for  cattle  and  goods,  which  were  transferred  by 
the  plaintiff  to  the  defendant  by  a  bill  of  sale,  made  when 
the  plaintiff  was  in  illegal  custody  under  a  justice's  de- 
taining warrant,  the  law  authorizing  the  issuing  of  such 
warrant  having  expired.  The  court  instructed  the  jury 
that  the  arrest  was  illegal,  and  the  bill  of  sale  made  under 
such  constraint  void.  The  jury  found  for  the  defendant, 
and  the  plaintiff  having  moved  for  a  new  trial,  the  judg- 
ment of  the  court  was  given  by 

Robinson,  C.  J. — The  jury  received  a  proper  direction, 
and  therefore  if  we  saw  clearly  that  the  verdict  was  in 
accordance  with  the  justice  of  the  case,  we  might  in  our 
discretion  refuse  to  disturb  it,  although  not  strictly  in 
accordance  with  the  law.  But  we  think  that  the  rule 
should  be  made  absolute.  The  bill  of  sale  was  acted  upon 
in  a  high-handed  and  rather  oppressive  manner.  It  was 
clearly  obtained  from  the  plaintiff  while  illegally  deprived 
of  his  liberty,  and  it  can  make  no  difference  that  he  may 
have  supposed  at  the  time  that  his  imprisonment  was 
illegal ;  that  would  only  make  him  the  more  ready  to  yield 
to  the  constraint.  If  this  verdict  were  sustained  it  would 
be  difficult  to  distinguish  this  case  from  most  others,  where 
a  party  might  take  the  law  into  his  hands  in  enforcing  a 
righteous  claim.  On  such  points  the  rights  of  parties  must 
be  protected. 

Rule  absolute  on  payment  of  costs. 
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^  Carey  v.  Tx\te. 

Trespass — Justification  by  a  pound-keeper  as  such. 
In  a  plea  of  justification  by  a  pound-keeper  for  taking  a  pig,  where  the 
justification  was  that  the  pig,  contrary  to  township  regulations,  broke 
through  a  lawful  fence ;  it  was  held  necessary  to  allege  that  the  fence 
was  within  the  township,  and  to  shew  the  close  in  which  the  pig  was 
trespassing  at  the  time  of  seizure. 

Demurrer. — The  plaintiff  declared  in  trespass  for  a  pig. 

Plea,  actio  non,  because  the  defendant  says  that  before  the 
said  time  when,  &c.,  at  the  township  of  Windham,  at  a  town- 
ship meeting  of  the  inhabitants,  &c.,  of  the  said  township, 
duly  assembled,  &c.,  it  was,  among  other  things,  ordered 
and  determined  that  no  fence  should  be  considered 
lawful  except  it  should  be  made  4J  feet  high,  including 
the  rider,  which  should  be  well  supported  with  stakes 
made  of  good  sound  materials  laid  close,  so  as  to  keep 
hogs  from  going  through  ;  and  also  that  all  hogs  should  be 
considered  free  commoners,  and  allowed  to  run  at  large, 
unless  they  should  break  down,  go  through,  or  jump  over  a 
lawful  fence,  then  in  that  case  they  should  be  liable  to  be 
impounded,  and  the  owner  pay  damage  as  the  law 
directed  ;  that  afterwards,  at  another  township  meeting, 
&c.,  all  the  resolutions  of  the  former  meeting  were  con- 
tinued, except  that  the  fine  to  be  laid  on  the  owner  or 
owners  of  any  animal  or  animals  running  at  large  con- 
trary to  the  said  resolutions  should  be  the  sum  of  one 
dollar  per  head  only ;  and  the  said  defendant  says  that 
before  and  at  the  said  time  when,  &c.,  he  was  and  is  a  pound- 
keeper  of  the  township  of  Windham,  &c.,  and  that  the  said 
sow  of  the  said  plaintiff,  being  permitted  and  suffered  by 
the  plaintiff'  to  go  and  run  at  large  as  a  free  commoner 
within  the  said  township  of  Windham,  before  the  said  time 
when, &c.,  was  used  and  accustomed  to,  and  did  go  through 
and  jump  over  divers  fences,  made  according  to  the  said 
order  in  that  behalf,  and  was  then  and  there  running  at 
large,  contrary  to  the  said  several  orders  and  determinations 
so  made  at  the  township  meetings  as  aforesaid,  and 
thereupon  the 'said  defendant,  being  such  pound-keeper  in 
the  said  township  of  Windham,  did  seize,  take  and  drive 
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the  said  sow  to  a  certain  common  pound,  and  did  then  and 
there  impound  the  same,  &c. ;  and  the  plea  then  alleged  a 
sale  according  to  law,  &c. 

Special  demurrer,  that  the  sow  is  not  alleged  to  have  been 
used  to  break,  &c.,  fences  in  the  township  of  Windham  ; 
that  the  sow  is  not  alleged  to  have  done  any  damage  in  any 
enclosure,  and  that  the  pound-keeper  is  not  stated  to  have 
been  acting  within  his  jurisdiction. 

Robinson,  C.  J. — I  think  that  the  plaintiff  is  entitled  to 
judgment  on  this  demurrer ;  that  the  pound-keeper  has  only 
power  to  impound  and  sell  pigs  brought  to  him  by  some 
person,  doing  damage,  or  for  a  fine  for  violating  the  town- 
ship laws.  I  think  also  he  should  be  shewn  to  be  acting 
within  his  division,  and  it  should  have  been  expressly  said 
that  the  sow  broke  fences  within  the  township. 

Macaulay,  J. — On  the  ground  that  no  specific  fence 
within  the  township  is  alleged  to  have  been  broken,  I 
think  this  plea  is  insufficient.  Hogs  were  free  commoners, 
not  prohibited  running  at  large,  at  all  events  not  until  any 
individual  animal  forfeited  the  right  by  breaking  through  a 
lawful  fence,  owing  to  the  qualification  of  the  by-law, 
commencing  at  the  word  "unless;"  it  cannot  be  said, 
therefore,  that  the  plaintiff  had  incurred  a  penalty  of  five 
shillings,  on  the  ground  that  his  pig  was  running  at  large 
contrary  to  the  regulations,  without  more.  It  is  true  one 
part  of  the  regulation  provides  that  if  any  hog  jumped 
over,  got  through  or  broke  down  a  lawful  fence,  it  should 
be  liable  to  be  impounded,  and  the  owner  to  pay  damages; 
but  this  is  no  more  than  the  statute  would  have  allowed 
without  any  specific  regulation,  unless,  by  reason  of  once 
trespassing,  the  privilege  was  lost  for  the  whole  year.  If 
the  township  regulations  impose  a  fine,  in  addition  to  the 
damages,  upon  animals  not  prohibited  from  running  at 
large,  but  which  being  authorized  to  do  so  may  trespass, 
notwithstanding  the  protection  of  a  lawful  fence,  it  is  not 
stated  v^^ith  sufficient  certainty.  For  all  that  appears,  many 
animals  may  be  prohibited  from  running  at  large  at  all,  (as 
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stallions,  bulls,  rams,  &c.),  and  a  fine  or  penalty  of  five 
shillings  may  be  imposed  on  such  as  infringe  the  regula- 
tions. If  the  fine  is  also  applicable  to  those  animals  which 
legally  running  at  large  may  become  trespassers  by  over- 
leaping or  forcing  a  lawful  fence,  it  should  be  more  per- 
fectly set  forth  ;  for  as  stated  it  can  only  be  intended  to 
apply  to  animals  prohibited  from  running  at  large,  that  is, 
running  at  large  contrary  to  the  regulations.  If  a  hog, 
being  a  free  commoner,  but  having  forced  through  a  lawful 
fence,  renders  the  owner  liable  to  the  penalty,  and  the 
animal  is  impounded  to  satisfy  the  same,  as  also  private 
damages  to  the  owner  of  the  close  trespassed  upon,  and  the 
plaintiff's  pig  was  seized  and  impounded  by  the  defendant 
for  infringing  the  regulations — thus  viewed,  he  should  have 
stated  what  specific  fence  had  been  forced,  and  in  what 
close  the  pig  was  trespassing,  to  enable  the  plaintiff  to  take 
issue  on  some  certain  and  material  point.  This  not  being 
done,  I  certainly  think  the  plea  insufficient  on  this  de- 
murrer. 

Judgment  for  plaintiff. 


TRINITY  TEEM,  4  &  5  VICTORIA. 


Present — The  Chief  Justice. 
"        Mr.  Justice  Jones,  {a) 
"        Mr.  Justice  M'Lean.  (6) 


LoNGWORTH  v.  M'KaY  ET  AL. 

General  issue— Admissibility  of  evidence  which  should  be  specially/  pleaded. 
When  a  defence  should  be  specially  pleaded,  the  court  will  not,  with  the 
consent  of  the  parties,  admit  evidence  of  such  defence  under  the  general 
issue. 

The  inferior  courts  can  entertain  a  suit  for  the  balance  remaining  due  upon 
a  written  undertaking  to  pay  a  larger  sum. 

Trespass  de  bonis  asportatis.    Plea,  general  issue. 

The  defendants,  by  the  assent  of  the  plaintiff  given  at  the 

(a)  Mr.  Justice  Macaulay  sitting  in  the  Practice  Court,  and  Mr.  Justice 
Hagerman  absent  in  England. 

{b)  Mr.  .Justice  M'Lean  having  presided  in  the  Practice  Court  last  term 
gave  no  judgment  in  cases  argued  last  term  in  this  court.  ' 
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trial,  were  allowed  to  shew  in  their  defence  that  the  goods 
were  seized  under  an  execution  issued  by  the  defendants, 
as  commissioners  of  a  Court  of  Requests  ;  the  plaintiff  con- 
tending that  the  cause  of  action  upon  which  their  judgment 
was  given,  and  execution  issued,  was  such  as  the  commis- 
sioners could  not  entertain.  The  demand  proved  was  upon 
a  written  evidence  of  debt  for  £12  10s.  Od.,  and  the  plain- 
tiff, before  the  commissioners,  abated  £2  10s.  Od.  of  the 
demand,  in  order  to  bring  the  matter  within  the  cognizance 
of  the  court.  The  plaintifT  recovered  a  verdict  in  this 
action  of  trespass  for  £11,  with  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  commissioners  did  not  exceed  their  jurisdiction, 
and  were  not  therefore  trespassers.  A  rule  Nisi  having 
been  accordingly  granted,  and  the  case  argued,  judgment 
was  now  given  by 

Robinson,  C.  J. — The  first  difficulty  is  that  the  plaintifT 
at  the  trial  proved  a  trespass,  and  the  defence,  upon  the 
sufficiency  of  which  we  are  asked  to  pronounce,  is  one  that 
could  not  legally  be  given  in  evidence  under  the  defendants' 
plea.  The  parties,  though  it  be  irregular,  may  agree  to 
waive  objections  at  a  trial,  if  the  court  will  concur,  in 
order  to  obtain  the  opinion  of  the  jury  upon  facts  which 
are  in  dispute,  and  with  the  intention  of  abiding  by  that 
opinion,  so  that  the  regularity  of  the  proceeding  shall 
never  be  called  in  question  ;  but  it  is  different  when  we  are 
required  to  pronounce  a  judgment  in  Banc,  upon  the 
validity  of  a  defence  which  we  must  see  is  not  open  to 
the  parties  upon  the  record,  and  which,  for  that  cause  alone, 
we  must  necessarily  adjudge  to  be  invalid.  So  far  as  our 
opinion  is  to  have  the  force  of  a  judgment  in  this  case,  it 
must  be  lor  the  plaintiff,  for  the  reason  I  have  stated ;  but  if 
our  opinion  shall  be  taken,  on  the  ground  of  an  arrange- 
ment between  the  parties  by  their  mutual  assent,  I  have  no 
objection  to  say,  that  I  think  that  the  commissioners  might 
legally  entertain  a  suit  for  a  debt  of  £10,  as  a  balance 
remaining  due  upon  a  written  undertaking  to  pay  a  larger 
sum*    What  the  legislature  meant  was  to  restrain  these 
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courts  from  affecting  parties  by  their  judgment  to  a  greater 
extent  than  £10,  intending  that  any  amount  beyond  that 
should  only  be  recoverable  on  the  finding  of  a  jury  and 
upon  legal  principles,  not  summarily  before  commissioners, 
on  their  ideas  of  justice  and  good  conscience.  This  end  is 
maintained  when  the  sum  recovered  is  kept  within  the 
prescribed  limit,  and  the  ground  of  action  is  strictly  a  con- 
tract. The  first  objection  that  can  be  raised  in  this  case  is, 
that  the  commissioners  are  assuming  to  judge  of  the  validity 
of  a  written  instrument,  assuring  a  sum  of  money  larger 
than  their  jurisdiction  extends  to  ;  but  the  rules  of  evidence 
are  the  same  in  respect  to  the  exeoution  and  validity  of 
instruments,  whatever  may  be  the  amount  involved  in  them ; 
and  so  long  as  the  commissioners  do  not  in  fact  adjudicate 
for  an  amount  beyond  £10,  the  parties  sued  are  exposed  to 
no  more  risk  or  disadvantage  in  the  one  case  than  the  other. 
But  it  may  be  objected,  that  the  plaintiff  in  these  courts 
cannot  confer  jurisdiction  by  limiting  his  demand  to  £10, 
when  in  fagt  the  contract  is  for  a  larger  sum — I  do  not  see 
why  he  should  not;  no  injury  is  done  to  the  debtor,  but 
rather  a  benefit.  If  upon  a  promissory  note  for  £100,  £5 
only  is  in  fact  due,  that  balance  I  think  can  be  recovered 
in  the  Court  of  Requests,  upon  proving  the  note,  and 
admitting  that  the  residue  has  been  paid ;  the  defendant,  it 
is  true,  may  dispute  the  signature  of  the  note,  but  the 
commissioners  could  have  no  more  difficulty  in  determining 
that  fact  in  regard  to  a  note  of  £100  than  one  of  £5;  and 
as  their  decision  could  in  fact  involve  only  an  interest  to 
the  amount  of  £5,  there  seems  to  be  no  reason  why  they 
should  be  unable  to  investigate  the  validity  of  the  cause  of 
action  thus  limited.  I  give  this  opinion,  however,  under 
the  conviction  that  whenever  a  creditor  does  in  such  a  case 
claim  only  a  small  sum  as  due  on  the  security,  he  does 
thereby  preclude  himself  from  setting  up  any  further  de- 
mand upon  the  same  instrument  ;  and  I  further  think  tha 
there  might,  in  such  cases,  arise  a  defence  before  the  com- 
missioners w^hich  they  could  not  entertain,  and  which 
would  consequently  compel  them  to  dismiss  the  suit. 

Rule  discharged. 
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Regina  v.  Kelly. 

Ejectment — Attachment  for  nonpayment  of  costs  not  an  execution  under 
5  Wm.  IV.  ch.  3. 

An  attachment  for  nonpayment  of  costs  is  not  a  writ  of  execution,  and  a 
party  taken  under  it  is  not  entitled  to  be  discharged  from  custody  as 
having  been  illegally  arrested  for  costs  only,  under  5  Wm.  IV.  ch.  3,  sec.  2. 

This  was  an  application  for  a  rule  to  discharge  the  de- 
fendant, who  was  in  custody  on  an  attachment  issued 
against  him  as  lessor  of  the  plaintiff  in  an  ejectment  for 
non-payment  of  costs,  according  to  the  practice,  on  the 
ground  that  he  could  not  be  detained  in  custody  for  costs 
only,  under  5  William  lY.  ch.  3,  sec.  2. 

Per  Cw\ — It  is  quite  clear  that  the  section  of  the  sta- 
tute referred  to  applies  only  to  executions  upon  judg- 
ments, and  not  to  attachments  for  not  paying  costs  ordered 
by  rule  of  court,  and  for  which  there  is  no  other  remedy. 

Rule  refused. 


The  Queen  v.  Matthews  et  al. 

Recognizance — Estreat — Relief  under  7  Wm.  IV.  ch.  10. 
When  a  recognizance  for  the  appearance  of  a  person  charged  with  a 
criminal  offence  is  estreated  for  non-appearance  at  the  time  appointed,  the 
court,  on  an  application  to  discharge  the  estreat  under  7  Wm.  IV.  ch.  10. 
sec.  10,  will  act  only  on  the  grounds  set  out  in  the  statute. 

This  was  application  under  7  William  IV.  ch.  10,  sec.  10, 
for  an  order  of  this  court  to  discharge  a  forfeited  recogni- 
zance, entered  into  by  the  defendants  for  the  appearance  of 
Jacob  Morrell  and  others,  at  the  Court  of  Oyer  and  Ter- 
miner, holden  for  the  Home  District  in  October  last,  upon  a 
charge  of  stealing  a  heifer.  The  defendants  in#  their  affi- 
davit did  not  show  the  amount  of  the  estreated  recognizance, 
but  set  forth  only  that  they  tried  to  overtake  the  persons 
for  whom  they  were  bound,  when  they  found  that  they  had 
absconded,  but  were  unsuccessful ;  that  they  were  loyal 
subjects,  and  would  be  distressed  if  the  estreat  were  ne- 
forced. 

Per  Cur. — The  considerations  stated  by  these  defend- 
ants cantiot  be  entertained  by  this  court,  because  they 
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constitute  no  excuse  for  the  parties  not  appearing  ;  they  are 
grounds  of  lenity  to  be  sought  for  from  the  government. 

Rule  refused. 


Armour  v.  Bos  well  et  al. 

New  trial — Action  for  false  imprisonment — Excessive  damages. 
New  trial  granted  for  excessive  damages  in  action  for  false  imprisonment. 

Trespass  for  false  imprisonment.  Pleas,  general  issue, 
and  a  special  plea  of  justification,  under  a  commitment  for 
a  contempt  before  magistrates  and  an  assault  upon  one  of 
them  while  in  the  exercise  of  their  duty.  It  appeared  on 
the  trial  that  the  conduct  of  the  plaintiff  before  the 
magistrates  was  most  improper,  and  also  that  on  his  com- 
mitment he  was  placed  in  a  cell  in  the  gaol.  The  jury 
found  a  verdict  for  the  plaintiff  for  i>  ,  and  the  defendants 
moved  for  a  new  trial  for  excessive  damages. 

Robinson,  C.  J. — I  have  looked  carefully  over  the  plead- 
ings and  evidence  given  at  the  trial  in  this  case,  and,  in  my 
opinion,  it  went  fairly  and  correctly  to  the  jury ;  and  if  upon 
the  evidence  and  the  charge  which  they  received,  they  had 
found  a  verdict  for  the  defendants,  1  should  not  have 
thought  their  verdict  wrong,  for  there  was  evidence  suffi- 
cient to  sustain  it.  The  assault,  nevertheless,  by  the 
plaintiff  was  controverted,  and  the  evidence  upon  it  was 
contradictory  and  doubtful,  and  therefore  it  cannot  be  said 
that  the  defendants  were  entitled  to  a  verdict  in  their  favor, 
because  their  defence  on  the  pleadings  is  so  set  out  as  to 
make  the  proof  of  an  assault  upon  Mr.  Burnham  necessary. 
But  if  there  ever  was  a  case  in  which  a  plaintiff  (admitting 
him  to  have  been  illegally  imprisoned)  had  little  claim  to 
damages,  it  certainly  is  this  case ;  and  upon  the  ground  of 
excessive  damages,  I  have  no  hesitation  in  saying,  that  we 
ought  to  interpose  in  justice  to  the  defendants,  and  even 
upon  higher  grounds.  Such  conduct  as  the  plaintiff's, 
which  led  to  the  imprisonment  he  complains  of,  tends  to 
the  disorganization  of  society.    Upon  the  evidence  of  some 
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of  his  own  witnesses  no  one  can  question  the  justice  at 
least  of  his  commitment,  or  can  say  that  he  has  reason  to 
complain  of  being  ordered  into  custody,  and  detained  as 
he  was.  His  being  placed  in  a  cell  was  not  the  act  of 
these  defendants. 

Jones,  J. — In  9  B.  &  C.  840,  which  was  an  action  for  a 
wrongful  imprisonment,  under  a  writ  of  capias  ad  satis- 
faciendum for  seven  weeks,  and  in  which  the  plaintiff  re- 
covered £150,  a  new  trial  was  granted  for  excessive 
damages,  Bayley^  /,  in  giving  judgment  saying  "  the 
damages  were  beyond  all  question  disproportionate  to  the 
injury  which  the  plaintiff  had  sustained.  The  jury  gave 
damages  greatly  disproportionate  to  what  upon  a  sober 
consideration  of  the  case  ought  to  have  been  given."  If 
the  court  in  that  case  felt  bound  to  relieve  the  defendant 
from  a  verdict  for  £150,  how  much  more  imperatively  are 
the  court  called  upon  in  this  case  to  interfere.  Here  the 
defendants  acted  temperately  and  moderately,  intending  to 
restrain  the  plaintiff  for  a  short  time,  till  they  could  inquire 
into  his  conduct,  which  appeared  to  have  been  contemptu- 
ous, gross  and  violent. 

McLean,  J.,  concurred. 

Rule  absolute. 


Jones  v.  Ashcroft  et  al. 

Promissory  note — Aeiion  by  payee  against  maker  and  endorser  subsequent  io 

himself. 

"Where  in  an  action  by  the  payee  against  the  maker  and  endorser  of  a  pro- 
missory note,  it  appeared  that  the  endorser  put  his  name  on  it  as  a 
surety  for  the  maker, 

Eeldy  that  the  plaintiff  could  not  recover  against  him,  as  he  was  a  party  to 
the  note  subsequent  to  the  plaintiff  himself. 

This  was  on  action  brought  by  Jones,  on  a  promissory 
note  made  by  Ashcroft,  payable  to  Jones  or  order,  and 
endorsed  by  McDonald,  the  other  defendant.  Ashcroft  gave 
the  note  to  Jones  for  a  horse  and  waggon  which  he  pur- 
chased from  him,  and  McDonald  endorsed  the  note  as  a 
surety.    Jones  never  endorsed  it.    A  verdict,  however,  was 
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rendered  in  his  favor  against  both  defendants.  The  de- 
fendant McDonald  now  moved  to  set  aside  the  verdict 
against  hin:i,  and  enter  a  verdict  in  his  favor  on  leave 
reserved. 

Per  Cur. — It  is  clear  that  this  case  cannot  be  distin- 
guished from  that  of  Thew  v.  Adams  (Hilary  term, 
3  Vic),  decided  in  this  court,  and  that  on  the  authority  of 
that  case  the  verdict  against  McDonald  must  be  set  aside, 
and  a  verdict  entered  in  his  favor.  The  damages  assessed 
against  Ashcroft  will  of  course  stand.  No  one  could 
acquire  an  interest  in  this  note  until  Jones  the  payee 
endorsed  it:  McDonald's  name  being  written  on  the 
back  cannot  make  him  liable  as  endorser,  because  he 
cannot  be  held  to  have  received  and  transferred  it  for  value. 
Neither  would  an  endorsement  by  Jones  enable  an  action 
to  be  brought  against  McDonald  by  him. 

Rule  absolute  to  enter  verdict  for  McDonald. 


HixoN  v.  Hamilton. 

Sheriff— Staying  proceedings  when  security  has  paid  the  full  amount  of  hif 

liability. 

The  court  will  not  stay  proceedings  in  an  action  against  a  sheriff's  surety, 
•who  has  suffered  judgment  to  go  by  default,  on  the  ground  that  he  has 
already  paid  the  full  amount  of  his  liability,  unless  such  payment  were 
after  plea  pleaded;  and  the  costs  of  actions  brought  against  the  sureties 
cannot  be  included  in  making  up  the  amount  for  which  he  is  liable  under 
his  covenant. 

The  question  before  the  court  in  this  case  was  whether 
under  the  13th  and  14th  clauses  of  3  William  IV.  ch.  9, 
the  court  will,  on  summary  application  on  affidavits  of 
facts,  stay  execution  on  a  judgment,  or  stay  judgment 
against  the  sheriff's  securities,  where  they  have  before 
paid  to  the  full  amount  of  their  liability,  or  whether  they 
must  exonerate  themselves  by  pleading ;  and  whether  costs 
are  to  be  included  in  making  up  the  amount  for  which 
they  are  liable  under  their  covenants.  The  defendants  had 
already  pleaded  the  payment,  but  judgment  had  been 
against  them  on  demurrer  to  this  plea. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Whatever  the  court  might  do  in  a  case  where  they 
were  asked  in  an  early  stage  of  the  proceedings  to  stay 
them  on  this  ground,  we  cannot,  I  think,  entertain  this 
application  now.  This  action  has  gone  the  full  length 
of  execution.  For  all  that  appears,  the  defendant  might 
have  applied  on  the  same  grounds  before  the  trial,  or  even 
immediately  after  action  brought.  He  does  not  stale  in  his 
affidavit  that  the  amount  of  his  liability,  £500,  paid  to  other 
claimants  under  the  covenant,  or  any  part  of  it,  was  paid 
since  the  bringing  of  this  action  ;  and  there  is  reason  to 
infer  that  it  was  not,  for  he  did  plead  this  matter  in  dis- 
cbarge of  the  covenant,  but  pleaded  it  badly,  so  that  he 
has  had  judgment  against  him  on  demurrer ;  and  it  would 
be  unreasonable  to  allow  him  now,  upon  this  summary 
application,  the  benefit  of  a  defence,  which  he  seems  to 
have  been  in  a  condition  to  plead,  and  therefore  ought  to 
have  pleaded,  and  which,  moreover,  if  it  could  properly 
be  made  the  ground  of  relief  upon  a  summary  application, 
ought  to  have  been  advanced  without  unnecessary  delay. 
It  is  fortunate  that  the  sum  for  which  judgment  is  rendered 
in  this  case  is  small.  1  do  not  wish  to  be  taken  as  ex- 
pressing an  opinion  that  the  court  will  certainly  not 
interpose  upon  an  application  of  this  sort,  if  made  promptly 
and  clearly  supported.  With  respect  to  costs,  I  incline  to 
think  that,  upon  the  construction  which  we  must  give  to 
the  14th  and  20th  clauses,  the  surety  is  bound  to  give 
indemnity  to  parties  suffering  loss,  to  the  extent  of  £500, 
which  he  could  not  be  said  to  do,  if  the  costs  were  taken 
into  account,  because  the  payment  of  these  is  not  indem- 
nity ;  nor  are  the  costs  part  of  the  damages  recovered — (see 
14th  clause).  It  appears  therefore,  by  what  is  stated  in  this 
case,  that  the  surety  has  not  in  fact  paid  to  the  extent  of 
his  liability. 

Judgment  for  the  plaintiff. 
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Davis  v.  M'Nab. 

Dower — Execution  for  damages  set  aside,  damages  not  being  claimed. 

A  writ  of  execution  for  damages  and  costs  in  dower  was  set  aside,  damages 
being  neither  claimed  on  the  record  nor  awarded  in  the  judgment. 

The  defendant  obtained  a  rale  Nisi  in  Easter  term  last 
to  set  aside  execution  for  damages  and  costs,  issued  on  a 
udgment  in  dower  unde  nihil  habet^  for  irregularity.  The 
tenant  pleaded  a  plea  which  was  demurred  to,  and  also 
ne  ungues  accouple,  on  which  the  parties  went  to  trial,  as 
well  as  to  assess  damages  contingent  on  the  demurrer. 
The  demandant  succeeded  on  the  trial  of  the  issue,  and 
damages  were  assessed  at  one  shilling.  Judgment  was 
entered  thereon,  and  execution  issued  for  £19  Os.  3d. 
damages  and  costs.  This  writ  the  tenant  now  moved 
against,  on  the  ground  that  the  record  of  the  judgment 
contained  no  averment  that  the  husband  of  the  demandant 
died  seized  ;  that  judgment  could  not  therefore  be  given  for 
damages  for  detaining  the  dower,  and  that,  as  a  conse- 
quence, costs  could  not  be  awarded. 

Robinson,  C.  J.— On  examining  the  proceedings  we 
find  that  damages  for  detaining  the  dower  are  not  in  fact 
distinctly  claimed  on  the  record.  If  they  had  been,  and 
judgment  had  been  given  for  them,  I  know  not  why  it 
would  not  have  been  good  ;  for  it  does  clearly  appear  on  the 
record  that  the  husband  did  die  seized — the  plea  upon  which  - 
the  issue  of  law  was  raised  admits  it.  But  the  execution 
must  be  set  aside,  for  there  is  nothing  whatever  in  the 
judgment  to  support  it.  No  damages  are  said  to  have 
been  awarded,  and  nothing  is  said,  of  costs  further  than 
that  forty  shillings  costs  were  found  by  the  jury. 

Jones,  J. — The  rule  must  be  absolute  for  setting  aside 
the  execution  for  irregularity.  It  is  issued  upon  a  judg- 
ment for  damages  and  costs,  and  as  no  such  judgment 
exists  it  is  clearly  irregular. 

Rule  absolute. 
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Palmer  v.  M'Donell. 

Practice — Opening  rule. 
The  court  will  not  open  a  rule  after  it  has  been  made  absolute,  where  the 
opposite  party  has  had  regular  notice  of  the  rule  Nisi,  and  full  opportunity 
to  answer  it. 

The  defendant  moved  this  term  to  open  a  rule  absolute, 
which  was  made  in  the  Practice  Court  last  term,  for  setting 
aside  an  award  made  in  this  case,  (the  rule  Nisi  having 
been  served  four  days  before  the  end  of  the  term,  and  the 
rule  having  been  moved  absolute  on  the  last  day)  on 
affidavits  sworn  in  April  and  June.  He  swore  that  he 
did  not  well  know  what  the  rule  was,  or  when  it  was 
necessary  to  shew  cause,  and  he  repelled  and  explained 
the  grounds  on  which  he  supposed  the  award  was  set  aside. 

Per  Cur. — It  would  be  contrary  to  established  practice 
to  open  a  rule  on  such  grounds,  and  to  admit  of  cause 
being  shewn  after  the  rule  was  made  absolute. 

Rule  refused. 


Bowes  v.  Johnson  et  al.,  Ex. 

Executor — Pica  of  outstanding  Judgment,  and  plene  administravit — Replication, 

lands. 

When  in  action  against  an  executor  he  pleaded  a  judgment  recovered  against 
him  as  executor,  and  plene  administravit  prceter  £5,  and  the  plaintiff 
replied  lands  of  the  testator,  but  did  not  aver  that  the  lands  were  remain- 
ing when  action  brought,  and  neither  confessed  nor  denied  the  judgment 
alleged  in  the  plea — the  replication  was  held  bad  on  special  demurrer. 

Assumpsit  on  promissory  note  of  testator. 

Plea — Judgment  recovered  against  the  defendants  as 
executors  for  £209,  which  is  still  due,  and  plene  adminis- 
travit prcBter  £5.  Plaintiff  replied,  neither  denying  nor 
confessing  and  avoiding  the  judgment,  but  setting  forth 
that  he  was  a  British  subject ;  that  the  testator  died  seized  of 
lands  more  than  enough  to  satisfy  the  judgment  pleaded 
and  the  plaintiff's  demand,  and  he  prayed  judgment  and  his 
damages,  &c.,  to  be  levied  off  the  goods  to  the  value  of  £5, 
and  which  should  hereafter  come,  &c.,and  of  the  lands,  &c. 
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Special  demurrer,  for  not  admitting  nor  denying 
the  judgment ;  for  praying  judgment  for  damages  of  the 
goods  and  lands  unadministered,  without  noticing  the 
judgment  already  recovered,  and  for  not  averring  that  there 
were  lands  of  testator  remaining  when  action  brought. 

Per  Cur. — The  replication  is  clearly  bad  on  the  grounds 
set  forth,  and  the  case  in  3  Wils.  56  contains  nothing 
that  can  support  it. 

Judgment  for  defendant  on  demurrer. 


M'Crae  v.  Hamilton. 

Action  hy  sheriff — Surety — Pr of ert  of  covenant  not  necessary. 
In  an  action  against  the  sureties  of  a  sheriff,  it  is  not  necessary  in  the  de- 
claration to  make  any  profert  of  the  covenant. 

Covenant  against  a  sheriff's  sureties  under  the  statute, 
the  declaration  making  no  profert^  but  shewing  that  the 
covenant  was  entered  into  on  the  22nd  of  October,  1837 ; 
and  the  default  of  the  sheriff,  which  was  alleged  as  a 
breach,  was  on  a  writ  of  execution  returnable  in  Easter 
term,  1840,  and  which  was  alleged  to  have  been  returned. 
Special  demurrer — that  no  prof  ert  is  made  of  the  covenant, 
and  that  it  is  does  not  appear  that  default  was  made  by  the 
sheriff  within  four  years  after  the  execution  of  the  cove- 
nant. Joinder. 

Robinson,  C.  J. — The  plaintiff  is  not  bound  to  make 
prqfert,  because  the  deed  is  not  in  his  custody  or  power. 
Upon  the  second  objection  the  defendant  must  also  fail, 
and  judgment  must  be  against  the  demurrer. —  1  Saund.  9  ; 
5  Rep.  75  ;  1  Lev.  83 ;  3  Wils.  1. 

Jones,  J. — On  the  first  objection,  the  want  of  proferty 
the  plaintiff  must  prevail.  The  object  of  the  rule  requiring 
profert  is  to  enable  the  party  sued  upon  a  deed  in  the 
possession  of  the  plaintiff  to  obtain  inspection  by  having  a 
copy.  Here  by  law,  the  deed  under  which  the  plaintiff 
claims  is  required  to  be  in  duplicate,  and  one  part  of  it  is 
deposited  with  the  Secretary  of  the  Province,  and  the  other 
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filed  with  the  clerk  of  the  peace  of  the  district  for  which 
the  surety's  principal  is  sheriff.  It  is  no  more  in  the  pos- 
session, or  under  the  control,  of  the  plaintiff  than  the 
defendant ;  either  of  them  can  at  any  time  obtain  an  in- 
spection or  a  copy  of  it,  by  express  provision  contained  in 
the  statute.  As  to  the  second  ground  of  demurrer,  the 
covenant  is  stated  to  have  been  entered  into  on  the  22nd 
October,  1837,  and  the  money  made  on  the  writ  returnable 
the  last  day  of  Easter  term,  1840.  The  default  clearly' 
appears  to  have  been  made  within  the  four  years  during 
which  the  defendant  was  liable  on  his  covenant. — 6  T.  R. 
265  ;  I  Saund.  118,  170  ;  2  Saund.  291 ;  Strange,  233. 

Judgment  for  plaintiff  on  demurrer. 


Strange  v,  Jarvis,  Sheriff. 

False  return — Special  instructions — Priority  of  executions. 
When  in  an  action  against  a  sheriff  for  a  false  return  to  an  esecution  against 
goods,  the  plaintiff  averred  that  he  delivered  his  writ  to  the  sheriff  with 
instructions  not  to  proceed  upon  it  until  some  other  writ  of  execution 
against  the  same  defendant  should  come  into  his  hands  ;  that  another  writ 
did  come  into  his  hands ;  that  the  sheriff  seized  and  sold  under  both 
writs,  and  made  sufficient  money  to  satisfy  both,  but  falsely  returned  that 
proceedings  had  been  stayed  on  the  plaintiff 's  writ,  and  that  he  could 
not,  in  consequence,  make  the  money — the  declaration  was  held  good  on 
general  demurrer. 

Demurrer. — The  plaintiff  sued  in  case  for  a  false  return 
to  a  writ  of  execution,  and  the  defendant  demurred  generally 
to  the  first,  second,  third  and  sixth  counts  of  the  declaration. 

In  the  first  count,  the  plaintiff  set  forth  that  he  had  recovered 
a  judgment  in  this  court  against  one  William  Ware,  and  taken 
out  execution  against  his  goods,  which  he  delivered  to  the 
defendant  on  the  25th  of  February,  1840,  returnable  in  Trinity 
term,  and  endorsed  to  levy  £273  12s.  2d;  that  at  the  same 
time  the  defendant  was  instructed  (not  said  by  whom)  not 
to  execute  the  writ,  nor  take  any  proceedings  thereupon, 
until  some  other  writ  of  fieri  facias  should  come  to  him  to 
be  executed  against  the  goods  of  Ware,  but  that  so  soon  as 
any  other  writ  of  Fieri  Facias  should  come  to  him  to  be 
executed,  then  that  he  should  execute  the  plaintiff's  writ; 
that,  on  the  20th  of  March,  another  writ  did  come  against  the 
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goods  of  Ware  and  one  McKenzie,  at  the  suit  of  Holmes 
and  Spiers  for  £100  17s.  6d. ;  that  defendant,  before  the 
return  of  either  writ,  seized  and  sold,  hy  virtue  of  the  said 
loritSy  goods  and  chattels  of  Ware  to  the  value  of  the 
moneys  endorsed  on  both  writs,  and  more ;  yet  that  he  has 
not  paid  to  the  plaintiff  the  sum  made  on  his  writ,  and  at 
the  return  falsely  returned  that  proceedings  on  the  said 
writ  were  stayed  by  order  of  the  plaintiff,  and  that  in  con- 
sequence thereof  he  could  not  make  the  money. 

The  second  count  varied  from  the  first  only  in  stating  the 
instructions  given  to  the  defendant  to  be  "to  act  upon  the 
writ,  and  execute  the  same  in  due  form  of  la\y  whenever 
any  other  writ,  &c.,  should  be  delivered  to  him,"  and  that 
when  the  plaintiff's  writ  was  delivered  to  him  he  had  no 
other  Fieri  Facias  against  the  goods  of  Ware.  The  third 
count  stated  the  special  instructions  to  have  been  given  by 
the  agent  of  the  plaintiff.  The  sixth  count  stated  that 
although  Ware  had  goods  sufficient  to  answer  the  plaintiff's 
execution,  yet  defendant  did  not  levy,  but  falsely  returned 
(as  in  the  other  counts). 

Robinson,  C.  J. — By  demurring,  the  defendant  admits 
that  he  seized  and  sold  under  both  writs  while  they  were 
in  force,  and  levied  the  full  amount  endorsed  on  both 
writs.  If  he  had  levied  no  more  than  enough  to  satisfy 
the  second  execution  (8  B.  &  C.  132),  then  under  the 
circumstances  it  might  have  been  insisted  that  he  was 
bound  to  apply  the  money  levied  upon  that  second  execu- 
tion, because  Holmes  and  Spiers  might  have  claimed  to 
have  the  first  writ  regarded  as  fraudulent,  accompanied 
as  it  was  with  the  instructions  not  to  act  upon  it  until 
another  writ  came.  Whether  enough  appears  on  this 
record  to  compel  the  inference  of  fraud  to  be  drawn  by  the 
court  might  be  questioned,  but  we  need  not  now  discuss 
this.  Here  is  no  contest  between  creditors  for  priority. 
The  defendant  admits  that  he  made  the  amount  of  both 
writs,  and  of  course  he  cannot  claim  to  retain  for  his  own 
use  the  surplus  above  Holmes  and  Spiers'  writ.  The 
question  then  is  simply,  whether  he  ought  to  pay  it  over  to 

X  VOL.  VI. 


162 


queen's  bench,  trinity  term,  4  &  5  VIC. 


this  plaintiff,  or  to  Ware  the  debtor?  And,  in  my  opinion, 
it  admits  of  no  doubt  that  on  the  case  stated  and  admitted 
on  this  record  he  is  legally  liable  to  the  plaintiff*.  The 
direclion  to  the  sheriff*  not  to  enforce  the  writ  until  it  should 
become  necessary  by  another  creditor  pressing,  affords,  to 
be  sure,  room  for  an  inference  of  fraudulent  collusion 
between  the  plaintiff",  Strange  and  Ware,  to  cover  the  goods 
for  Ware's  benefit  against  Holmes  and  Spiers,  or  other 
creditors;  and  therefore,  as  regards  any  such  creditors,  the 
sheriff  would  incur  great  risk,  if  he  did  not  give  to  their 
executions  priority,not  withstanding  their  coming  later  into 
his  hands.  But  could  Ware  himself  urge  the  objection  that 
a  direction  given  apparently  to  favor  him  and  deceive 
others  made  the  execution  a  nullity?  I  think  clearly  not. 
To  determine  whether  the  sheriff  is  or  is  not  bound  to  pay 
over  this  money  to  the  plaintiff*,  we  must  consider  that  he 
certainly  must  be  so  bound,  unless  he  can  be  compelled  to 
pay  it  to  Ware.  But  surely  Ware  could  not  sue  for  it.  The 
answer  to  him  would  be  that  the  Fieri  Facias  at  Slrange's 
suit  bound  his  goods  from  the  time  it  came  to  the  sheriff''s 
hands;  that  the  directions  not  to  enforce  it  might  be  com- 
plained of  by  others  as  fraudulently  designed  to  favor 
him,  but  that  he  could  not  set  up  such  an  inference  as  a 
ground  of  action,  and  sue  on  that  account  for  the  money; 
that  would  be  in  disregard  of  clear  legal  principles.  I 
think  on  the  first  three  counts,  judgment  must  clearly  be 
for  the  plaintiff* ;  and,  in  respect  to  the  sixth  count,  I  am  of 
opinion  he  is  also  entitled  to  judgment,  because  we  know 
nothing  of  any  wiits  but  these  two,  and  are  not  to  suppose 
any  ;  and  if  Ware  had  goods  sufficient  to  satisfy  both,  then, 
when  the  second  writ  came,  the  defendant  might  and  ought 
to  have  seized,  if  he  had  not  before  done  so,  and  sold  to 
satisfy  both  writs.  Who  was  to  urge  fraud?  Certainly 
Ware  could  not. 

Jones,  J. — It  is  in  substance  set  forth  in  the  several  counts 
that  the  plaintiff  delivered  to  the  defendant  a  Fieri  Facias 
against  the  goods  of  Ware,  with  instructions  not  to  execute 
the  writ  unless  another  Fieri  Facias  at  the  suit  of  another 
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party  against  Ware  should  be  delivered  to  him,  and  in 
such  case  to  proceed  wiih  his  writ ;  that  another  writ  was 
delivered  to  him  ;  that  he  seized,  sold  and  made  the  money 
under  bolh  writs,  but  made  a  false  return  to  the  plaintiff's, 
as  set  forth.  I  consider  the  counts  perfectly  good.  The 
sheriff  having  made  the  money  on  this  writ  and  the  only 
olher  alleged  to  have  been  in  his  hands,  it  is  quite  imma- 
terial which  was  entitled  to  priority,  and  his  return  is 
false.— 1  T.  R.,  729  ;  Impey,  154  ;  1  Salk.  320.  When  two 
writs  are  delivered  to  a  sheriff,  and  he  sells  upon  the  one 
last  received,  and  makes  the  amount,  but  pays  the  money 
over  to  the  plaintiff  on  the  first  writ,  which  was  in  fact 
entitled  to  priority,  he  is  nevertheless  answerable  to  the 
plaintiff  in  the  second  execution.  He  must  then  be  clearly 
liable  tobolh  plaintiffs,  where,  as  in  thiscase,  he  recovers  the 
amount  of  both  writs, — 5  Mod.  376  ;  1  Ld.  Raym.  251. 

.ludgmenl  for  the  plaintiff. 


PROUDFOOT  V.  Trotter  et  al. 

Award — Notice  to  produce  evidence — Insvfficiency  of  time. 
On  reference  to  arbitration,  after  the  arbitrators  and  umpire  had  heard  the 
plaintilF's  witnesses,  the  defendants  refused  to  give  their  evidence,  and 
the  arbitrator  appointed  by  them  would  not  concur  in  the  award.  The 
umpire,  in  consequence,  gave  notice  to  the  defendants  to  produce  tlieir 
witnesses,  but  the  time  which  he  gave  for  their  production  was  so  short 
that  the  defendants  could  not  bring  them  before  him,  and  he  made  his 
award  on  the  evidence  which  he  had  already  heard.  The  court  held  that 
the  notice  to  the  defendants  did  not  give  them  sufficient  time,  and  there- 
fore set  the  award  aside. 

This  was  an  application  by  the  defendants  to  set  aside 
the  award  of  an  umpire,  on  the  ground  that  it  had  been 
made  by  him  without  giving  them  an  opportunity  to  pro- 
duce evidence,  contrary  to  his  engagement,  and  without 
sufficient  notice  being  given  to  them. 

It  appeared  that  the  cause  had  been  referred  al  Nisi 
Prius  by  rule  of  reference  :  the  counsel  for  the  parties 
were  to  name  an  umpire  before  the  arbitrators  sat  ; 
that  the  arbitrators  and  umpire  were  to  hear  the  evidence 
together,  and  the  umpire  was  to  make  an  award  by 
the  10th  of  November,  1840,  if  the  arbitrators  disagreed, 
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or  did  not  make  their  award  by  the  4th  of  November. 
On  the  29lh  of  October  and  several  subsequent  days  the 
arbitrator  and  umpire  heard  the  plaintiff's  witnesses? 
and  when  his  case  was  concluded,  they  called  for  the 
defence,  but  the  defendants  declined  going  into  evidence, 
without  giving  any  reason  for  their  refusal,  except  that 
they  were  dissatisfied  wilh  the  arbitrators'  proceedings, 
and  the  arbitrator  appointed  by  them  thereupon  refused  to 
concur  in  any  award.  The  umpire  then,  on  the  5th  of  No- 
vember, gave  notice  to  the  defendants  that  he  would  hear 
their  witnesses  on  the  7th  of  November;  this  notice  was 
given  as  late  as  4  P.M.  on  Saturday  afternoon,  and  the  de- 
fendants' witnesses  could  not  be  got  together  by  Monday 
morning,  and,  as  the  defendants  were  not  prepared  with 
their  defence  at  the  time  appointed,  the  umpire  made  an 
award  in  favor  of  the  plaintiff  for  £1425.  There  were 
several  other  objections  urged  by  the  defendants,  but  as  the 
judgment  of  the  court  did  not  turn  upon  them,  they  are  not 
noticed. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion,  after  an  anxious  consideration  of 
the  case,  that  the  rule  for  setting  aside  the  award  must 
be  made  absolute.  The  amount  awarded  is  large  :  if  it 
were  otherwise,  or  if  we  could  see  strong  ground  for 
being  satisfied  that  the  defendants  can  have  suffered 
nothing  from  the  want  of  notice  and  opportunity  which 
the}'^  complain  of,  then  I  think  that  it  would  be  the  inclina- 
tion of  my  brothers,  as  it  would  be  mine,  to  let  the  award 
stand,  for  we  see  upon  the  whole  case  strong  evidence  of  a 
premeditated  design  to  defeat  the  reference.  But  unfortu- 
nately (if  the  award  is  just,  which  we  have  no  good  reason 
to  question)  the  proceedings  have  not  been  clear  and  con- 
sistent, and  the  umpire  has,  by  his  method  of  managing 
the  case,  laid  it  open  to  objections,  which  we  feel  must 
prevail.  It  is  quite  clear  that  the  arbitrators  (having  on  the 
29th  of  October,  and  several  subsequent  days,  heard  the  evi- 
dence on  the  pan  of  the  plaintiff,  and  having  then  called 
upon  the  defendants  to  go  into  their  case,  which  they 
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declined  to  do,  and  that,  without  any  sufficient  reason, 
and  indeed  without  any  pretence  of  reason)  might  have 
acted  decidedly  upon  such  refusal,  and  might  have 
made  their  award  upon  the  case  as  it  stood  before  them. 
This  was  not  done,  it  seems,  because  the' defendants' 
arbitrator  would  not  concur  in  it,  but  by  his  conduct 
chose  to  give  effect  to  the  obstruction  offered  by  the  de- 
fendants' counsel.  The  umpire  had  sat  with  the  arbitrators 
on  all  the  previous  days,  and  heard  all  that  they  had  heard; 
he  might  therefore  have  made  his  umpirage,  if  he  had 
pleased,  ex  parte ^  in  the  same  manner  that  they  might  have 
made  their  award,  if  the  defendants  continued  in  their 
resolution  not  to  produce  witnesses.  But,  without  reference 
to  past  occurrences,  he  gives  a  formal  written  notice  to  the 
defendants,  expressly  calling  upon  them  to  make  out  their 
case,  and  therefore  entitling  them  to  be  fully  heard.  We 
are  called  on  then  to  consider,  had  they  from  that  moment 
a  due  opportunity  of  doing  what  they  were  thus  called 
upon  to  do?  We  do  not  think  that  we  can  safely  say 
they  had,  considering  more  especially  the  importance  of  the 
case  to  be  investigated,  the  time  taken  on  the  part  of  the 
plaintiff,  the  place  of  residence  of  the  defendants  and  their 
witnesses,  and  the  time  which,  without  enlarging  the 
award,  the  umpire  had  it  in  his  power  to  give  them.  It 
was  not  necessary,  therefore,  to  exact  what  seems  impos- 
sible ;  and,  since  the  umpire,  whether  necessary  or  not,  held 
out  to  the  defendants  that  their  evidence  would  be  received, 
time  for  producing  it  should  have  been  allowed. 

Rule  absolute. 
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The  Chief  Justice. 
Mr.  Justice  Macaulay. 
Mr.  Justice  McLean. 
Mr.  Justice  Haoerman.  (a) 


Miller  v.  Munro. 

Money  paid — Recovery  of  costs  bp  a  party  indemnified. 
An  action  for  money  paid  will  not  lie  against  a  person  who  has  engaged  to 
indemnify  another  against  the  costs  of  an  action  brought  against  him, 
for  the  amount  of  those  costs,  after  they  had  been  paid  by  the  party  in- 
demnified ;  the  action  should  be  special  on  the  indemnity. 

Assumpsit  for  money  paid.  Upon  the  trial  it  appeared 
that  the  plaintiff  had,  as  tenant  to  the  defendant,  held 
certain  premises  in  Niagara,  which  were  claimed  by  one 
Russell,  who  brought  an  ejectment  against  the  plaintiff  to 
recover  possession  ;  that  the  plaintiff  was  willing  to  ac- 
knowledge the  title  of  Russell,  but  gave  notice  of  the  action 
to  the  defendant,  who  repeatedly  requested  him,  both 
verbally  and  in  writing,  to  remain  in  possession  and  defend  ' 
the  action,  and  that  he  would  hold  him  harmless  against 
all  consequences,  and  all  loss  and  expenses  ;  that  the  plain- 
tiff accordingly  did  defend,  and  Russell  recovered  judgment 
and  obtained  possession,  and  afterwards  brought  an  action 
for  mesne  profits  against  the  plaintiff,  in  which  he  obtained 
judgment,  but,  not  being  satisfied  with  the  amount  recovered 
in  that  action,  he  proceeded  also  against  the  defendant  as 
landlord,  and  having  recovered  a  larger  verdict  against  him, 
he  issued  execution  against  the  plaintiff  only  for  the  costs  of 
the  action  against  him,  which  the  plaintiff"  having  paid, 
together  with  his  own  costs,  he  now  sought  to  recover  from 
the  defendant  as  money  paid  to  his  use  on  his  promise  to 
indemnify  him.    Leave  was  reserved  to  the  defendant  to 


Present — 
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move  to  enter  a  nonsuit,  on  the  ground  that  the  action 
should  have  been  special  assumpsit  on  the  guarantee, 
and  a  rule  to  that  effect  was  accordingly  granted  and  argued 
last  term.  The  plaintiff  obtained  a  verdict  for  £53,  the 
amount  which  he  claimed. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  plaintiff  cannot  maintain 
his  verdict  upon  the  common  count  for  money  paid^ 
but  that  he  ought  to  have  declared  specially  upon  the 
undertaking  to  indemnify,  and  that  for  that  reason  the 
rule  for  a  nonsuit  must  be  made  absolute.  The  case  of 
Howes  V.  Martin  (1  Esp.  N.  P.  C.  162),  relied  upon  by  the 
plaintiff,  is  very  different  from  the  present  case.  Here  the 
defendant  is  liable  wholly  and  solely  by  reason  of  the 
guarantee  which  he  has  given;  but  for  that,  Miller  would  be 
alone  liable  for  iheoccupation,  and  for  the  costsof  the  action, 
and  the  only  reason  that  can  be  given  for  his  looking  to 
this  defendant  to  reimburse  him,  is  because  he  engaged  to 
indemnify  him.  The  case  ciied  from  6  C.  &  P.  673  is  in 
point  for  the  defendant,  and  in  Betts  et  al.  v.  Gibbins  (2 
A.  &  E.  57),  which  is  -a  case  much  like  the  present,  the 
declaration  was  special. — 5  Esp.  N.  P.  C.  1  ;  4  Camp.  81. 

Rule  absolute. 


Wright  v.  Merriam. 

Statute  of  Limitations — Administrator. 
In  an  action  by  an  administrator,  a  replication  of  a  promise  to  the  intestate, 
in  answer  to  a  plea  of  the  Statute  of  Limitations,  is  not  supported  by 
proof  of  a  promise  to  the  administrator. 

Assumpsit  on  a  promissory  note  made  by  the  defendant, 
payable  to  one  Brockett  (who  died  in  1832)  or  order,  and 
endorsed  by  Phillip  Brockett's  administrator  to  the  plaintiff. 

Pleas — The  general  issue,  and  the  Statute  of  Limitations; 
and  replication  of  a  promise  within  six  years  to  the  in- 
testate. 

At  the  trial,  the  making  of  the  note,  the  endorsement, 
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and  a  promise  to  pay  Phillips,  the  administrator,  were 
proved  »by  Phillips  himself;  and  it  was  objected  by  the 
defendant  that  Phillips  was  not  a  competent  witness,  and 
that  even  if  he  were,  the  replication  of  a  promise  to  the 
intestate  was  not  supported  by  a  proof  of  a  promise  to  him. 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  these  objections. 

Per  Cur.' — We  are  of  opinion  that  the  postea  in  this 
(  case  must  be  delivered  to  the  defendant,  as  a  proof  of 
a  promise  to  the  administrator  does  not  support  the  issue. 
— Ld.  Raym.  1101  ;  3  East,  409  ;  2  Saund.  63  k  (note) ;  1 
B.  &  C.  248.  And  we  see  no  objection  to  Phillips,  who 
endorsed  as  administrator  of  the  payee,  being  received  as 
a  witness,  as  the  payee  himself  might,  if  he  had  been 
living. — I  Camp.  408. 

Judgment  for  defendant. 


PIart  et  al.  v.  Boyle, 

A  judge  in  chambers  has  power  to  set  aside  a  judgment  of  non  pros. 

A  defendant  cannot  sign  judgment  of  non  pros  for  not  declaring  when  the 
plaintiffs  have  in  fact  declared,  but  a  mistake  has  been  made  in  the  name 
of  one  of  them  ;  the  proper  course  being  to  move  to  amend  the  declaration, 
under  7  Wm.  IV.  ch.  3,  or  to  set  it  aside  for  irregularity. 

Where  a  declaration  is  amended  in  the  name  of  the  plaintiff,  it  is  sufficient 
to  amend  the  declaration  filed,  without  filing  an  amended  copy  of  the 
declaration. 

A  rule  Nisi  was  obtained  by  the  defendant  in  this  cause 
to  set  aside  a  judge's  order  made  in  chambers,  (setting  aside 
a  judgment  of  non  pros  signed  by  the  defendant)  and  the 
filing  and  service  of  the  declaration,  interlocutory  judgment 
and  assessment  of  damages,  for  irregularity  with  costs,  or 
on  the  merits  on  payment  of  costs,  under  the  following  cir- 
cumstances :  In  the  process  issued  by  the  plaintiffs  one  of 
them  was  incorrectly  named  Jesse  Moses,  instead  of  Jesse 
Joseph,  but  the  names  were  correctly  stated  in  the  copy 
served,  and  the  defendant  accordingly  entered  his  appear- 
ance correctly.  In  the  vacation,  after  the  writ  was 
returnable,  on  the  29th  of  January,  the  plaintiffs  served  their 
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declaration  in  the  name  of  Jesse  Moses,  and  the  defendant 
having  treated  it  as  a  nullity,  and  signed  judgment  oi  non 
pros  on  the  15th  of  February,  the  plaintiffs  on  the  25th  of 
the  same  month  obtained  a  judge's  order,  after  summons 
and  argument,  to  set  aside  the  judgment  of  non  pros,  with 
costs,  and  to  amend  the  declaration  by  striking  out  the 
name  of  Moses,  and  inserting  that  of  Joseph.  The  de- 
claration fded  was  amended  accordingly,  but  no  amended 
copy  was  served,  and  interlocutory  judgment  having  been 
signed  on  the  4th  of  May,  damages  were  assessed  at  the  Perth 
assizes  for  £44  9s.  4d.  ;  the  defendant  having  given  the 
plaintiffs  notice  that  he  would  move  to  set  their  proceed- 
ings aside  in  this  term.  The  defendant's  counsel  urged 
that  a  judgment  of  non  pros,  being  a  final  judgment,  could 
not  be  set  aside  by  a  judge  in  chambers;  that  the  inter-, 
locutory  judgment  was  irregularly  signed,  no  copy  of  the 
amended  declaration  having  been  served;  and  that  at  any 
rate,  as  the  defendant  had  filed  a  special  affidavit  of  merits, 
he  ought  to  be  relieved  on  payment  of  costs. 

Robinson,  C.  J. — The  defendant  was  wrong  in  signing 
judgment  of  non  pros.  He  could  not  treat  the  declaration 
of  the  plaintiffs,  carrying  out  the  error  made  in  the  name 
in  the  process,  as  no  declaration.  He  had  admitted  himself 
to  be  in  court  in  an  action  rightly  entitled,  and  when  the 
plaintiffs  afterwards  declared  in  a  suit  varying  in  the  name 
of  one  of  the  plaintiffs,  the  defendant  might  have  moved  to 
amend  under  7  Wm.  iV.  ch.  3,  which  extends  to  misno- 
mers of  plaintiffs  as  well  as  defendants,  or  he  might  have 
applied  to  set  aside  the  declaration  for  irregularity,  but  he 
was  not  at  liberty  to  sign  judgment  of  non  pros.  Having 
done  so,  that  judgment  was  set  aside  for  irregularity  by  the 
order  of  a  judge  in  chambers,  and  the  question  is  now 
raised  whether  the  judge  had  power  to  make  such  an  order. 
It  is  difficult  to  say  in  all  cases  whether  a  judge  in 
chambers  can  do  a  certain  act,  because,  as  proceedings  in 
chambers  are  not  reported,  much  may  be  done  there  as 
matter  of  constant  practice  which  we  can  nevertheless 
find  no  trace  of  in  reports.    If  it  has  never  been  questioned 
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afterwards  on  the  validity  of  the  order,  nothing  is  heard  of 
it.  I  find  no  case  in  which  it  is  said  a  judgment  of  non 
pros  may  be  set  aside  in  chambers,  nor  any  that  it  cannot 
be.  On  principle,  and  reasoning  from  analogons  cases,  I 
do  not  see  that  it  cannot  be.  It  is  true  that  if  the  judgment 
of  non  pros  stands  it  is  final  in  the  action,  so  is  a  judg- 
ment in  ejectment  against  the  casual  ejector,  which  is 
nevertheless  relieved  against  by  a  judge  in  chambers,  if 
irregular,  upon  terms ;  so  also  a  judgment  on  cognovit  is 
final,  and  yet  a  judge  may  relieve  against  it  if  improperly 
obtained,  and  he  has  the  same  power  in  actions  of  debt,  in 
setting  aside  judgments  by  default,  when  ihey  are  final. 
Mr.  Chitty,  in  his  Treatise  on  the  Practice  of  the  Courts, 
says  (3  Chit.  Prac.  30-2-3),  not  that  a  judge  cannot 
set  aside  a  judgment  and  execution,  but  "  that  a  judge 
will  not  in  general  make  an  absolute  and  continuing 
order  to  set  aside  a  judgment  or  execution,  but  will 
stay  proceedings  until  the  party  can  apply  in  term." 
In  Rex  V.  Wilkes  (4  Burr.  25-27)  the  principles  on  which 
business  is  transacted  in  chambers  is  considered,  and  also 
in  Mr.  Justice  Wilmot's  Collection  of  Cases  and  Opinions. 
It  is  there  slated  that  the  judge  acts  as  for  the  court,  and  his 
order,  I  conceive,  stands  till  the  court  rescinds  it.  The 
signing  judgment  of  non  pros  is  a  step  in  practice  taken 
by  the  party  at  his  peril,  not  like  a  judgment  upon  verdict 
or  demurrer,  the  solemn  act  of  the  court.  If  allowed  to 
stand  it  makes  an  end  of  the  cause;  but  if  signed  irregularly, 
I  do  not  see  why  the  plaintiff'  must  necessarily  be  delayed 
to  the  following  term,  or  why  he  should  not  obtain  relief  as 
the  defendant  does,  on  a  judgment  by  default  irregularly 
signed.  And  at  r  U  events  the  order  was  made ;  and  unless 
it  can  be  shewn  to  be  a  case  in  which  a  judge  has  not  the 
power — not  merely  a  case  in  which  it  is  not  usual  to  ex- 
ercise it — the  defendant  could  not  treat  it  as  absolutely 
inoperative.  The  plaintiff's  could  proceed  to  sign  judgment 
and  assess  their  damages  as  they  did,  and  the  defendant 
can  only  be  relieved — as  I  think,  upon  his  affidavit  of  merits, 
should  be  done — by  making  his  rule  absolute  for  setting 
aside  the  judgment  and  assessment  upon  payment  of  costs. 
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It  was  sufficient  under  the  order  for  amendment  lo  amend 
the  declaration  already  filed,  and  if  for  any  cause  the  judg- 
ment by  default  was  irregularly  signed,  the  application  lo 
set  il  aside  should  have  been  made  promptly. 

Jones,  J. — I  think,  from  the  best  consideration  I  can  give 
the  subject,  that  the  court  ought  not  to  interfere  with  the 
order  made  by  the  judge,  and  that  although  in  general  a 
judge  in  chambers  will  not  set  aside. a  judgment  like  this, 
yet  if  he  thinks  proper  to  do  so,  and  the  court  are  of  opinion 
that  the  judgment  should  be  set  aside,  they  will  not  interfere 
with  his  order  for  an  excess  of  jurisdiction. 

McLean,  J.,  concurred. 

Rule  absolute  on  payment  of  costs. 


Mullen  et  al.  v.  Keru. 

Goods  sold — Action  barred  by  an  evasion  of  the  revenue  laws. 
Where  merchants  residing  in  the  United  States  sold  goods  to  the  defendant, 

and  combined  with  him  in  furnishing  false  invoices  to  evade  the  revenue 

lavsrs  of  this  Province  in  respect  to  the  amount  of  duties  to  be  paid  on  tho 

importation  of  such  goods, 
Held,  that  the  plaintiffs  could  not  recover  their  value  from  the  defendant  in 

this  country. 

Assumpsit  for  goods  sold  and  delivered  by  the  plaintiffs, 
who  were  merchants  trading  in  the  City  of  New  York,  to 
recover  from  the  defendant,  a  merchant  residing  in  Ham- 
ilton, in  this  Province,  the  value  of  a  large  quantity  of 
tobacco  and  snufF  sold  to  him  by  them,  amounting  to  §1347 
59c.  At  the  trial  the  defendant  resisted  the  claim,  on  the 
ground  that  the  plaintiffs  had  fraudulently  combined  with 
him  to  evade  the  revenue  lav^s  of  the  Province,  in  respect 
to  the  amount  of  the  duties  to  be  paid  on  the  importation  of 
those  goods,  by  furnishing  him  with  false  invoices  for  that 
express  purpose.  The  facts  were  elicited  by  the  examina- 
tion of  the  sale-clerk  and  book-keeper  under  a  commission, 
and  by  the  production  of  the  true  and  false  invoices.  It 
appeared  that  the  defendant  in  person  purchased  the  goods 
in  New  "fork  on  the  17th  of  October,  1839,  by  sample,  and 
at  the  time  directed  the  plaintiffs'  book-keeper  to  send  him 
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two  invoices,  one  true  and  the  other  false.  Neither  invoice 
was  then  made  out,  and  the  goods  were  afterwards  for- 
warded in  the  usual  way  by  river  and  canal  to  Oswego,  at 
the  risk  of  the  defendant.  On  the  31st  of  October  an  invoice 
was  sent  by  the  plaintiflfs  containing  a  detailed  statement 
of  the  parcels  of  tobacco  and  snufF,  with  the  price  of  each 
parcel  affixed,  making  the  aggregate  value  ^680  69c.,  with 
a  letter  at  the  foot  in  these  words  : — 

"  Sir, — Above  we  forward  you  your  bill  for  purchases 
of  the  17th.  We  have  shipped  them  bythe  Oswego  line, 
and  we  hope  that  this  will  reach  you  in  time  lo  meet  them. 
We  are  sorry  that  we  could  not  send  it  sooner,  but  at  this 
season  we  are  very  busy,  and  must  plead  our  apology. 

"  Yours  respectfully, 
"  (Signed,)  John  Mullen  &  Co." 

The  signature  was  in  the  handwriting  of  one  of  the 
plaintiffs.  On  the  2nd  of  November  another  invoice  was 
sent,  corresponding  almost  exacdy  with  the  former  one  in 
the  various  parcels,  but  charging  them  at  double  the  value 
then  set  down,  and  increasing  the  value  to  $1347  59c.,  and 
at  the  foot  of  this  invoice  the  following  note  : — 

"  Sir, — A  few  days  ago  we  forwarded  your  feigned 
invoices  for  your  last  purchase,  which  we  hope  you  have 
ere  this  received ;  we  now  forward  you  true  invoices. 

"  Yours  respectfully, 

"John  Mullen  &  Co. 
"  Peter  Cassidy." 

The  signature  was  in  the  handwriting  of  Cassidy,  the 
plaintiffs'  book-keeper,  who  swore  that  he  conceived  that 
the  object  of  the  false  invoice  was  to  avoid  payment  of  the 
full  duty.  It  was  not  shewn  what  invoice  was  in  fact  ex- 
hibited to  the  collector  of  the  customs,  nor  what  amount  of 
duty  was  paid,  nor  that  any  duty  was  paid.  Upon  these 
facts,  the  Chief  Justice,  who  tried  the  cause,  was  directing 
the  jury  to  find  for  the  defendant  upon  the  grounds  which 
appear  in  his  judgment,  when  the  plaintiffs'  counsel 
submitted  to  a  nonsuit,  with  leave  to  move  to  set  it  aside. 
A  motion  was  accordingly  made,  and  a  rule  Nisi  granted 
and  argued  last  term. 
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Robinson,  C.  J. — I  continue  of  the  opinion  which  I  ex- 
pressed at  the  trial;  and,  having  looked  into  the  cases 
cited,  and  such  others  as  I  could  find  bearing  upon  the  point, 
I  think  the  nonsait  ought  to  stand.  It  is  evident  from  the 
testimony  of  the  plaintiffs'  book-keeper  and  clerk,  that  the 
defendant  had  before  been  a  customer  of  the  plaintiffs, 
which  may  account  for  the  readiness  with  which  the  extra, 
ordinary  request  to  be  furnished  with  a  false  invoice  seems 
to  have  been  understood  and  complied  with.  The  legal 
effect  of  such  a  grossly  fraudulent  combination  between  the 
foreign  merchant  and  the  inhabitant  of  this  Province  to 
defeat  our  revenue  laws  is  a  point  of  some  consequence  to 
be  understood.  It  may  be  taken  to  be  a  well-settled  prin- 
ciple that  foreign  merchants  residing  abroad  are  not  bound 
in  their  transactions  there  to  recognize  the  revenue  laws  of 
this  country  ;  they  are  not  necessarily  supposed  to  know 
them,  and  are  under  no  obligation  to  inquire  into  them. 
When,  therefore,  the  plaintiffs  in  this  case  were  asked  by 
Mr?  Kerr,  an  inhabitant  of  this  country,  to  sell  him  a 
quantity  of  tobacco,  for  the  purpose  of  being  brought  by 
him  into  Canada,  they  were  under  no  obligation  to  inquire 
whether  it  could  be  legally  imported  into  Canada,  or  upon 
what  terms.  Again,  even  if  they  knew  that  the  goods  which 
he  was  purchasing  were  either  wholly  contraband,  or  were 
liable  to  duty,  and  that  he  intended  to  elude  the  prohibition 
or  the  duty  by  smuggling  them,  they  might  nevertheless 
sell  to  him  without  risk,  because  they  were  not  bound  to 
concern  themselves  in  the  observance  of  our  revenue  laws 
by  others.  It  is  sufficient  if  they  themselves  do  nothing 
wrong  ;  they  are  not  called  upon  to  prevent  a  wrong  of  this 
nature  being  done  by  others.  In  merely  selling  the  goods 
they  are  safe.  So  far  do  the  reported  cases,  decided  upon 
the  same  principle,  extend  impunity  to  the  foreign  merchant. 
But  it  is  equally  clear  that  if  he  takes  an  active  part  in  the 
measure  intended  to  defeat  our  revenue  laws,  if  he  lends 
himself  to  any  dishonest  contrivance  for  this  purpose,  he 
incurs  this  consequence— that  although  he  is  by  his  residence 
beyond  the  reach  of  our  laws  in  one  sense,  yet  he  disables 
himself  by  his  criminal  conduct  from  availing  himself  of 
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those  laws  for  enforcing  a  claim,  which  is  contaminated  by 
his  fraudulent  act.  He  can  no  longer  say  that  he  was 
not  bound  to  know  our  revenue  laws,  for  he  has  given  evi- 
dence of  his  knowledge  of  them  by  his  fraudulent  contrl 
vance  to  evade  them,  and  when  the  fact  of  this  misconduc: 
is  proved  against  him,  the  principle  a'pplies  which  is  clearly 
recognized  by  the  court  in  the  case  of  Monk  et  al.  v.  Abel 
(3  B.  &  P.  35) — namely,  that  having  acted  in  contravention 
of  the  laws  of  this  country,  he  shall  not  have  the  assistance 
of  those  laws  to  enable  him  to  recover.  From  3  T.  R. 
454  ;  4  T.  R.  467  ;  5  T.  R.  599 ;  1  East,  96  ;  1  Esp. 
N.  P.  C.  91;  1  Selw.  N.  P.  63,  I  think  it  appears  very 
clearly  that  the  assisting  in  a  contrivance  to  smuggle  con- 
taminates the  foreign  merchant's  claim  to  sue  for  the  price 
of  the  goods,  and  disables  him  from  suing  in  our  courts.  It 
was  argued  here  that  the  contract  was  completed  by  the  sale 
and  delivery  of  the  goods,  and  could  not  be  vitiated,  unless 
by  shewing  that  it  was  expressly  a  part  of  the  agreement 
that  a  false  invoice  should  be  sent.  What  was  said  by 
Lord  EUenborough  at  NisiPrius  in  Att.-Gen.  v.  Bell  (1  Tyr. 
52)  seems  to  support  that  argument,  but  that  case  was  under 
very  different  circumstances.  In  the  case  in  5  T.  R.  599,  and 
other  cases  of  the  same  kind,  where  the  act  of  participation 
was  the  having  the  goods  packed  in  a  particular  way,  no 
distinction  of  this  kind  prevailed,  and  I  see  no  more  reason 
for  referring  such  an  act  to  the  contract  of  sale,  than  the 
act  of  making  out  false  invoices.  According  to  the  evi- 
dence taken  before  the  commission,  the  defendant  spoke  for 
false  invoices,  while  he  was  at  the  plaintiffs'  store  making 
his  purchases;  the  false  invoice  was  made  out  before  the 
true  one,  and  sent  on  so  as  to  meet  the  arrival  of  the  goods 
and  be  in  time  to  answer  the  fraudulent  purpose  of  entering 
them  at  half  their  value  ;  it  was  sent,  not  as  if  in  compli- 
ance with  any  late  request,  but  with  many  apologies  for  the 
few  days  delay,  which  was  attributed  to  the  press  of  busi- 
ness, and  with  the  expression  of  earnest  hope  that  it  might 
yet  be  in  time.  It  is  very  true  that  for  all  we  know  the 
request  to  send  a  false  invoice  may  have  been  made  a  day 
or  two  or  three  days  after  the  goods  were  sold.    I  am  not 
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clear  that  it  would  make  any  difference  if  this  were  shewn, 
for  we  must  still  say,  as  is  said  by  the  court  in  several  of 
the  cases  cited,  that  the  act  done  by  the  plaintiffs  was  such 
a  contravention  of  oor  law  in  regard  to  the  subject  of  the 
contract,  as  would  disable  them  from  suing  upon  it  in  our 
courts.  But  when  the  plaintiffs  chose  to  be  nonsuited,  I 
was  proceeding  to  tell  the  jury  that  all  things  were  to  be 
presumed  most  strongly  against  the  wrong-doer  in  cases  of 
:his  kind,  and  that  it  was  no  unnatural  supposition  to  look 
upon  the  whole  as  composing  one  transaction  and  agree- 
ment. 1  do  not  consider  that  it  was  at  all  material  to  the  ^ 
defence  to  shew  that  the  goods  were  in  fact  fraudulently 
entered  or  attempted  to  be  so.  If  anything  was  subse-  I 
qucntly  done  which  could  make  the  fraudulent  act  insigni- 
ficant and  harmless,  or  diminish  its  guilty  tendency,  it 
lays  on  the  plaintiffs  to  show  it.  In  the  absence  of  any 
proof,  the  presumption  is  that  this  fraudulent  invoice  was 
not  asked  and  famished  without  an  object,  and  whether 
the  object  succeeded  or  failed  is  wholly  immaterial ;  nor  is 
there  anything  in  the  argument  that  the  statute  which 
regulates  the  entry  of  goods,  subject  to  a  duty  ad  valorem^ 
enables  the  collector  to  guard  effectually  against  fraudulent 
attempts  to  impose  upon  him  in  regard  to  the  value,  by 
authorizing  the  collector  to  take  the  goods  at  10  per  cent 
above  the  invoice  price, — (See  Imperial  act,  3  &  4  Wm.  IV. 
ch.  59,  sec.  23.)  It  is  well  known  that  respect  is  generally 
paid  to  the  invoice,  in  the  absence  of  apparent  grounds  of 
suspicion  :  when  the  collector  is  not  a  judge  of  the  article 
he  would  no  doubt  often  accept  the  evidence  without 
suspicion,  relying  upon  the  integrity  of  merchants  ;  and 
where  the  seller  deliberately  sends  a  false  invoice  with  his 
goods,  he  abuses  a  confidence  which  the  collector  is  entitled 
to  place  in  traders  of  a  respectable  standing.  It  was  well 
observed  by  Lord  Mansfield  in  Holman  v.  Johnson  (Cowp. 
341) :  "  The  objection  that  a  contract  is  immoral  or  illegal,  as 
between  plaintifi'  and  defendant,  sounds  at  all  times  very 
ill  in  the  mouth  of  the  defendant;  it  is  not  for  his  sake, 
however,  that  the  objection  is  ever  allowed,  but  it  is  founded 
in  general  principles  of  policy,  which  the  defendant  has  the 
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advantage  of,  contrary  to  the  real  justice,  as  between  him 
and  the  plaintiff.  It  is  on  that  ground  the  court  goes ;  not  for 
the  sake  of  the  defendant,  but  because  they  will  not  lend 
their  aid  to  such  a  plaintiff."  In  holding  these  merchants 
resident  abroad  disabled  from  suing  in  our  courts  for  the 
price  of  these  goods  which  they  have  sold  under  a  feigned 
invoice,  in  order  to  defraud  our  revenue,  we  are  deciding 
without  a  precedent  (so  far  as  I  know)  precisely  in  point ; 
but  there  can  be  no  doubt  that  the  particular  act  of  partici- 
pation is  immaterial,  so  long  as  it  is  clear  that  there  has 
been  an  active  participation.  In  principle,  the  packing  up 
the  goods  sold  in  a  particular  manner  in  order  to  facilitate 
smuggling,  is  undistinguishable  from  such  an  act  as  this. 
The  difference  which  there  is  in  the  acts  is  strongly  against 
the  plaintiffs  in  this  case,  for  the  putting  goods  into  pack- 
ages of  a  particular  kind  may  or  may  not  be  a  self-evident 
proof  of  an  intention  to  engage  in  smuggling.  Sometimes 
it  may  be  a  clear  proof,  at  other  times  not.  It  is  very 
possible  that  the  buyer  may  have  deceived  the  seller  by 
some  false  pretence  as  to  his  reason  for  desiring  the  parti- 
cular arrangement.  With  respect  to  the  double  invoice  of 
the  same  goods,  one  true,  the  other  feigned,  there  can  be  no 
shadow  of  doubt ;  the  plaintiffs'  own  clerk  cannot  and 
does  not  avoid  in  his  evidence  confessing  the  object  for 
which  he  supposes  it  must  have  been  done.  It  certainly 
was  as  deliberate  and  shameless  an  act  of  fraud  as  can 
well  be  imagined ;  and  if  it  can  seem  to  any  one  to  be 
some  palliation,  that  such  frauds  are  so  common  in  trade 
as  to  be  little  thought  of  by  those  who  are  engaged  in  them, 
that  fact  (if  such  be  the  fact)  furnishes  a  strong  reason  for 
holding  those  concerned  to  the  legal  consequences.  This  is 
a  new  point  as  regards  the  facts  to  which  we  apply  the 
principle,  and  it  is  fortunate  that  the  amount  is  sufficient 
to  enable  the  plaintiffs  to  carry  the  case  to  a  higher  tribu- 
nal, if  they  doubt  the  correctness  of  the  decision. 

Jones,  J. — The  case,  cited  by  the  plaintiffs'  counsel  in 
argument,  of  Pellecat  v.  Angell  (2  C.  M.  &  R.  311),  appears 
to  be  the  latest  authority  upon  the  question  under  considera- 
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tion,  and  in  it  all  the  previous  cases  bearing  upon  the  point 
seem  to  have  been  referred  to.    The  distinction  established/ 
in  Biggs  V.  Lawrence  (3  T.  R.  454),  as  not  aflfecling  ihej 
decision  in  Holman  v.  Johnson  (Cowp.  341),  is  adhered  to  ;j 
and  it  is  clearly  admitted  by  Lord  Abinger,  in  giving| 
judgment,  that  when  a  foreigner  concurs  in  the  act  of  | 
breaking  the  revenue  laws  of  this  country  he  cannot  re- 1 
cover  here  the  fruits  of  that  act,  although,  being  a  foreigner,  ! 
he  is  not  bound  to  pay  respect  and  allegiance  to  those  laws,  f 
If  therefore  the  plaintifls  sold  goods  to  the  defendant  at| 
New  Vork,  which  he  intended  to  import  into  this  Province  \ 
in  fraud  of  the  revenue,  and  such  intention  was  known  to 
the  plaintiffs,  they  could  nevertheless  recover  the  price 
here  ;  but  when  the  plainiifTs  themselves  did  any  act  to  aid 
the  defendant  to  accomplish  that  which  they  knew  to  be 
contrary  to  the  revenue  laws  of  this  Province,  they  cannot 
recover.     Here  the  plaintifis  furnished,  by  arrangement 
with  the  defendant,  false  invoices  to  enable  him  to  impose 
upon  the  collector,  and  thereby  defraud  the  revenue  of  half 
the  duties  payable  on  the  goods  sold,  upon  their  importa- 
tion into  this  country.    This,  in.  my  opinion,  was  such  an 
act  as  deprives  the  plaintiffs  of  the  right  of  recovering  for 
the  goods  sold  in  our  courts.  I  see  no  difference  between  an 
act  assisting  a  party  intending  to  defraud  the  revenue  of 
half  the  duties,  and  assisting  to  smuggle  without  payment 
of  any  duties.    The  distinction  between  the  consequences 
of  a  sale  of  goods  by  a  plaintiff  with  a  knowledge  of  the 
illegal  intention  of  the  defendant,  and  the  conduct  of  a 
plaintiff  in  assisting  a  defendant  by  some  act  to  accomplish 
his  illegal  intentions,  may  be  a  nice  one  ;  but  nevertheless, 
such  distinction  being  established,  it  must  now  be  re- 
garded as  law. 

McLean,  J.,  concurred. 

Rule  discharged. 
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Cull  v.  Wakefield. 

Auction  and  auctioneer — Evidence. 
An  action  -will  lie  against  an  auctioneer  for  selling  goods  at  a  ruinous  sacri- 
fice, if  the  jury  under  the  circumstances  find  that  he  has  acted  negligently 
and  in  disregard  of  his  duty  ;  and  it  is  no  misdirection  in  such  a  case  to 
tell  the  jury  that  the  low  price  for  which  the  goods  were  sold  is  evi- 
dence to  go  to  them  of  negligence  on  the  part  of  the  auctioneer. 

Case  againsl  the  defendant,  an  auctioneer,  for  selling 
certain  goods  of  the  plaintiff  by  auction,  so  carelessly  and 
negligently,  that  they  brought  a  sum  much  less  than  they 
were  reasonably  worth.  There  were  several  counts  in  the 
declaration,  charging  a  breach  of  special  instructions,  &c., 
which  the  evidence  did  not  support,  but  the  jury  found 
a  verdict  for  the  plaintiff  on  the  2nd,  7th  and  9th  counts 
for  £60  damages,  on  the  ground  that  the  defendant  had 
been  guilty  of  negligence,  and  had  acted  in  disregard  of 
his  obligation  as  an  auctioneer,  in  allowing  the  plaintiff's 
goods  to  be  sold  at  an  unreasonable  sacrifice.  The  de- 
fendant pleaded  v  ^l  guilty.  It  was  proved  at  the  trial  that 
the  plaintiff  had  been  the  proprietor  of  a  printing  press, 
with  a  large  mixed  assortment  of  type,  and  other  things 
necessary  for  such  an  establishment,  and  having  discon- 
tinued" the  business  in  which  he  had  been  using  these 
materials,  he  left  them  with  the  defendant,  a  licensed 
auctioneer,  to  be  sold  by  auction,  staling  his  intention  to 
be  present  at  the  sale,  which  he  was  afterwards  accidentally 
prevented  from  attending;  the  day  of  sale  was  advertised, 
the  terms  of  payment  mentioned  in  the  advertisement,  but 
no  conditions  were  inserted,  nor  was  it  stated  that  the  sale 
would  be  w^ithout  reserve.  There  was  about  2000  lbs. 
weight  of  type,  and  a  variety  of  machinery  and  materials 
belonging  to  a  printing  press,  the  greater  part  of  which  had 
long  been  in  use,  and  most  of  it  was  incomplete  and  im- 
perfect. It  was  proved  that  the  plaintiff  had  told  the 
defendant  that  he  considered  it  worth  £350,  and  that  he  had 
refused  that  for  it;  and  the  defendant  seemed  to  concur  in 
the  opinion  that  it  ought  to  sell  for  that  amount  or  nearly 
so.  On  the  day  of  sale  it  was  put  up  in  lots  as  assorted 
by  the  defendant's  foreman  ;  most  of  the  printers  in  Toronto 
were  present,  but  the  bidding  was  very  low.    There  was 
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no  hurry  in  the  sale,  nor  any  want  of  caution,  the  defend- 
ant conducting  it  in  person  in  the  usual  manner;  the  lots 
were  however  sold  at  trifliiig  prices,  and  the  defendant, 
expressing  his  regret  at  the  loss,  referred  to  the  plaintiiT's 
foreman,  who  handed  him  the  lots,  to  know  whether  he 
would  not  authorize  him  to  stop  the  sale ;  this  the  foreman 
refused  to  do,  as  he  said  his  authority  did  not  extend  of 
far,  and  the  defendant  consequently  went  on  and  sold  the 
whole,  lot  by  lot,  for  the  small  sum  of  £36  IBs.  Od.,  so 
that,  deducting  the  expense  of  advertising,  commission, 
&c.,  the  whole  collection  of  press,  types  and  other  materials, 
produced  to  the  plaintiff  little  more  than  £25.  A  great 
deal  of  evidence  was  given,  shewing  what  the  plaintiff  had 
given  for  the  materials  two  years  before;  the  state  the  whole 
establishment  was  then  in  ;  the  additions  made,  and  the 
diminution  in  value  by  use  and  otherwise  since  that  time, 
and  it  was  sworn  that  the  types  were  worth  as  old  metal 
about  £100.  Auctioneers  were  examined  as  to  the  mode 
in  which  such  sales  were  usually  conducted,  and  opinions 
were  given  by  persons  present  at  the  sale,  as  to  whether  it 
was  probable  that  more  could  have  been  got  by  auction  at 
another  time,  if  the  sale  had  been  postponed.  Mr,  Justice 
Macaulay,  by  whom  the  cause  was  tried,  directed  the  jury, 
that  an  auctioneer,  like  other  agents  in  whom  a  trust  is 
reposed,  is  bound  to  execute  that  trust  with  care,  fidelity, 
and  a  prudent  regard  to  the  interests  of  his  employer; 
that  selling  goods  at  public  sale  at  a  price  very  much  below 
their  reasonable  w^orth  was  under  the  circumstances  evi- 
dence to  go  to  them  of  want  of  due  care  and  circumspection, 
and  that  he  thought  that  there  w^as  evidence  which  sup- 
ported the  charge  of  negligence  in  this  case,  but  that  it 
was  for  them,  to  judge  wnieiher  there  was  such  negligence 
as  consiilQted  a  breach  of  the  defendant's  duty.  A  new 
trial  was  moved  for  by  the  defendant  solely  on  the  ground 
of  misdirection  :  he  contended  that  the  jury  should  have 
been  told  that  there  was  no  evidence  of  misconduct  on  the 
defendant's  part  which  would  warrant  a  verdict;  that  the 
mere  circumstance  of  the  goods  being  sold  for  an  incon- 
siderable sum  furnishes  no  proof  of  negligence  wdiatever; 
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and  that  when  an  auctioneer,  receiving  no  particular  in- 
structions, puts  up  the  goods  in  the  ordinary  manner,  and 
after  receiving  several  bids,  knocks  them  down  to  the 
highest  bidder,  doing  nothing  himself  out  of  the  usual 
course,  and  not  failing  in  any  point  in  the  conduct  of  the 
sale,  he  cannot  be  liable  to  an  action  for  negligence. 

Robinson,  C.  J,  delivered  the  judgment  of  the  court. 

The  counsel  for  the  defendant,  in  support  of  his  argu- 
ment, has  maintained  that  so  long  as  it  cannot  be  said 
that  the  sale  is  void  by  reason  of  any  such  fraud  or 
breach  of  duty  as  would  prevent  the  property  passing, 
there  can  be  no  right  of  action  against  the  auctioneer  ;  and, 
taking  this  to  be  the  test,  it  was  argued,  that  as  there  are 
many  cases  where  the  Court  of  Chancery  has  refused  to 
accept  of  mere  inadequacy  of  price  as  the  ground  for 
refusing  specific  perf'ormance  after  the  sale  of  an  estate  by 
auction,  it  follows  that  mere  inadequacy  of  price  can  give 
no  cause  of  action  against  the  auctioner.  Nothing  I 
think,  however,  can  be  more  clear  than  that  this  argument 
cannot  be  relied  on.  When  an  agent  constituted  for  a  par- 
ticular purpose  merely — that  is,  merely  authorized  to  do  a 
particular  act — deviates  from  his  instructions  and  exceeds 
his  authority,  the  general  rule  undoubtedly  is  that  his  prin- 
cipal is  not  bound.  But  when  a  factor  is  employed  in  the 
general  line  of  his  trade,  and  in  whom  therefore  the  public 
have  a  right  to  repose  confidence  while  he  transacts  his 
accustomed  business  according  to  the  common  usage,  then 
his  disregard  of  a  particular  instruction  which  he  may 
have  received  in  an  individual  case,  will  not,  as  a  general 
rule,  make  void  the  transaction  as  between  him  and  the 
third  person,  but  his  act  will  be  conclusive  against  his 
principal.  This  is  a  distinction  clearly  recognized  in  many 
adjudged  cases,  as  necessary  lo  give  confidence  in  com- 
mercial transactions.  There  may  be  many  cases  in  which 
an  authority  may  be  exercised  by  an  agent  of  the  latter 
description  in  such  a  manner,  that  we  may  say  of  it  fieri 
non  debet^  sed  factum  valet.  If  it  were  otherwise,  then 
certainly  the  argument  would  strike  efiectually  at  the 
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foundation  of  this  action ;  for  if  any  negligence  of  the 
auctioneer  occasioning  legal  damages  to  the  principal 
would  avoid  the  sale,  then,  of  course,  no  action  could  lie 
on  special  counts  for  negligence  in  selling  at  too  Iowa 
price,  since  there  would  in  fact  be  no  sale,  and  the  goods 
would  still  be  the  property  of  the  original  owner,  who 
could  recover  in  that  case  upon  the  count  for  trover  only. 
I  understand  by  the  report  of  the  trial  that  the  jury  nega- 
tived by  their  finding  any  malpractice  by  the  defendant 
or  intention  to  injure  the  plaintiff,  so  that  the  case  rests  simply 
on  that  proof  of  negligence  and  failure  in  duty  which  may 
be  implied  from  the  selling  the  goods  under  the  circum- 
stances for  the  price  obtained  for  them.  The  question 
whether  an  action  will  lie  upon  such  ground  is  an  impor 
tant  one,  on  account  of  the  general  application  which  the 
decision  may  have,  it  is  true  that  few  or  no  traces  can  be 
found  in  the  books  of  adjudged  cases,  shewing  that  such 
an  action  has  been  brought  and  sustained.  None  was 
cited  on  the  part  of  the  plaintiff,  and  1  have  met  with  none  ; 
that  is  certainly  a  strong  reason  for  doubting  on  the  point, 
because  it  is  hardly  possible  but  that  similar  grounds  must, 
in  the  multitude  of  such  Jransactions,  have  been  afforded 
for  the  complaint  which  th6*-plaintiff  makes  here  ;  and  if 
actions  had  been  brought  in  many  cases,  there  must  have 
been  questions  arising  upon  them,  on  applications  for  new 
trials  or  otherwise,  which  would  have  brought  the  proceed- 
ings under  review.  Bexwell  v.  Christie  (Cowp.  392), 
touches  nearly  upon  the  present  question  ;  but  is  not  really 
in  point,  because  that  action  was  brought  for  the  disobe- 
dience of  a  specific  instruction  given  to  the  auctioneer,  in 
consequence  of  which  a  horse  was  sold  at  a  price  much 
under  its  value,  I  must  say,  however,  that,  taking  that  case 
as  it  stands  in  the  report,  it  does  seem  to  present  a  diffi- 
culty in  the  way  of  this  action.  The  owner  of  a  horse, 
had  in  that  case  sent  him  to  an  auclioneer  to  be  sold,  with 
a  written  order  not  to  let  him  go  under  £15,"  and  he  had 
no  further  connection  with  the  sale.  In  point  of  fact  the 
auctioneer  put  him  up  at  a  sale  which  had  been  advertised 
of  the  goods  of  a  gentleman  deceased,  and  of  which  sale 
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the  conditions  were  that  the  goods  should  be  sold  to  the 
best  bidder,  but  the  doing  that  was  solely  the  act  of  ^he 
auctioneer,  to  which  ihe  owner  of  I  he  horse  was  not  privy. 
The  horse  was  sold  for  £6  16s.  Gd.,  contrary  to  the  express 
directions  which  the  owner  had  given,  and  an  action  was 
brought  for  negligence  in  selling  him  contrary  to  the  in- 
struction, and  contrary  to  the  auctioneer's  undertaking.  It 
was  decided  by  the  court  that  the  action  did  not  lie,  and 
Lord  Mansfield's  judgment  has  been  sustained  by  subse- 
quent decisions,  and  spoken  of  in  terms  of  decided  appro- 
bation. His  lordship  placed  the  instruction  on  the  footing 
of  a  direction  to  commit  a  fraud  upon  the  public,  with 
whifch  direction  the  auctioneer  could  not  properly  comply, 
and  therefore  no  injury  could  be  said  to  be  done  by  the 
breach  of  it.  I  confess  that  it  has  seemed  to  me  difficult 
for  us  to  concede  that  an  action  will  not  lie  for  negligenc 
in  selling  at  a  low  price  in  breach  of  an  express  direction 
of  the  owner,  and  yet  to  hold  that  an  action  will  lie  for 
selling  at  a  low  price,  where  the  owner  has  given  no 
directions  upon  the  subject.  The  owner  of  the  horse  in 
Bexwell  v.  Christie  only  required  "  that  he  must  not  go 
under  £15,"  which  I  think  was. -  he  same  as  if  he  had  said 
"I  give  you  no  authority  to  sell  him  under  £15,"  and  I 
cannot  see  why  he  could  not  properly  give  that  direction. 
If  there  was  a  right  way  and  a  wrong  way  of  carrying  such 
an  instruction  into  effect,  then  it  was  the  duty  of  the 
auctioneer  to  know  which  was  the  right  way,  and  to  pursue 
it.  Lord  Mansfield  determined  in  that  weli  known  judg- 
ment, that  if  he  had  secretly  set  up  a  person  to  bid  for  the 
owner,  that  unreal  bidding  would  have  been  a  fraud  on  the 
sale,  and  that  his  not  doing  so  therefore  could  give  no 
ground  of  action  against  him  ;  but  w^hy  should  he  not  have 
said  openly  that  he  could  only  sell  the  horse  in  case  £15 
was  bid  for  him,  and  that  he  could  take  no  bid  under;  or 
why,  when  he  found  that  only  £6  was  bid,  did  he  not 
forbear  to  close  the  bargain  and  assign  his  reason  }  It  was 
no  contract  until  the  hammer  was  down,  and  he  had  no 
authority  to  make  a  contract  unless  £15  should  be  bid. 
Taking  that  case  however  on  the  ground  on  which  it  was 
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reasoned,  it  does  not  decide  this  question,  because  it  was 
made  to  turn  upon  the  legality  of  a  supposed  request  to 
employ  a  puffer,  which  does  not  apply  here.  Upon  prin- 
ciple, I  cannot  say  that  we  can  adopt  the  argument  of  the 
defendant's  counsel  in  this  case  to  the  extent  to  which  he 
urged  it,  and  hold  that  in  no  case  will  the  mere  insignifi- 
cance of  the  price  obtained  give  a  right  of  action.  The 
"auctioneer  is  an  agent  for  the  ov/ner  of  the  goods,  as  well 
as  for  the  bidder.  Like  other  agents,  he  is  bound  to  dis- 
charge his  trust  faithfully,  and  is  obliged  to  use  discretion 
and  consider  consequences,  so  far  as  it  is  reasonable  that 
he  should.  There  is  this  admitted  qualification  of  the 
liability  of  agents,  that  they  are  "exonerated  from  the  con- 
sequences arising  from  their  having  pursued  the  regular 
and  accustomed  mode  of  transacting  business  ;  although 
they  might  under  the  particular  circumstances  have  acted 
to  better  advantage."  (Paley's  Principal  and  Agent,  8). 
But  to  bring  the  case  within  this  principle,  we  must  hold 
that  it  is  the  regular  and  accustomed  mode  of  conducting 
the  business  of  an  auctioneer  to  let  anything  that  is  put  up 
and  bid  upon  go  for  any  sum  however  small,  or  to  sell  lot 
after  lot  for  any  price  however  trifling,  without  staying  for 
a  more  favorable  opportunity.  So  far  as  I  have  had  the 
m.eans  of  observing,  I  believe  the  practice  to  be  otherwise, 
and  the  auctioneers,  called  as  witnesses  on  this  trial,  gave 
a  different  account  of  what  they  conceived  to  be  their  duty. 
A  sale  by  auction,  like  oiher  contracts,  requires  the  assent 
of  both  parties  ;  the  bidder  merely  makes  an  oiTer  when  he 
bids,  and  before  it  is  accepted  he  may  retract ;  the  knocking 
down  the  hammer  is  the  evidence  of  assent  on  the  part  of 
the  seller,  and  up  to  that  completion  of  the  contract,  there 
on  both  sides  a  locus  penitenticB ;  then  as  it  is  in  the 
power  of  the  auctioneer  thus  to  prevent  a  ruinous  sacrifice 
of  the  interests  of  his  employer,  why  is  it  not  his  duty  to 
do  so  ?  He  was  not  obliged  by  anything  that  was  proved  at 
the  trial  to  let  any  lot  go  inevitably,  merely  because  he  had 
put  it  up,  but  more  especially  when  the  property  was  sold, 
as  it  was,  in  a  succession  of  lots,  it  was  of  course  compe- 
tent to  him,  when  he  found  that  the  earlier  lots  were  not 
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selling  lo  advantage,  to  forbear  putting  up  the  remainder. 
Whether  the  interests  of  the  plaintiff  required  that  he 
should  do  so,  was  in  effect  the  question  submitted  to  the 
jury.  It  was  urged  on  the  argument  that  great  public 
inconvenience  would  follow  in  conducting  this  description 
of  business,  if  an  action  could  be  sustained  on  the  broad 
ground  on  which  this  was  rested  ;  that  no  auctioneer  could 
hereafter  tell  when  he  was  safe  ;  that  if  he  stopped  the  sale, 
the  owner  of  the  goods  might  complain  of  him  on  that 
ground,  and  if  he  went  on  he  could  seldom  feel  confident 
that  he  was  not  proceeding  at  the  risk  of  a  law  suit.  The 
case,  however,  was  very  properly  argued  upon  legal 
grounds,  rather  than  upon  these  considerations  of  incon- 
venience ;  but,  unquestionably,  this  latter  objection  requires 
to  be  well  weighed.  It  may  be  said  truly  that  when  a 
person  sends  his  goods  to  be  sold  at  auction,  he  must  be 
supposed  to  make  up  his  mind  to  their  being  sacrificed  for 
a  price  below  their  value,  and  probably  very  much  below 
it.  It  is  generally  a  cash  sale  ;  the  expectation  commonly 
is  that  it  is  intended  to  sell  for  whatever  may  be  got. 
People  go  there  in  order  to  buy  things  cheap,  and  it  is  not 
uncommon  to  see  articles  sold  at  auction  for  less  than  the 
expense  of  making  them,  sinking  all  the  value  of  the 
material.  The  owners  seem  to  make  up  their  minds  in 
general  to  take  their  chance,  for  we  hear  of  no  complaints 
afterwards.  But  we  cannot  give  so  much  force  to  these 
considerations  of  what  is  usual,  as  to  say,  that  in  law  the 
auctioneer  is  not  bound  to  exercise  any  discretion  or 
caution  whatever,  and  that  there  is  no  redress  except  where 
there  has  been  something  fraudulent  or  irregular  in  his 
proceedings.  In  point  of  fact  the  discretion  of  forbearing 
to  sell  at  a  ruinous  sacrifice  is  often  exercised,  and  to  hold 
that  as  a  legal  principle  the  price  brought  signifies  nothing, 
provided  the  sale  be  fairly  conducted,  would  lead  us  to 
consequences  from  which  we  must  revolt  the  moment  they 
are  stated.  Upon  that  principle  all  these  goods  might  have 
been  allowed  to  go  for  five  shillings,  or  an  estate  worth 
£6000  for  £5.  If  we  deny  that,  as  I  am  clear  we  must, 
then  it  results  that  each  case  must  be  for  the  consideration 
of  the  court  and  jury  upon  its  own  circumstances,  and  may 
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be  made  to  undergo  the  kind  of  investigation  that  this  has 
done.  It  may  be  objected,  that,  if  this  be  so,  every  auction 
may  afford  some  plausible  pretence  for  an  action ;  that  an 
inconvenient  amount  of  uncertain  litigation  would  be  the 
consequence,  and  that  the  position  of  an  auctioneer  would 
be  a  most  unreasonable  one.  Bat  that  may  be  said  of 
many  other  descriptions  of  employment,  as  the  law  un- 
doubtedly stands.  The  check  to  groundless  actions  must  be 
looked  for  in  the  manner  in  which  juries  will  deal  with 
them.  The  chief  inconvenience  will  generally  fall  on 
those  who  bring  them,  and  a  sense  of  the  risk  run  will 
keep  people  within  some  reasonable  limit.  For  instance, 
in  every  case  where  a  person  is  arrested  for  debt  the  plaiQ- 
tiff  is  liable  to  have  an  action  brought  against  him,  in 
which  a  jury  may  be  called  upon  to  pronounce  whether  he 
had  grounds  for  apprehension  that  his  debtor  would  leave 
the  Province,  a  point  upon  which  opinions  can  be  governed 
by  no  certain  standard  ;  he  proceeds  always  at  his  peril. 
Whenever  a  builder  undertakes  a  contract,  or  a  tenant  cove- 
nants to  cultivate  a  farm  in  a  husband-like  manner,  a  pre- 
tence might  be  found  for  referring  to  a  jury,  whether  in  the 
one  case  the  work  was  well  done,  or  the  farm  well  tilled 
in  the  other.  This  must  always  be  matter  of  opinion,  on 
which  witnesses  and  juries  will  differ ;  but  nothing  can 
prevent  the  question  being  raised  in  each  case,  if  the  parties 
interested  choose  to  do  so.  Look  at  the  business  of  an 
attorney ;  there  are  few  cases,  perhaps,  in  which  their 
clients'  debts  might  not  by  the  use  of  great  diligence  be 
collected  rather  more  speedily  than  they  are.  Every  unne- 
cessary delay  may  be  called  an  injury  to  the  client,  and 
hundreds  of  actions  might  be  brought  in  order  to  take  the 
opinion  of  juries  whether  the  plaintiffs  were  not  entitled  to 
damages ;  but  very  few  such  actions  are  brought,  and  for 
the  reason  that  courts  and  juries,  it  is  well  known,  would 
not  countenance  them  upon  light  pretences,  and  it  is  there- 
fore not  expedient  to  bring  them,  unless  in  clear  cases. 
Juries,  it  must  be  presumed,  will  act  reasonably;  and  so 
long  as  the  auctioneer  acts  reasonably,  he  will  have  little  to 
fear.    However,  the  risk  he  must  incur  from  being  liable 
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to  have  his  acts  questioned  is  one  that  is  common  to  all  the 
relations  of  life.    To  protect  him  from  it  by  holding  that 
he  is  exempt  from  all  obligation  to  regard  consequenceSj 
while  he  pursues  the  common  routine,  would  be  to  open  a 
door  to  abuses  which  may  be  easily  foreseen.    I  have  so 
far  considered  the  case  only  in  regard  to  the  principles 
advanced  and  discussed.    The  verdict  indeed  is  moved 
against  miprely  on  the  ground  of  misdirection,  in  telling  the 
jury  that  the  low  price  obtained  furnished  evidence  of  neg- 
ligence, not  because  the  jury  erred  in  estimating  the  weight 
of  evidence.    But  in  stating  the  law  to  the  jury,  I  think 
there  was  no  misdirection.    A  great  deal  of  evidence  was 
given  on  both  sides,  and  the  jury,  I  have  no  doubt,  fully 
understood  that  it  was  left  to  them  to  determine  whether  in 
allowing  all  the  lots  to  be  sold  as  they  were  for  £36,  the 
defendant  had  under  the  circumstances  failed  in  his  duty. 
In  some  respect  the  evidence  was  much  in  his  favor.    It  is 
clear,  I  think,  from  the  whole  case,  thai  he  did  not  wantonly 
or  wilfully  abuse  iho  trust  reposed  in  him,  and  if  the  jury 
had  found  a  verdict  for  him,  I  believe  we  should  have 
had  no  inclination  to  disturb  it.    But  having  found  for  the 
plaintiff  such  damages  as  shew  their  conviction  that  the 
defendant  ought  at  least  to  have  taken  care  that  the  press 
and  types  did  not  sell  for  so  little  as  a  third  of  their  value 
as  old  metal,  they  have  given  about  the  difference  between 
the  price  they  brought,  and  what  was  sworn  to  be  their 
value  as  old  metal,  if  sold  by  the  pound.    For  the  sake  of 
both  the  parties,  we  should  not  set  aside  this  verdict,  unless 
we  are  clear  in  our  opinion  that  the  jury  have  done  wrong 
in  consequence  of  a  misdirection,  and  that  upon  another 
trial  they  ought  upon  the  same  evidence  to  find  for  the 
defendant.    We  cannot  say  this,  for  there  is  in  truth  much 
to  be  argued  on  the  side  of  the  verdict.    The  goods  brought 
little  more  than  one-eighth  of  their  value,  according  to  some 
of  the  evidence  ;  they  were  sold  in  lots,  and  therefore 
without  inconvenience  the  sale  might  have  been  discon- 
tinued when  it  proved  so  unproductive.    The  plaintiff  knew 
the  day,  and  had  expressed  his  intention  to  be  present; 
when  he  neither  came  nor  had  given  notice  that  he  was 
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not  coming,  his  absence  might  have  been  not  unreasonably 
ascribed  to  illness  or  accident,  and  it  deserved  to  be  con- 
sidered as  an  additional  motive  for  forbearing.  Then  the 
defendant's  uneasiness  at  the  low  prices  brought,  his 
several  times  requesting  the  plaintiff's  foreman  to  stop  the 
sale,  and  the  refusEll  of  the.  foreman  to  interfere,  ought  to 
have  weighed  with  him  in  not  allowing  the  sale  to  proceed, 
as  if  the  sacrifice  was  inevitable ;  for  he,  as  the  person  em- 
ployed to  conduct  the  sale  had  himself  the  authority  to 
interfere.  Upon  the  legal  question,  in  the  absence  of  any 
other-authority,  I  will  refer  to  Keightley  v.  Birch,  (3  Camp. 
521)  and  Barnard  et  a),  v.  Leigh  et  ai.  (1  Stark.  N.  P.  C,  43) . 
In  the  former.  Lord  Ellenborough^  speaking  of  the  conduct 
of  the  defendants,  late  Sheriffs  of  London,  in  executing  a 
writ  of  Fier'i  Facias,  says  :  "  If  the  goods  taken  in  execu- 
tion really  were  worth  three  or  four  hundred  pounds,  I 
think  the  sheriffs  are  liable  for  selling  them  for  £72  15s.  iOd.; 
the  return  ought  to  have  been  that  they  had  taken  goods 
which  remained  in  their  hands  for  want  of  buyers.  If  a 
chattel  w^orlh  £1000  is  put  up  to  sale,  and  only  £5  is  bid 
for  it,  the  sheriff  ought  not  to  part  with  it  for  that  sum." 
In  the  latter  case  the  sale  of  a  leasehold  property  worth 
£1000  was  made  under  a  Fieri  Facias  for  £180,  and  the 
sheriffs  refused  to  assign  the  lease  on  account  of  the 
inadequacy  of  price,  and  because  il  had  been  bid  off  by  the 
partner  of  the  auctioneer.  The  court  thought  the  conduct 
of  the  sheriffs  not  improper,  but  the  auctioneer's  partner 
being  the  bidder  was  a  material  circumstance  in  the  case. 
The  novelty  of  this  action,  and  the  want  of  authorities, 
have  led  me  to  consider  the  question  at  some  length.  The 
conclusion  I  have  formed  is, — 

1st.  That  an  action  will  lie  against  an  auctioneer  for 
selling  goods  at  a  ruinous  sacrifice,  if  the  jury  under  the 
circumstances  find  that  he  acted  negligently  and  in  disre- 
gard of  his  duly. 

2nd.  That  whether  there  was  evidence  of  negligence  in 
this  case  or  not  was  a  point  for  the  jury  to  determine  ;  and 
although  it  was  material  that  the  judge  should  slate  his 
own  impression  upon  the  weight  of  evidence,  yet  the  jury 
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must  have  known  that  they  were  not  bound  by  that 
impression ;  and  if  we  should  differ  in  our  estimate  of  the 
facts,  that  would  not  entitle  us  to  say  that  there  was  a  mis- 
direction in  law. 

3rd.  That  there  was  no  misdirection  in  telling  the  jury 
that  the  very  low  price  brought  was  evidence  to  go  to  them 
of  negligence  on  the  part  of  the  defendant;  and  as  a  new 
trial  has  been  moved  for  solely  on  that  ground,  the  rule 
must  be  discharged. 

Rule  discharged. 


In  re  Hagarty. 

Attorney — Articled  clerk. 
An  articled  clerk,  who,  having  served  four  years,  obtained  his  master's 
consent  to  go  to  Ireland  for  the  benefit  of  his  health,  with  the  intention 
of  returning  at  the  end  of  six  months,  but  his  health  still  continuing  bad, 
he  with  his  master's  permission  remained  six  months  longer;  the  court,  on 
his  return,  admitted  him  as  an  attorney. 

On  the  application  of  Mr.  Hagarty  to  be  sworn  in  as  an 
attorney,  it  appeared  that  he  had  been  articled  the  full  term 
of  five  years,  of  which  he  had  served  four  years ;  that 
during  the  period  he  had,  with  the  consent  of  the  attorney 
with  whom  he  was  serving,  gone  to  Ireland  for  the  benefit  of 
his  health,  intending  to  return  at  the  end  of  six  months, 
but  that  being  advised,  on  account  of  his  slate  of  health,  to 
defer  his  return  unlil  the  following  spring,  he  had  done  so 
with  the  consent  of  his  master,  and  there  w^as  in  conse- 
quence a  period  of  about  twelve  months  in  the  five  years 
in  which  he  w^as  not  actually  serving.  It  was  also  shewn 
that  Mr.  Hagarty  had,  before  he  commenced  his  clerkship 
in  this  country,  served  four  years  with  a  practising  attorney 
in  Ireland,  and  that  during  his  late  visit  there  he  had  spent 
part  of  his  time  in  the  same  office. 

Pe?'  Cur. — The  court  feel  some  difficulty  in  allowing 
more  than  six  months  of  this  period  of  absence  to  be 
reckoned,  but  considering  that  Mr.  Hagarty  did  not  with- 
draw himself  to  any  other  employment ;  that  his  absence 
has  been  with  the  assent  of  his  master;  that  it  arose  from 


1 


DOE  SHERIFF  V.  m'gILLIVRAY. 


189 


illness  in  the  first  place,  and  was  continued. from  the  same 
cause;  and  considering  also  that  his  service  has  been  such 
as  to  qualify  him  for  the  profession,  they  permit  him  to  be 
sworn  in. 

Application  granted. 


Doe  Sheriff  v.  McGillivray. 

Ejectment — Trespasser  who  has  made  improvements  with  the  knowledge  of  the 

owner. 

Where  a  person  has  been  in  the  possession  of  land  for  manj  years,  and 
made  valuable  improvements  thereon,  under  the  eye  of  the  owner,  his 
consent  to  the  occupation  may  be  presumed,  and  the  possessor  cannot  be 
treated  as  a  trespasser,  and  ejected,  without  a  demand  of  possession. 

Ejectment. — It  was  proved  at  the  trial  that  the  plaintiff 
was  the  grantee  of  the  Crown  of  the  premises  in  question — 
two  village  lots  in  Fitzroy  Harbor ;  that  the  defendant  had 
resided  on  them  for  seven  years,  and  had  built  a  dwelling 
house  and  stable  ;  that  during  part  of  the  time  he  occupied 
the  premises  the  lessor  of  the  plaintiff  saw  him  constantly, 
and  was  aware  of  his  occupancy,  and  during  the  remaining 
period  the  lessor's  agent  had  the  same  knowledge.  The 
defendant  shewed  no  title  to,  nor  any  permission  to  occupy 
the  premises,  nor  how  he  had  acquired  possession,  but  con- 
tended that  under  the  circumstances  he  could  not  be  ejected 
without  notice,  which  was  not  shewn  to  have  been  given. 
The  jury  were  told  by  the  presiding  judge,  that  in  his 
opinion  there  was  no  consent  to  the  occupation  by  the  lessor 
of  the  plaintiff ;  but  if  they  believed  otherwise,  they  should 
find  for  the  defendant ;  if  not,  against  him.  They  found  a 
verdict  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial,  on  the  ground  that  on  the  facts  proved  he  was  entitled 
to  a  notice  to  quit,  or  a  demand  of  possession. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Under  the  particular  circumstances  of  the  case,  we  think 
that  the  rule  should  be  made  absolute.  The  jury  were  told 
by  the  learned  judge  that  in  his  opinion  there  was  no 
consent  proved,  but  they  w^ere  not  told,  and  were  probably 
not  aware,  that  from  a  long  occupation  under  the  eye  of  the 
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owner,  and  no  objection  shewn  to  have  been  made  even 
while  the  owner  was  making  valuable  improvements  on 
the  lots,  a  license  to  occupy  might,  and  we  think  in  reason 
should  be  presumed.  I  think  that  they  should  have  been  told 
on  the  authority  of  Doe  Foley  et  al.  v.  Wilson  ( 1 1  East,  56), 
that  it  would  be  just  to  presume  it,  unless  something  to  the 
contrary  were  shewn.  As  it  stands  now,  the  defendant  may 
be  held  a  trespasser  for  building  and  living  in  a  house  on 
the  plaintiff's  lot,  all  the  time  apparently  with  the  acqui- 
escence of  the  owner. 

Rule  absolute. 


Stoner  v.  Walton. 

Dower — Evidence  to  support  action. 
On  the  plea  of  m  ungues  accouple,  evidence  of  cohabitation  and  reputation 
of  marriage  will  be  sufficient  in  dower  ;  it  is  not  necessary  to  prove  the 
marriage  by  persons  who  were  present  at  the  ceremony. 

This  was  an  action  of  dower,  and  the  question  for  the 
consideration  of  the  court  was,  whether  under  the  plea  of 
ne  ungues  accouple  it  was  sufficient  for  the  plaintifFto  prove 
that  she  and  her  reputed  husband  had  lived  together  as  man 
and  wife  for  45  years,  and  had  had  several  children,  or 
whether  strict  proof  of  marriage  was  necessary,  as  in 
actions  for  crim.  con. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  marriage  was  sufficiently 
proved  for  the  purpose  of  this  action,  if  the  jury  were 
satisfied  with  the  fact  of  marriage  from  the  evidence.  It 
is  true  that  it  is  repealed  in  several  treatises  on  real  actions, 
that  the  issue  on  a  plea  of  ne  ungues  accouple  must  not 
conclude  to  the  country,  for  that  the  trial  only  can  be  by 
the  bishop's  certificate  ;  but  even  in  England,  where  such 
an  objection  might  be  raised  with  greater  reason  than  it 
can  be  here,  the  case  of  Ilderton  v.  Ilderton  (2  H.  Bl.  147) 
has  settled  that  point  by  a  very  elaborate  judgment,  and 
placed  it  on  this  reasonable  footing,  that  it  is  only  when 
a  marriage  is  averred,  such  as  can  in  the  nature  of  things 
be  verified  by  a  bishop's  certificate,  that  the  issue  can  be 
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required  to  refer  it  to  that  mode  of  proof.  The  marriage  in 
that  case  was  in  Scollandj  and  it  was  consequently  held 
that  it  was  a  fact  lo  be  tried  by  a  jury:  Here  the  marriage 
set  up  was  one  solemnized  abroad  ;  the  proof  of  it  by  re- 
putation was  strong  and  not  rebutted.  We  know  how 
marriages  are  and  have  been  allowed  to  be  solemnized  in 
this  country,  and  in  the  foreign  country  near  us,  and  we 
know  also  that  legal  marriages  now  take  place  in  England 
out  of  the  pale  of  the  Church  of  England.  To  require 
proof  of  such  marriages  by  parish  registers  would  be  in 
effect  to  deny  the  right  of  dower  in  many  cases  where  the 
relation  of  husband  and  wife  clearly  existed.  To  require 
proof  by  evidence  of  persons  present  at  the  marriage 
would  in  many  instances  amount  to  the  same  denial,  even 
where  the  ceremony  took  place  within  the  Province,  espe- 
cially if  forty-live  years  had  elapsed,  as  in  this  case.  There 
are  many  cases  in  which  it  has  been  held  that  for  all  pur- 
poses, except  in  actions  for  criminal  conversation,  or  on 
trials  for  bigamy,  a  marriage  may  be  proved  by  evidence 
of  cohabitation  and  reputation,  such  as  was  given  in  this 
case,  and  we  are  of  opinion  that  on  their  authority  we  must 
hold  the  evidence  that  was  given  here  sufficient. 

Postea  to  plaintiff. 


Sanders  v.  McSherry. 

Attachment. 

In  moving  for  an  attachment  for  nonpayment  of  costs  when  the  demand  has 
been  made  under  a  power  of  attorney,  it  is  not  necessary  to  show  that  at 
the  time  of  the  demand  a  copy  of  the  affidavit  of  the  execution  of  the 
power  of  attorney  was  served. 

On  an  application  for  an  attachment  for  nonpayment  of 
costs  in  this  cause  under  a  rule  of  court,  it  was  objected 
that  it  was  not  shewn  that  at  the  lime  when  the  costs  were 
demanded  a  copy  of  the  affidavit  of  execution  of  the 
power  of  attorney,  under  which  they,  were  demanded, 
had  been  served  with  the  rule  and  the  other  papers. 

Per  Cur. — We  think  that  it  is  not  necessary  by  the 
practice  in  England,  and  are  not  aware  that  it  has  been 
held  necessary  here. 

Attachment  granted. 


/ 
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Grantham  v.  Elliott. 

Lease — Covenant  to  pay  rent  without  deduction. 
A  tenant  who  covenants  to  pay  rent  without  deduction  thereout,  for  or  by 
reason  of  any  matter  or  thing  whatsoever,  cannot  claim  a  deduction  for  the 
amount  of  taxes  paid  by  him  for  the  house  and  premises  demised. 

This  was  an  action  of  replevin,  and  the  question  for 
the  consideration  of  the  court  was  whether  the  tenant, 
having  covenanted  in  his  lease  to  pay  £100  yearly  rent 
"  without  deduction  thereout  for  or  by  reason  of  any  matter 
or  thing  whatever,"  could  be  allowed  to  deduct  from  his  rent 
the  taxes  paid  by  him  in  respect  to  the  house  and  premises 
demised. 

It  appeared  in  evidence  that  he  had  paid  these  taxes  for 
several  years  without  claiming  any  deduction,  and  that  the 
claim  was  made  this  year  for  the  first  time.  The  landlord 
obtained  a  verdict  for  the  full  amount  of  rent,  with  leave 
to  the  plaintiff  to  move  to  deduct  the  amount  of  taxes. 

Per  Cur. — We  have  considered  the  point,  and  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  his  verdict  for  the 
whole  sum — that  is,  without  deducting  the  sum  paid  for 
taxes. 

Rule  discharged. 


Cronyn  v.  Probat. 

Costs — Promissory  note — Disputed  consideration  as  a  reason  for  suing  in 
Queen's  Bench. 

The  plaintiff,  residing  in  the  London  District,  sold  goods  to  the  defendant, 
who  resided  in  the  Western  District,  and  the  defendant  then  gave  his  note 
for  the  amount : 

Held,  that  on  the  mere  surmise  that  the  consideration  of  the  note  might  be 
disputed,  the  plaintiff  was  not  justified  in  suing  in  the  Queen's  Bench,  but 
should  have  sued  in  the  Western  District  Court,  and  could  not  therefore 
get  full  costs. 

The  plaintiff  moved  for  a  rule  for  the  allowance  of  full 
costs  under  the  following  circumstances.  The  plaintiff 
sold  goods  in  the  London  District  of  the  value  of  £29  to 
the  defendant,  who  lived  in  the  Western  District,  and  who 
there  gave  the  plaintiff  his  promissory  note  for  the  amount, 
upon  which  the  plaintiff  brought  his  action  in  this  court, 
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and  the  defendant  confessed  jadgment,  and  the  plaintiff 
now  contended  that  he  was  entitled  to  his  full  costs,  as  the 
consideration  of  the  note  might  have  been  disputed,  and 
as  the  goods  were  delivered  in  the  London  District,  he  was 
not  to  be  compelled  to  resort  to  the  Western  District  Court 
to  recover  for  them.  ^ 

Per  dir.— We  are  of  opinion  that  an  order  for  full  costs 
should  not  be  made  in  this  case,  there  being  no  ground 
shewn  for  supposing  that  the  consideration  of  the  note 
would  be  disputed, 

^  Rule  refused. 


DeNHAM  V.  RiDOUT. 

Malicious  arrest — Declaration — Averment  of  tvant  of  prohable  cause. 
In  an  action  for  a  malicious  arrest  on  mesne  process,  on  the  ground  that  the 
defendant  was  going  to  leave  the  Province,  a  declaration  is  good  in  arrest 
of  judgment,  v?iiich  states  that  the  defendant  made  the  arrest,  "having  no 
reasonable  or  probable  cause  to  apprehend,"  instead  of  expressly 
negativing  the  words  of  the  statute,  and  alleging  "  that  he  did  not  appre- 
hend" that  the  plaintiff  would  leave  the  Province,  &c. 

This  was  an  action  on  the  case  for  a  malicious  arrest  on 
mesne  process,  and  the  piaintifi,  in  the  first  count  of  his 
declaration,  charged  that  the  defendant,  not  having  any 
reasonable  or  probable  cause  to  be  apprehensive  that  the 
plaintiff  would  leave  the  Province  of  Upper  Canada,  with- 
out satisfying  his  debt,  &c.,  falsely  and  maliciously  sued 
out  the  process,  &C.5  saying  nothing  of  an  affidavit ;  and  in 
the  second  count  alleged  that  the  defendant,  not  having 
reasonable  or  probable  cause  to  apprehend,  &c.,  falsely 
and  maliciously  made  affidavit,  &c.,  that  he  was  appre- 
hensive that  the  plaintiff  would  leave  this  Province  without 
satisfying  his  debt,  &c.  The  defendant  pleaded  not  guilty, 
and  the  plaintiff  recovered  a  general  verdict  for  £5.  The 
defendant  moved  in  arrest  of  judgment,  on  the  ground  that 
the  declaration  averred  only  that  the  defendant  had  no 
reasonable  or  probable  cause  to  be  apprehensive  that  the 
debtor  would  leave  the  Province,  &c,,  instead  of  averring 
that  he  did  not  apprehend  it,  &c.,  which  it  was  contencled 
2  b  voii.  VI. 
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be  might  really  have  done,  although  he  might  not  be  able 
lo  show  a  reasonable  cause  for  the  apprehension,  &c. 

Robinson,  C.  J. — 1  am  of  opinion  that  the  declaration  is 
sufficient.  If  it  had  been  charged  that  the  defendant  did 
not  apprehend^  c^c.,  and  issue  had  been  taken  on  the  declara- 
tion, how  could  the  defendant  have  shewn  that  he  did  enter- 
tain the  apprehension,  otherwise  than  by  shewing  that  he  had 
some  reasonable  or  probable  ground  for  it  ?  The  allegations 
must  be  taken  to  be  in  substance  the  same.  This  form  of 
declaring  is  usually  adopted,  and  it  is  supported  by  reason, 
and  by  the  pleading  in  aeti(^s  in  England  for  malicious 
prosecution,  where  it  is  not  averred  that  the  defendant  did 
not  suspect  the  plaintiff  to  be  guilty,  &c.,  but  that  he  had 
no  reasonable  or  probable  cause  to  suspect.  I  think  the 
first  count  good,  though  it  does  not  slate  that  an  affidavit 
was  made.  The  charge  against  the  defendant  is  that  he 
wrongfully  and  maliciously  caused  the  plaintiff  to  be 
arrested  for  a  debt,  when  he  had  no  reason  to  apprehend 
that  he  would  leave  the  Province  without  paying  it.  That 
is  a  good  substantial  statement  of  a  cause  of  action.  We 
are  bound  to  know  that  by  law  a  plaintiff  can  only  sue  out 
bailable  process  by  making  an  affidavit.  It  is  not  necessary 
in  actions  of  this  kind  to  set  out  the  affidavit. 

Macaulay,  J. — I  think  the  declaration  good  in  arrest  of 
judgment.  The  statute  2  Geo.  IV.  ch.  1,  prohibits  the 
arrest  of  a  debtor  without  a  previous  affidavit  of  the  cause 
of  action,  of  an  apprehension  that  the  debtor  will  leave  the 
Province  without  satisfying  the  debt,  and  that  bailable 
process  is  not  issued  from  any  vexatious  or  malicious 
motive  whatever.  In  the  first  count  it  is  alleged  (not  that 
the  defendant  made  such  affidavit,  but  whether  or  not)  that 
not  having  any  reasonable  or  probable  cause  to  apprehend 
that  the  plaintiff  would  leave  the  Province  without  satisfy- 
ing a  certain  debt  mentioned,  he  caused  him  to  be  arrested 
on  mesne  process.  Then  if  he  had  no  reasonable  or 
probable  cause  of  apprehension  (which  the  jury  have 
found),  malice  might  perhaps  have  been  inferred  from  that 
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circumstance  ;  at  all  events  the  jury  have  found  that  the 
arrest  was  malicious,  evidently  in  connection  with  the 
absence  of  probable  cause  to  apprehend  the  plaintiff's  de- 
parture. To  require  an  express  averment  that  the  defendant 
did  not  apprehend,  might,  where  an  affidavit  was  made, 
amount  to  an  allegation  of  perjury  ;  and  asserting  that  the 
party  had  no  reasonable  or  probable  cause  to  apprehend, 
but  proceeded  maliciously,  seems  sufficiently  clear  and 
pointed  to  sustain  the  action  if  established  in  evidence. 
If  he  had  no  reasonable  or  probable  cause  to  apprehend, 
what  excited  the  apprehension,  if  sworn  to  ?  and  if  not 
sworn  to,  the  case  is  none  the  more  favorable  for  the  de= 
fendant.  And  as  to  the  form  of  such  actions  generally;  if 
the  plaintiff  avers  and  proves  the  absence  of  probable 
cause,  and  the  existence  of  malice,  I  do  not  perceive  on 
what  ground  the  defendant  can  be  exonerated,  because  he 
may  have  positively  sworn  to  an  apprehension,  the  exist- 
ence of  which  is  not  positively  denied.  The  legislature 
must  have  expected  the  apprehension  mentioned  in  the 
statute  to  be  sincere,  and  proceeding  from  adequate  causes, 
not  to  leave  it  in  the  discretion  of  any  one  to  create  it  in 
his  own  mind,  without  any  but  futile  and  unsubstantial 
reasons.  And  if  a  plaintiff  can  establish  the  apparent 
want  of  any  reasonable  cause  of  such  apprehension,  a  jury 
may  (if  not  rebutted  or  explained)  infer  that  it  was  not 
conscientiously  and  truly  entertained,  but  must  have  been 
a  mere  fanciful  apprehension  flowing  from  no  substantial 
cause  of  alarm. 

McLean,  J.,  and  Hagerman,  J.,  concurred. 

Rule  discharged. 
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Grover  V.  Cameron. 

Statute  of  Frauds— Agreement  for  sale  of  goods — Delivery  of  part — Refusal  to 
receive  residue — Action  for  price. 

"Where  in  an  action  for  goods  sold  and  delivered  the  plaintilf  shewed  a  con- 
tract between  the  defendant  and  himself  for  the  sale  and  purchase  of  21 
sticks  of  timber  at  £12  10s  Od.  per  1000  feet,  and  it  was  proved  that  the 
timber  had  been  delivered  at  the  place  appointed  by  the  defendant,  where 
the  agents  of  the  plaintiff  and  defendant  inspected  the  whole  and  measured 
eight  of  the  sticks,  the  value  of  which  was  paid  into  court,  and  the  de- 
fendant repudiated  the  rest,  as  not  being  of  merchantable  quality. 

Eeld,  that  there  was  no  acceptance  of  the  residue,  by  which  the  plaintiff 
could  recover  as  for  goods  sold  and  delivered,  nor  was  there  any  binding 
agreement  within  the  statute. 

Assumpsit  for  goods  sold  and  delivered.    It  was  proved 
at  the  trial  that  the  plaintiff  agreed  to  sell  to  the  defendant 
some  timber  which  he  had  in  the  township  of  Mosa,  on  the 
river  Thames,  by  verbal  contract ;  that  the  defendant  had 
made  an  offer  through  a  third  person  for  the  purchase  in  the 
first  instance  ;  that  he  agreed  to  give  the  plaintiff  50  dollars 
per  thousand  feet  if  he  would  take  it  down  to  Louisville ; 
that  the  plaintiff  did  take  it  there,  and  informed  the  defend- 
ant of  it,  and  that  he  seemed  reluctant  to  accept  it,  but 
said  that  he  would  look  at  it.    The  plaintiff's  son,  who 
acted  for  him,  employed  a  person  to  measure  the  timber, 
and  this  person,  in  conjunction  with  the  defendant's  foreman, 
culled  the  timber,  and  found  only  eight  sticks  merchantable, 
the  remaining  twenty -one  sticks  being,  in  their  opinion,  not 
fit  for  market,  but  shaky,  knotty,  not  square,  and  worm-eaten. 
The  timber  was  drawn  out  of  the  water  to  be  measured, 
but  it  was  not  shewn  that  the  defendant  had  ever  seen  it  after 
it  was  brought  from  Mosa,  or  had  given  any  directions  about 
it;  and  the  whole  of  it,  including  the  eight  sticks  marked, 
was  left  lying  on  the  bank  of  the  river,  where  it  had  been 
drawn  out,  until  it  was  carried  away  by  a  freshet.  For^ 
the  defendant  it  was  proved  that  the  defendant  was  a  good  - 
judge  of  timber,  and  of  its  value,  being  experienced  in  the 
trade,  and  that  50  dollars  per  1000  feet  is  a  fair  price  for 
good  merchantable  timber,  and  that  the  sticks  which  were 
not  culled  would  nof  have  been  worth  the  cost  of  taking  to 
market.    It  was  sworn  also  that  the  timber  could  not  have 
been  culled  without  having  been  taken  from  the  water ; 
that  the  parties  conversed  about  culling  it ;  that  the  de- 


GROVER  V.  CAMERON. 


197 


fendant  always  bought  timber  subject  to  culling,  and  that 
such  is  the  usage  of  the  trade,  though  it  is  sometimes  de- 
parted from.  The  whole  of  the  timber  contained  170  feet, 
and  the  defendant  paid  into  court  the  value  of  the  eight  culled 
sticks,  and  resisted  payment  of  the  residue,  because  it  was 
not  merchantable,  and  he  had  neither  accepted  it,  nor  was 
bound  to  accept  it ;  that  he  was  not  liable  therefore  under 
the  common  count,  and  that  damages  could  not  be  recovered 
against  him  for  not  accepting,  as  there  was  no  written 
evidence  of  the  contract,  as  required  by  the  Statute  of  Frauds. 
The  learned  judge  however  ruled  that  the  measuring  and 
culling,  followed  by  the  payment  into  court  of  the  value  of 
the  eight  sticks,  w^as  apart  acceptance  of  goods  upon  a  con- 
tract indivisible  in  its  nature,  and  took  the  case  out  of  the 
statute.  The  jury  found  for  the  plaintiff  the  value  of  the 
timber  at  the  stipulated  price,  and  the  defendant  moved  for 
a  new  trial  for  misdirection,  and  the  verdict  being  contrary 
to  law  and  evidence,  on  the  grounds  urged  at  the  trial. 

Robinson,  C.  J. — I  think  that  the  rule  should  be  made 
absolute  without  costs.  The  whole  of  the  plaintiff's  timber 
was  taken  to  Louisville,  and  was  there  drawn  up  on  the 
bank  of  the  river  by  his  orders.  This  alone  indicated  no 
acceptance  by  the  defendant,  as  it  was  necessary  that  it 
should  be  done  to  ascertain  the  quantity  and  quality  of  the 
timber,  supposing  the  contract  to  have  been  strictly  such  as 
the  defendant  alleges.  While  it  was  there  they  disputed 
about  it,  the  defendant  alleging  that  he  bargained  only  for 
such  of  the  timber  as  would  pass  inspection,  and  prove 
upon  culling  to  be  marketable ;  the  plaintiff  contending 
that  he  agreed  to  take  the  whole  of  it  as  it  was,  and  to  pay 
for  it  after  the  rate  of  50  dollars  per  1000  feet.  The  timber 
ail  remained  upon  the  bank  from  July  till  the  following 
spring,  when  a  freshet  carried  it  off,  and  it  was  lost,  and 
the  question  in  effect  is,  who  must  bear  the  loss  ;  in  other 
words,  who  was  the  owner  at  that  time  ?  The  plaintiff, 
treating  the  defendant  as  the  owner  of  all.  the  timber, 
"  sues  him  for  goods  sold  and  delivered ;  the  defend- 
ant, finding  that  it  has  been  ascertained  by  the  joint 
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inspection  of  his  own  and  the  plaintiff's  agent  that  there 
were  eight  sticks  of  the  lot  marketable,  and  such  as  he 
admits  he  agreed  to  buy,  honestly  pays  their  value  into 
court,  and  denies  his  liability  for  the  remainder.  The 
plaintiff  relies  upon  that  circumstance,  and  upon  these 
eight  sticks  being  marked,  as  an  acceptance  of  all,  and 
sues  in  the  same  form  of  action  as  if  he  had  made  a  de- 
livery of  the  whole.  But  how  can  it  be  said  in  the  face  of  the 
defendant's  express  rejection  of  the  twenty-one  sticks,  that  he 
accepted  them  ?  To  make  an  acceptance  of  part  binding  as 
an  acceptance  of  the  whole,  it  must  be  an  acceptance  made 
in  affirmance  of  the  contract,  such  as  the  vendor  alleges. 
Here  the  parties  are  at  issue  upon  the  very  terms  of  the 
contract ;  the  conditions  of  the  bargain  are  precisely  what 
they  are  disputing  about,  and  the  defendant  has  done  nothing 
inconsistent  with  what  he  contends  the  facts  to  have 
been.  He  says, "  I  agreed  to  take  what  would  stand  culling, 
and  to  pay  for  it  fifty  dollars  per  thousand,  but  that  is  all  I 
agreed  for ;  our  agents  found  that  there  were  eight  sticks  of 
this  description,  and  1  will  pay  you  for  no  more."  As  to 
the  facts,  his  story  is  the  more  probable  of  the  two,  for  it 
was  proved  that  it  is  the  common  usage  of  the  trade  for 
lumber  merchants  to  buy  only  whs,t  the  culler  passes  ;  that 
this  defendant  in  particular  acted  upon  that  principle  in  all 
other  cases  ;  that  the  price  of  fifty  dollars  a  thousand,  w^hich 
it  is  admitted  he  agreed  to  pay,  was  the  market  price  at  that 
time  for  good  merchantable  timber,  and  that  the  twenty-one 
sticks,  which  the  plaintiff  is  here  suing  for,  were  so  bad 
and  so  clearly  unmarketable  that  they  would  not  have 
borne  the  charge  of  their  transportation  to  Lower  Canada. 
It  is  plain  therefore  that  ihe  parties  are  at  issue  upon  the 
terms  of  the  argreement,  which  makes  this  a  case  precisely 
within  the  17th  section  of  the  Statute  of  Frauds;  and 
what  could  the  defendant  have  done  more  than  he  has 
done  to  preserve  for  himself  the  protection  which  the 
statute  gives  him  ?  he  was  not  bound  to  act  dishonestly 
by  refusing  to  accept  or  pay  for  what  he  clearly  admitted 
he  had  bargained  for.  If  when  the  whole  was  brought 
dow^n  he  had  accepted  part  in  a  spirit  that  affirmed 
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the  purchase  of  the  whole,  then  that  would  have  been 
an  acceptance  within  the  statute.  So  also  when  all 
the  timber  came,  if  he  had  decided  to  take  the  eight  sticks 
only,  and  the  plaintiff  had  objected,  saying  "  you  bought  all 
and  must  take  all  or  none,"  and  the  defendant  had  notwith- 
standing appropriated  part,  it  might  have  been  open  to  the 
plaintiff  to  contend  that  he  had  by  such  appropriation  of 
part  made  himself  liable  for  all  ;  and  clearly  where  a 
parly  orders  different  parcels  of  goods,  and  part  are  sent  to 
him  and  accepted,  and  used  by  him,  he  cannot,  while  he 
admits  the  purchase  of  the  others,  exercise  capriciously  an 
option  to  take  or  reject  them,  if  they  are  such  goods  as  he 
bought.  It  cannot  be  said  here  that  all  the  timber  was 
delivered,  so  as  to  enable  the  plaintiff  to  recover  as  for 
goods  sold  and  delivered :  he  is  therefore  reduced  to  the 
necessity  of  suing  for  non-acceptance,  and  must  shew  the 
agreement  to  accept,  which  «he  Statute  of  Frauds  requires 
must  be  evidenced  by  a  memorandum  in  writing,  and  I  see 
nothing  which  prevents  the  statute  applying  in  this  case- 
no  acceptance  of  a  part  in  affirmance  of  the  contract  for 
the  whole,  but  on  the  contrary,  an  implied  acceptance  only 
of  a  part,  with  a  distinct  rejection  of  the  remainder,  on  the 
express  ground  that  the  contract  did  not  extend  to  it.  The 
law,  I  think,  was  misapprehended  at  the  trial,  and  there 
should  therefore  be  a  new  trial  without  costs.  It  is  clear, 
I  think,  upon  the  slightest  reflection,  that  if  parol  evidence 
of  an  agreement  should  in  this  case  be  accepted  to  charge 
the  defendant  as  the  buyer  of  these  twenty-one  sticks  of 
timber,  it  would  equally  make  him  liable  for  a  quantity  of 
cordwood,  or  any  other  thing  which  the  plaintiff  had  chosen 
to  place  upon  the  bank  of  the  river,  together  with  the  eight 
sticks  of  merchantable  timber,  alleging  and  proving  by 
parol  evidence  only  that  the  defendant  bargained  for  it ;  and 
the  protection  which  was  designed  to  be  given  by  the 
Statute  of  Frauds  would  be  defeated. 

Macaulay,  J. — If  questionable  upon  the  evidence 
whether  the  defendant  accepted  the  eight  sticks  as  part  of 
U  larger  quantity,  and  in  affirmance  of  the  contract,  it 
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ought  to  have  been  left  to  the  jury.  I  did  not  so  leave  it, 
because  there  was  no  evidence  of  acceptance  beyond  the 
eight  sticks,  unless  constructively  on  facts  not  disputed. 
On  consideration,  I  think  the  payment  of  money  into  court 
merely  admits  a  liability  for  eight  sticks  as  sold  and  de- 
livered and  accepted.  There  was  no  evidence  of  accept- 
ance, except  what  passed  at  the  culling,  which  left  no  room 
for  presumption,  but  rebutted  the  acceptance  of  any  more 
than  the  eight  sticks.  It  did  not  appear  that  the  defendant 
ever  actually  took  into  his  possession  or  removed  any  of 
them,  and  I  do  not  think  what  occurred  at  the  culling,  sup- 
ported only  by  the  defendant's  admission  by  paying  money 
into  court,  proof  of  a  partial  performance  of  an  entire  con- 
tract, so  as  to  constitute  it  an  acceptance  of  the  whole,  and 
to  support  the  count  for  goods  sold  and  delivered.  The 
other  sticks  never  were  in  his  possession  at  all,  and  he 
refused  to  accept  them.  Even  the  delivery  and  acceptance 
of  the  eight  sticks  rests  much  upon  construction,  exclusive 
of  the  payment  of  money  into  court,  and  1  do  not  think 
that  the  removal  of  the  timber  to  Louisville  affects  the 
question  of  delivery  and  acceptance.  I  consider  the 
measurement  was  not  completed  so  as  to  ascertain  the 
exact  amount  to  be  paid  for  the  rejected  sticks,  even  if  they 
were  to  be  taken,  and  that  the  plaintiff  had  not  lost  his  lien 
thereon  for  the  price  by  reason  of  anything  that  took  place 
at  the  culling  of  the  eight  sticks  ;  consequently  the  action 
for  goods  sold  and  delivered  fails  as  to  those  sticks. 
Whether  an  action  could  be  sustained  as  for  goods  bar- 
gained and  sold,  or  for  not  accepting  on  this  evidence,  it  is 
not  necessary  to  decide.  I  look  upon  these  as  very  ques- 
tionable propositions,  owing  to  the  obstacles  arising  out  of 
the  Statute  of  Frauds,  in  the  absence  of  proof  of  a  past 
acceptance  of  an  entire  contract,  an  acceptance  in  affirm- 
ance thereof.  This  suit  is  for  goods  sold  and  delivered, 
and  I  think  that  it  is  not  supported  for  anything  beyond  the 
sum  paid  into  court. 

McLean,  J. — ^The  question  here  is,  can  an  action  for 
goods  sold  and  delivered  be  maintained  on  the  evidence 
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produced  at  the  trial?  To  entitle  the  plaintiff  to  recover 
he  must  shew  clearly  that  there  has  been,  not  only  a  sale, 
but  an  actual  delivery  of  the  goods  to  the  defendant. 
Now  here  it  cannot  be  contended  that  the  mere  taking  to 
Louisville  was  a  delivery  there  to  the  defendant ;  and  unless 
the  measuring  and  marking  ot  the  eight  sticks  by  the  de= 
fendant's  culler  can  be  considered  as  an  acceptance  of  the 
whole,  there  was  in  fact  no  delivery  of  the  timber  to  the 
defendant.  At  the  time  of  the  measuring  and  marking  the 
eight  sticks  the  defendant's  culler  expressly  stated  that  he 
would  not  accept  any  more  of  the  timber,  as  it  was  not 
merchantable,  and  the  defendant  afterwards  stated  that  he 
did  not  want  it.  I  do  not  see  that  under  these  circum- 
stances the  defendant  can  be  considered  to  have  ac- 
cepted what  his  agent  and  himself  both  said  they  would 
not  accept.  It  was  for  the  plaintiff  to  decide  whether  he 
would  let  the  defendant  take  eight  sticks,  or  whether  he 
would  insist  on  his  taking  the  whole,  as  he  had  agreed  to 
do  upon  the  timber  being  brought  down  to  Louisville.  If 
he  insisted  on  the  defendant  taking  the  whole,  his  remedy 
was  by  an  action  for  refusing  to  accept,  and  in  that  case  he 
would  only  recover  under  his  original  agreement,  which, 
under  the  17th  section  of  the  Statute  of  Frauds,  must  have 
been  in  writing.  The  timber,  it  will  be  admitted,  was  sub- 
ject to  the  sole  control  of  the  plaintiff  when  brought  down 
to  Louisville,  and  after  its  arrival  there  he  might  have  sold 
it  to  any  other  person,  or  even  after  part  of  it  was  marked 
with  the  defendant's  name  have  refused  to  give  it  up  to 
him  until  he  was  paid  for  it  at  the  rate  of  fifty  dollars  per 
thousand.  If  then  the  plaintiff*  had  a  lien  upon  the  timber 
until  the  price  was  paid,  the  timber  still  remained  in  his 
possession,  which  could  not  be  the  case  if  the  delivery  had 
been  actually  made  of  it  to  the  defendant.  It  may  be  said 
that  the  plaintiff  abandoned  his  lien  when  part  of  the 
timber  was  marked  and  measured  and  so  accepted  by  the 
defendant's  agent,  but  that  could  only  operate  as  to  the 
quantity  actually  marked.  The  cases  (6  East  615,  11 
East  210)  shew  that  though  a  part  of  the  goods  be  actually 
delivered,  yet  so  long  as  anything  remains  to  be  done  by 
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the  vendor  to  any  porlion  of  them,  he  may  retain  such 
portion.  Now  in  this  case  the  defendant  was  to  pay  fifly 
dollars  per  thousand  feet,  but  to  ascertain  the  amount  it 
was  necessary  that  the  timber  should  first  be  measured ; 
this  was  not  done  at  any  time  before  the  defendant's  de- 
claration that  he  would  not  accept  the  timber,  and  if  the 
plaintiff  could  on  that  account  retain  the  timber,  the  de- 
fendant had  an  equal  right  to  reject  it ;  at  all  events  he 
cannot  be  made  lo  pay  for  it  as  so  much  timber  sold  and 
delivered  to  him,  when  in  fact  the  plaintiff,  so  far  from  de- 
livering it,  had  a  right  to  retain  it  or  dispose  of  it  otherwise. 
As  I  do  not  conceive  that  the  act  of  marking  the  eight 
sticks  amounted  to  anything  more  than  an  acceptance  of 
that  quantity,  the  verdict  for  the  whole  quantity  must  be 
set  aside,  and  a  new  trial  granted. 

Hagerman,  J. — In  considering  this  case  1  shall  first  ex~ 
amine  the  legal  objection  which  has  been  raised,  the 
decision  upon  which  must,  I  think,  decide  the  others — viz., 
whether  the  17th  section  of  the  Statute  of  Frauds  as  applied 
to  the  facts  here  discharges  the  defendant  from  liability. 
The  section  referred  to  provides  that  ^'  no  contract  for  the 
sale  of  goods,  &c.,  for  the  price  of  £10  sterling  or  upwards 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain  in  part  pay- 
ment, or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  party  to  be  charged 
by  such  contract,  or  his  agent  thereunto  lawfully  author- 
ised." As  neither  earnest  was  paid  nor  a  note  or 
memorandum  made  in  writing  to  bind  the  bargain, 
the  only  question  to  be  determined  is,  whether  there  has 
been  any  acceptance  or  actual  receiving  of  part  of  the 
goods  sold  by  the  buyer.  Now  I  confess  it  seems  to  me 
impossible  to  say  that  there  has  not.  In  the  first  place,  the 
statute  contemplates  the  sale  of  numerous  articles,  but  has 
reference  to  one  contract.  This  is  precisely  the  case  here. 
A  number  of  sticks  of  timber  are  sold,  but  at  one  time  and 
on  one  agreement.    The  only  witness  whose  testimony  is 
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entitled  to  any  weight  swore  distinctly  that  the  agreement 
was  to  buy  all  the  timber,  and  at  a  stipulated  price,  pro- 
vided  it  was  delivered  at  a  particular  place,  and  to  shew 
that  it  was  not  to  be  subject  to  future  culling,  the  defendant 
upon  being  requested  by  the  plaintiff  or  his  agent  to  ex- 
amine the  timber,  before  it  was  moved,  declined  to  do  so, 
saying  that  he  had  already  seen  it.  The  plaintiff  was  thus 
justified  in  supposing  that  it  would  all  be  accepted  without 
further  question,  for  otherwise  he  would  not  have  been  at 
the  expense  of  removing  that  which  was  afterwards  to  be 
rejected,  he  having  fairly  stated  to  the  defendant  at  the 
time  of  the  bargain  that  some  of  it  had  been  injured  by 
fire,  and  invited  inspection.  Notwithstanding  this,  how- 
ever, up  to  the  time  of  the  culling  of  the  timber,  and  even 
up  to  the  time  of  drawing  it  out  of  the  water,  and  marking 
the  eight  sticks  as  good,  and  perhaps  even  after  that  was 
done,  the  defendant  might  have  sheltered  himself  under 
the  provisions  of  the  statute,  and  finding  the  limber  was 
not  as  good  as  he  supposed  it  was  when  he  saw  it  in  the 
plaintiff's  possession  at  Mosa,  he  might  have  rejected  it, 
and  repudiated  his  agreement.  Bat  then  in  doing  this  he 
was  bound  to  reject  the  whole  agreement,  and  not  a  part 
only.  He  was  not  at  liberty  to  accept  and  actually  receive 
a  part  of  the  timber,  that  which  he  considered  good,  and 
throw  the  bad  upon  the  plaintiff's  hands,  especially  after 
putting  him  to  the  expense  and  trouble  of  bringing  it  to  the 
place  appointed  by  himself.  The  evidence  affords  no 
ground  for  assuming  that  there  was  any  second  agreement ; 
one  only  was  proved ;  and  although  the  defendant's  fore- 
man rejected  all  but  the  eight  sticks  at  the  time  he  culled 
it,  and  so  stated  to  the  agent  who  had  been  requested  by 
the  plaintiff  to  measure  the  whole  quantity,  but  who  had  no 
authority  to  concur  in  such  rejection,  yet  the  plaintiff  does 
not  appear  to  have  had  notice  of  it  from  any  other  person, 
and  never  intimated  his  assent  to  it.  But  it  is  said  that 
the  defendant  never  actually  accepted  more  than  the  eight 
sticks,  and  that  he  had  a  right  to  reject  the  residue,  or  that 
if  liable  at  all,  he  could  only  be  sued  for  refusing  to  accept 
goods  he  had  agreed  to  purchase,  and  not  for  goods  sold 
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and  delivered.  I  do  not  concur  in  either  of  these  proposi- 
tions. With  respect  to  the  first,  the  defendant  is  precluded 
by  the  payment  of  money  into  court  from  denying  that  he 
had  accepted  eight  sticks  of  timber,  and  ihe  evidence  shews 
that  those  eight  slicks  formed  part  of  those  originally  bar- 
gained for,  and  the  statute  makes  the  acceptance  of  part 
so  bargained  for  the  acceptance  of  the  whole.  The  case 
of  Champion  v.  Short,  (1  Camp.  50)  appears  to  be  express 
on  this  point,  and  resembles  the  present  in  many  of  its 
particulars.  There  the  defendant  ordered  and  agreed  to 
purchase  "half  a  chest  of  French  plums,  two  hogsheads  of 
raw  sugar,  and  a  hundred  lumps  of  white  sugar,  all  of 
them  to  be  sent  down  to  him  at  Salisbury  without  delay.'' 
The  plums  and  the  raw  sugar  were  sent,  and  arrived 
nearly  as  soon  as  the  course  of  conveyance  would  permit, 
but  the  white  sugar  was  not  sent,  and  the  defendant  then 
countermanded  it,  and  at  the  same  time  gave  notice  to  the 
plaintiff  that,  as  he  wished  to  have  the  two  sorts  of  sugar 
together  or  not  at  all,  he  would  not  accept  of  the  raw  ;  the 
plums  however  he  accepted  and  used,  and  tendered  their 
value.  Upon  this,  action  was  brought,  and  the  plaintiff 
sought  to  recover  the  price  of  the  two  hogsheads  of  raw 
sugar,  no  claim  being  made  for  the  white,  as  it  had  not  at 
any  time  been  sent.  Lord  Ellenborough  ruled,  and  his 
decision  does  not  appear  to  have  been  questioned,  that  the 
defendant  was  liable  for  the  raw  sugar  as  for  goods  sold 
and  delivered,  although  he  had  given  notice  that  he  would 
not  accept  it,  and  that  he  was  precluded  from  disputing 
the  contract  for  all  the  articles,  by  tendering  payment  for 
the  plums;  observing  that  he  might  have  refused  the  articles 
sent,  on  the  ground  that  the  whole  order  had  not  been  com- 
pleted, but  substantially  deciding  that  the  acceptance  of 
part  was  the  acceptance  of  all  that  had  been  forwarded  to 
him.  So  here  the  defendant  might  have  refused  to  accept 
the  limber  delivered  for  li'nn  at  Louisville,  on  the  ground 
that  all  he  had  contracted  to  buy  had  not  been  brought 
there;  but  he  was  not  at  liberty  to  accept  part,  and  refuse 
the  residue  that  accompanied  it  and  was  then  at  the  ap- 
pointed place.    I  do  not  believe  that  the  decision  of  Lord 
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Ellenhorough  would  have  been  (because  I  do  not  think 
that  it  ought  to  have  been)  different  from  what  it  was  in 
the  case  referred  to,  if,  instead  of  being  sent  to  the  defend- 
ant direct,  the  goods  had  been  sent  to  some  warehouse  in 
Salisbury,  where  the  defendant  was,  in  pursuance  of  his 
agreement,  to  receive  them,  and  he  had  from  thence  taken 
the  plums,  as  in  this  case  the  eight  sticks  of  timber  were 
taken,  and  at  the  same  time  rejected  or  refused  to  receive 
the  sugar;  and  this  change  of  circumstances  would  make 
that  case  in  all  respects  like  the  present.  It  has  been 
argued  that  so  long  as  the  vendor  has  a  lien  upon  the 
goods  bargained  for,  the  delivery  cannot  be  considered  com- 
plete. This  opinion,  however,  is  at  least  not  universally 
tenable.~7  T.  R.,  436;  6  East,  614  ;  14  East,  313.  A 
vendor  may  assert  his  lien  upon  goods,  and  stop  them  in  » 
transitu  after  delivering  and  receiving  part  payment.  But, 
without  closely  examining  the  question  whether  the  plain- 
tiff here  had  any  lien  upon  the  timber  after  its  arrival  at 
Louisville,  and  the  acceptance  of  part  by  the  defendant, 
I  am  of  opinion  that,  whether  such  lien  existed  or  not,  the 
plaintiff  was  at  liberty  to  waive  it  and  hold  the  defendant 
to  his  strict  legal  liability,  on  the  contract  for  the  sale  and 
delivery  of  all  the  timber.  By  way  of  illustration,  I  will 
suppose  that  a  person,  going  to  a  retail  shop  in  this  place 
agrees  for  the  purchase  of  several  pieces  of  cloth,  several 
pieces  of  line»n,  and  other  articles  at  specified  prices,  all  of 
which  he  directs  to  be  taken  to  another  place  where  he  pro- 
mises to  call  for  them,  and  pay  for  all  before  taking  any  part 
away.  He  does  call,  but  takes  and  pays  for  the  cloth  only, 
refusing  to  accept  or  pay  for  anything  else.  Here  the  seller 
undoubtedly  would  have  had  a  lien  upon  all  the  goods,  and 
might  refuse  the  delivery  of  any  until  payment  was  made  for 
the  whole  ;  still  1  think  he  would  be  perfectly  at  liberty  to 
waive  his  lien  upon  the  remaining  goods,  as  also  his  right 
to  call  upon  the  party  to  restore  those  taken  away,  and 
resort  to  his  action  for  the  price  of  all  of  them  as  for  goods 
sold  and  delivered.  As  connected  with  the  doctrine  of 
lien,  however,  the  case  of  Steveld  v.  Hughes  et  al,  (14 
East,  30b)  must  not  be  overlooked.    In  that  case  Lord 
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Ellenborough  says,  "  the  change  of  mark  from  A  to  B  on 
bales  of  goods  in  a  warehouse  by  the  direction  of  the 
parties,  was  clearly  held  by  the  House  of  Lords,  in  a  late 
case,  to  operate  as  an  actual  delivery  of  the  goods,  and  this 
after  three  day's  argument  at  their  bar;  though  I  own,  *'says 
his  Lordship,''  it  appeared  to  me  that  the  case  only  required 
to  be  stated  to  be  disposed  of  at  once." 

With  respect  to  the  other  objection,  that  the  action, 
if  maintainable  at  all,  ought  to  have  been  for  goods 
bargained  and  sold,  and  not  for  goods  sold  and  de- 
livered, a  moment's  reflection  will,  I  think,  convince 
any  one  that  there  is  nothing  in  it.  The  statute 
makes  the  acceptance  of  part  the  acceptance  of  the 
whole  ;  the  sale  and  delivery  is,  by  such  acceptance,  com- 
plete. It  is  only  when  the  other  provisions  of  the  statute 
apply — viz.,  where  something  is  given  in  earnest  to  bind 
the  bargain,  or  where  a  note  in  writing  is  made  and  signed 
of  the  bargain  ;  in  either  of  these  cases,  if  no  actual  delivery 
has  been  made  and  the  purchaser  refuses  to  receive  the 
goods,  the  action  must  be  on  the  agreement  for  goods  bar- 
gained and  sold,  not  for  goods  sold  and  delivered.  Upon 
the  only  point  which  remains  to  be  considered — the  mis- 
direction of  the  learned  judge — it  certainly  appears  to  me 
that  if  there  were  any,  it  certainly  was  not  to  the  prejudice 
of  the  defendant — his  leaving  it  to  the  jury  to  determine 
whether  the  plaintiff  under  any  circumstance^  was  entitled 
to  more  than  the  unmerchantable  timber  was  reasonably 
worth,  afforded  them  an  opportunity  of  evading  the  original 
strict  terms  of  the  contract,  which  it  is  to  me  at  least 
doubtful  whether  they  would  have  been  justified  in  doing. 
Upon  the  whole  case,  I  think  the  rule  should  be  discharged. 
The  cases  of  1  Camp.  410  and  note;  1  D.  &  R.  34 ;  3 
D.  &  R,  220,  and  cases  there  cited,  I  think  applicable  to 
this  case,  and  1  have  noted  them  in  addition  to  those  to 
which  I  have  already  referred. 

Rule  absolute,  Hagerman,  J.,  dissenting. 
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Kerby  v.  Lewis  et  al. 

Ferry — Power  of  Government  to  grant  a  ferry  on  rivers  separating  Canada  from 
the  United  States. 

The  government  of  this  country  has  power  to  grant  a  right  of  ferry  on 
rivers  which  form  the  division  line  between  Canada  and  the  United  States, 
and  a  person  to  whom  such  a  right  is  granted  may  maintain  an  action 
against  any  one  who  disturbs  his  ferry,  on  the  waters  over  which  the 
British  government  has  jurisdiction. 

Demurrer. — The  plaintiff  sued  in  case  for  the  distur- 
bance of  his  ferry,  and  in  his  first  count  declared  that 
before  the  committing  the  grievances,  &c.,  he  was  and  still 
is  lawfully  possessed,  as  lessee  of  the  Crown,  of  a  common 
and  ancient  ferry,  called  the  Ferry  at  Fort  Erie  Rapids,  for 
travellers  and  their  stores,  &c,,  across  the  river  Niagara, 
from  Fort  Erie  to  Black  Rock,  taking  certain  reasonable 
ferriage  ;  and  the  defendants,  well  knowing,  &c.,  on  1st  May, 
1840,  and  on  divers  days  since,  against  the  will  of  the 
plaintiff,  conveyed  in  their  boats  for  hire,  divers  travellers, 
&c.,  across  the  said  river  Niagara,  and  upon  the  part  of  the 
river  where  the  plaintiff  had  such  ferry  as  aforesaid,  and 
upon  the  said  ferry  of  the  said  plaintiff,  to  his  injury,  &c., 
and  that  while  he  was  so  entitled  as  lessee  of  the  Crown, 
the  defendants  conveyed  for  hire  divers  travellers,  &c.,  over 
and  across  the  said  river  Niagara,  near  to  the  said  part  of 
the  same  river  where  the  plaintiff  had  his  ferry,  and  near 
his  ferry,  &c.,  whereby  he  lost  his  profits.  In  other  counts 
the  plaintiff  described  his  ferry  as  "  an  ancient  ferry"  be- 
tween Fort  Erie,  in  Canada,  and  Black  Rock,  in  the  United 
States  of  America,  having  the  free  and  sole  right  to  use 
the  landing  as  well  at  Black  Rock  as  at  Fort  Erie. 

The  defendants  pleaded  the  general  issue,  and  several  spe- 
cial pleas,  to  the  effect  that  the  river  Niagara  is  a  public  navi- 
gable river,  used  by  Her  Majesty's  subjects,  and  by  citizens 
of  the  United  States,  with  ships,  boats,  vessels,  &c,,  and 
that  the  middle  of  the  river  is  the  division  between  the 
United  States  and  Canada,  and  that  Black  Rock  is  upon 
the  bank  of  the  river  Niagara,  and  within  the  United 
Stales  ;  and  the  plaintiff  demurred  specially  to  the  pleas,  on 
the  grounds  that  they  amount  to  the  general  issue,  are 
double,  and  of  matter  of  law,  on  which  no  issue  can  be 
taken. 
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Robinson,  C.  J. — The  substantial  question  intended  to 
be  brought  up  by  these  demurrers  is,  whether  the  Crown  * 
can  grant  a  right  of  ferry  over  a  river  or  narrow  water 
which  separates  this  province  from  a  foreign  country.  I 
know  no  reason  why  this  should  be  called  in  question  now, 
more  than  at  any  former  period  ;  nothing  has  recently  been 
done  that  can  affect  the  right  on  the  one  hand  to  confer  the 
franchise,  or  the  power  on  the  other  to  enjoy  it.  So  long 
as  we  can  remember,  and  I  may  say  from  the  beginning  of 
this  government,  the  Crown  has  assumed  the  right  to  grant 
a  right  of  ferfy  across  the  rivers  St.  Lawrence,  Niagara 
and  Detroit.  Tenders  have  been  called  for  by  formal 
orders  of  the  Governor  and  council,  promulgated  in  the 
usual  manner,  and  grants  have  been  made  under  the  great 
seal  to  the  successful  applicants.  The  statute  which  the 
legislature  passed  in  1797,  for  the  regulation  of  ferries, 
makes  no  express  mention  of  ferries  between  this  Province 
and  the  United  States,  and  affords  no  ground  for  argument 
upon  this  question ;  but  it  is  impossible  we  can  doubt  for  a 
moment  that  the  open  public  acts  of  one  branch  of  the  le- 
gislature in  relation  to  this  subject  were  perfectly  well 
known  to  the  others,  and  certainly  no  evidence  has  been 
afforded  by  any  act  of  the  legislature  that  the  proceedings 
of  the  executive  government  have  been  considered  to  be 
unauthorized  or  even  liable  to  question.  Besides  this,  we 
must  remember  that  several  actions  at  law  have  been 
brought  in  this  court  for  the  disturbance  of  the  right  of  ferry 
between  places  in  this  province  and  the  United  States  of 
America ;  in  which  actions,  though  they  were  keenly  con- 
tested, no  question  was  ever  raised  as  to  the  power  of  the 
Crown  to  grant  the  exclusive  right  of  ferry,  nor  w^s  any 
doubt  suggested  by  the  court,  though  the  actions  were  on 
other  grounds  much  discussed.  But  if  all  that  has  been 
done  on  this  subject  has  been  done  in  error,  it  would  be 
strange  that  the  government  and  legislature  and  courts  of 
the  foreign  country  opposite  to  us  should  have  happened 
to  fall  into  the  same  error.  It  is  very  well  known  that  they 
have  had  for  more  than  a  generation  past  ferries  established 
by  public  authority  between  their  shore  and  this  province 
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at  various  points.  I  have,  by  the  kindness  of  a  gentleman 
formerly  practising  at  this  bar,  been  furnished  with  a  list  of 
no  less  than  nine  statutes  of  the  legislature  of  New  York, 
two  of  them  passed  in  the  last  year,  for  granting  and  regu- 
lating exclusive  rights  of  ferry  between  their  shore  and  this 
Province  at  various  points.  And  upon  a  question  being 
raised  some  years  ago  upon  the  right  to  grant  a  ferry  from 
Youngstown  to  the  Canadian  shore  (The  People  v.  Bab- 
cock,  1834),  the  supreme  court  of  that  state  gave  judgment 
in  favor  of  the  right  claimed,  treating  the  question  as  one 
that  admitted  of  no  doubt ;  and  so  also  the  right  to  grant 
ferries  between  the  several  states  of  the  Union,  which  as 
to  each  other  are  sovereign  and  independent,  has  been  con- 
tinually exercised.  !t  has  been  argued  before  us  that  if 
an  exclusive  right  to  carry  passengers  for  hire  across  the 
Niagara  river  can  be  granted,  it  might  upon  the  same 
principle  be  granted  between  countries  on  opposite  sides  of 
the  Atlantic,  as  the  extent  of  the  water  to  be  passed  cannot 
control  the  principle.  Upon  the  same  reasoning,  the  right 
to  grant  a  ferry  wholly  within  the  Province  might  be  dis- 
puted, and  it  might  be  argued  that  if  you  can  grant  a  ferry 
across  the  Bay  of  Quinte,  you  can  equally  grant  it  across 
Lake  Ontario,  between  Toronto  and  Kingston  ;  and  that  as 
that  would  be  absurd,  therefore  there  can  be  no  such  right 
anywhere.  But  common  sense  and  common  law  point  out 
where  the  government  can  reasonably  grant  the  franchise, 
and  where  they  cannot.  It  is  not  for  the  benefit  of  the 
Crown,  as  distinct  from  the  benefit  of  the  public,  that  the 
prerogative  is  ever  exercised.  The  convenience  and  safety 
of  the  public,  and  various  objects  of  good  policy,  demand 
that  the  passage  across  narrow  waters  should  be  placed 
under  regulation,  such  as  can  only  be  effectually  done  by 
means  of  establishing  public  ferries ;  and  all  these  reasons 
apply  with  equal  force  where  the  river  separates  us  from  a 
foreign  shore,  as  where  it  flows  wholly  within  our  own 
territory,  and  some  with  greater  force.  The  enforcement 
of  our  revenue  laws,  the  apprehension  of  fugitive  offenders 
and  deserters  from  the  military  service,  and  the  regular  and 
safe  transmission  of  the  mails,  are  all  objects  of  public  in- 
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terest,  to  which  the  regulation  of  ferries  is  made  subservient; 
and,  besides  these,  is  the  object  of  ensuring  to  travellers  the 
means  of  crossing  the  water  without  delay  in  safe  boats, 
managed  by  experienced  persons,  and  paying  reasonable 
fares,  advantages  quite  as  important  in  the  one  case  as  in 
the  other.  It  is  qoiie  obvious  that  if  all  were  left  to  chance, 
and  no  one  could  be  protected  in  an  exclusive  right,  it 
would  not  be  worth  the  while  of  any  person  to  make  and 
maintain  such  provision  for  the  public  accommodation  as 
would  ensure  dispatch  and  safety  ;  competition  would  at 
one  time  reduce  the  charge  for  ferrying  so  low,  that  no  one 
would  find  it  for  his  advantage  to  keep  a  sufficient  estab» 
lishment  for  the  purpose,  and  when  this  competition  had 
driven  all  but  one  or  two  from  the  employment,  then  the 
power  to  extort  would  succeed,  and  there  would  never  be 
certainty  if  the  thing  were  left  to  regulate  itself.  As  to 
arguments  drawn  from  dicta  in  the  cases  cited,  that  persons 
claiming  a  right  to  ferry  must  have  a  right  to  land  on  both 
sides  of  the  river,  the  application  of  that  principle  must, 
if  it  were  sustained  by  later  authorities,  which  it  is  not, 
be  controlled  by  the  reason  of  the  case.  Of  course  the 
right  to  land  in  the  State  of  New  York  cannot  be  granted 
by  any  authority  in  Canada ;  but  we  know  that  the 
waters  in  question  are  highways  for  the  people  of  both 
countries,  and  of  all  countries,  and  that  in  time  of 
peace  there  is  in  fact  a  constant  intercourse  permitted 
between  the  one  shore  and  the  other.  It  is  enough 
if  it  exists,  and  can  exist  in  fact,  at  any  given  point 
opposite  to  the  place  where  the  ferry  is  granted  on 
our  side  ;  how  the  right  may  have  been  obtained,  or  on 
what  terms  held,  is  beyond  the  rage  of  our  inquiry,  and  is 
not  important  to  the  public  so  long  as  they  can  enjoy  the 
convenience.  The  best  and  only  proof  necessary  that  pas- 
sengers may  land  on  the  opposite  shore,  is  that  they  do 
land  without  obstruction  ;  whenever  that  ceases  to  be  the 
case,  the  ferry  will  cease  of  necessity,  but  while  the  con- 
venience may  be  enjoyed  there  can  be  no  reason  why  it 
should  not  be,  or  why  we  should  anticipate  its  discontinu- 
ance.   The  right  to  land  passengers  on  our  shore  from  a 


KERBY  V.  LEWIS  ET  AL. 


211 


ferryboat  plying  for  hire,  and  the  right  to  ferry  from  our 
shore  and  across  our  walers,  can,  in  my  ojDinion,  be  con- 
ferred by  grant  of  ihe  Crown,  and  the  exercise  of  il 
controlled  by  such  regulations  as  the  legislature  has 
sanctioned  or  the  common  law  recognizes  ;  and  if  the  power 
and  the  right  of  control  must  of  necessity  cease  where  the 
authority  of  our  laws  ceases,  that  is  no  reason  why  they 
should  not  extend  to  the  limits  of  their  jurisdiction.  Upon 
the  general  question  which  these  pleas  were  intended  to 
raise,  I  am  of  opinion  that  the  law  is  with  the  plaintiffj 
and  I  think  the  pleas  are  clearly  bad,  because  they  all  rest 
upon  the  defence  that  between  this  province  and  a  foreign 
shore  there  can  be  no  right  of  ferry  by  grant  of  the  Crown  ; 
and  several  of  the  pleas  are  also  bad  on  other  grounds, 
either  as  amounting  to  the  general  issue,  or  as  raising 
issues  in  law  to  be  tried  by  the  jury.  With  respect  to  the 
declaration,  though  the  different  counts  perhaps  might  be 
better  framed  to  meet  the  case,  1  do  not  see  any  of  them 
which  does  not  seem  to  state  a  good  cause  of  action,  and 
to  be  sustainable  on  general  demurrer,  though  most  or  all 
contain  statements  against  which  exceptions  may  be  raised, 
but  which,  however,  do  not  destroy  that  which  is  suffici- 
ently alleged.  The  plaintiff  need  only  aver  and  shew  that 
he  is  in  possession  of  a  right  of  ferry :  it  is  unnecessary  to 
state  how  the  right  was  acquired  ;  the  calling  the  ferry  an 
ancient  ferry  is  an  inaccuracy,  but  in  my  opinion,  not  fatal ; 
the  plaintiff  is  not  held  to  prove  that  his  right  accrued  as 
he  had  stated  it,  and  therefore  the  statement  of  the  right  is 
immaterial.  The  declaration  should  have  shewn  that  the 
disturbance  of  ferry  occurred  in  that  part  of  the  communi- 
cation which  is  within  the  limits  of  the  Province,  but 
although  this  omission  might  have  been  material  on  special 
demurrer  for  that  cause,  we  think  the  declaration  may  be 
sustained  on  general  demurrer  against  any  exception  on 
this  ground.  It  does  state  in  general  terms  that  the  de- 
fendants wrongfully  ferried  over  those  parts  of  the  river 
where  the  plaintiff  had  his  right  to  ferry,  which  we  must 
reasonably  intend  to  be  within  the  Province,  where  alone 
he  could  derive  under  our  laws  such  a  right  as  he  sets  outj 
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and  besides  the  statement  of  venue  in  the  margin  of  the 
declaration  draws  after  it  the  several  allegations  contained 
in  it. 

McLean,  J.-— It  is  in  my  opinion  undoubtedly  the  pre- 
rogative of  the  Crown,  exercised  always  for  the  public 
convenience  and  advantage,  to  grant  licenses  for  the  estab- 
lishment of  such  ferries  as  may  be  required  on  the  waters 
of  this  Province,  and  in  granting  such  licenses  the  Crown 
does  not  stop  to  inquire  whether  the  right  of  soil  does  in 
fact  belong  to  the  lessee  or  not ;  it  is  always  sufficient  for 
the  purposes  of  the  ferry  that  a  right  to  land  with  passen- 
gers on  each  side  is  secured,  without  which,  of  course,  the 
license  would  be  ineffectual.  A  ferry  is  a  franchise  which 
cannot  be  set  up  without  such  license,  and  it  is  essential 
to  the  public  interest  that  the  establishment  of  ferries  should 
rest  with  ihe  Crown,  and  be  subject  to  such  restrictions  and 
regulations  as  the  public  convenience  may  require.  The 
Legislature  of  Upper  Canada,  so  far  back  as  37  Geo.  IlL 
ch.  10,  passed  an  act  authorizing  the  magistrates  in  quarter 
sessions  to  make  regulations  for  the  government  of  ferries, 
and  the  fees  to  be  charged,  but  the  right  of  the  Crow^n  to 
establish  ferries  was  not  questioned.  But  the  defendants 
say,  True  the  Crown  may  establish  ferries  within  its  own 
jurisdiction,  but  not  to  a  foreign  country.  It  is,  however,  in 
my  opinion,  quite  clear  that  the  Crown  may  grant  a  license  to 
establish  a  ferry  for  the  conveyance  of  passengers  and  their 
baggage  and  property  from  any  particular  point  within  its 
jurisdiction  to  any  other  point,  whether  within  or  without 
such  jurisdiction,  where  the  right  to  land  is  shewn  by  the 
lessee  to  be  secured,  and  where  the  public  convenience  may 
require  it.  It  is  not  attempted  to  give  the  lessee  in  this 
case  a  right  to  carry  exclusively  passengers  from  any  part 
of  a  foreign  country  into  this  province  ;  all  that  is  done  is  ' 
to  give  the  plaintifl'  the  exclusive  right  of  carrying  passen- 
gers from  Fort  Erie  through  the  waters  within  the  jurisdic- 
tion of  the  Crown  to  Black  Rock.  This  power  has  been 
always  exercised,  and  I  believe  without  question  till  now, 
at  Sandwich,  Queenston,  Niagara,  Brockville,  Prescott,  and 
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other  places  along  the  United  States  frontier,  and  the  same 
power  of  granting  licenses  to  carry  passengers  from  the 
places  opposite  to  these  ferries  has  been  exercised  by  the 
governments  of  the  several  states  in  which  these  places  are 
situated,  and  in  the  State  of  New  York  has  been  adjudged 
by  the  courts  of  law  to  belong  to  the  executive  of  that  state, 
as  unconnected  with  any  measure  for  the  regulation  of 
commerce,  which  belongs  to  the  general  government,  as  it 
does  here  to  the  supreme  government  of  the  empire.  I 
think  the  pleas  are  all  bad  and  objectionable  on  special 
demurrer,  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Smith  v.  Chep. 

Malicious  arrest  on  final  p7'0cess  for  fraudulent  parting  loith  property — Defence- 

Semhle — In  an  action  for  a  malicious  arrest  on  a  writ  of  Ca.  Sa.  on  an 
affidavit  "that  the  defendant  had  reason  to  believe  that  the  plaintilf  had 
parted  with  his  property,  or  made  some  secret  or  fraudulent  conveyance 
thereof,  to  prevent  its  being  taken  in  execution ;"  the  defendant  does  not 
answer  a  primed  facie  case  of  want  of  probable  cause,  by  shewing  that, 
although  the  plaintiff  had  been  visibly  in  the  possession  of  considerable 
property,  the  sheriff  had  returned  7iuUa  bona. 

This  was  an  action  on  the  case  for  a  malicious  arrest  of 
the  plaintifi'by  the  defendant,  on  a  writ  of  execution  issued 
on  the  defendant's  affidavit  that  "  he  had  reason  to  believe 
that  the  plaintiff  had  parted  with  his  properly,  or  made 
some  secret  or  fraudulent  conveyance  thereof,  in  order  to 
prevent  its  being  taken  in  execution. The  defendant 
pleaded  the  general  issue ;  and  at  the  trial  it  appeared  that 
the  defendant  had  issued  executions  to  the  sheriffs  of  the 
Gore  and  Western  Districts  against  the  plaintiff's  goods? 
which  had  been  returned  nulla  bona  that  an  execution 
against  lands  was  thereupon  delivered  to  the  sherifT  of 
Gore,  on  which  he  returned  lands  on  hand  to  the  amount  of 
£o  in  August,  1839,  and  that  in  the  same  month  a  Ven,  Ex. 
was  issued  to  him  to  sell  the  lands,  on  which  he  returned 
£23  lis.  3d.  made,  and  no  more  lands  ;  and  on  the  27th  of 
December,  1839,  the  defendant  made  the  affidavit  in  the 
Gore  District,  where  he  resided.    The  plaintiff  proved  an 
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imprisonment  of  six  months  under  the  Ca.  Sa.^  and  gave 
some  evidence  (which  was  not  altogether  free  from  suspi- 
cion) of  his  having  been  in  the  visible  possession  of  lands. 
The  jury  gave  a  verdict  for  £15,  and  the  defendant  moved 
for  a  new  trial  on  the  ground  that  it  was  contrary  to  law 
and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  think  that  a  verdict  for  the  defendant  might  have 
been  right  on  the  evidence  given  in  this  case,  but  1 
cannot  see  any  strong  ground  for  the  defendant's  swearing 
to  his  belief  of  a  fraudulent  putting  away  property.  He 
shews  simply  that  although  the  plaintiff  had  been  visibly 
in  the  possession  of  considerable  property,  the  sheriff 
had  returned  nulla  bona.  I  cannot  hold  it  to  be  a  princi- 
ple that  in  every  case  so  circumstanced  the  creditor  is 
at  liberty  to  make  such  an  affidavit  as  was  made  here. 
For  all  that  appears  to  us  the  debtor  may  not  have  had  such 
property  as  the  affidavit  charged  him  with  fraudulently 
conveying  away.  I  think  no  honest  and  cautious  man 
would  be  content  to  make  such  an  affidavit  upon  no  better 
grounds  than  this  defendant  has  shewn.  If  the  affidavit, 
which  the  statute  requires,  is  meant  to  be  any  protection  to 
the  personal  liberty  of  debtors,  surely  it  is  incumbent  upon 
creditors  to  make  some  little  inquiry  into  facts  before  the}' 
make  such  an  affidavit.  To  swear  to  a  belief  that  a  debtor 
has  made  a  secret  or  fraudulent  conveyance  of  his  property 
to  prevent  its  being  taken  in  execution,  is  to  cast  a  very 
grave  imputation;  and  a  creditor,  in  my  opinion,  acts 
recklessly  when  he  can  give  nothing  more  for  the  ground  of 
his  belief,  than  that  the  debtor  has  been  and  is  in  the 
possession  of  considerable  property,  and  yet  that  the  sheriff 
has  returned  no  goods.  For  all  that  appears,  the  sheriff 
rnay  have  made  that  return  at  the  request  of  the  plaintiff 
himself  or  his  attorney,  or  he  may  have  made  it  without 
inquiry.  The  legislature  did  not  mean  that  debtors  should 
hold  their  personal  liberty  at  the  mercy  of  the  sheriff,  so 
that  his  return,  whether  true  or  false,  should  render  inquiry 
unnecessary ;  but  admitting  this  to  be  true,  I  cannot  say 
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that  it  fairly  leads  to  the  inference  which  this  defendant 
has  built  upon  it.  Inquiry  might  have  shewn  to  him  satis- 
factorily that  the  property  which  the  debtor  had  been  living 
in  the  visible  possession  of  was  never  in  fact  his,  and  not 
liable  to  his  debts,  and  that  nothing  whatever  had  been 
done  by  him  to  change  the  circumstances  of  that  property ; 
or  it  might  have  been  shev/n  that  he.  still  enjoyed  it  as 
fully  as  ever,  and  that  the  return  that  he  had  nothing  was 
the  mere  error  of  the  sheriff  which  the  debtor  had  nothing 
to  do  with.  On  the  whole,  though  I  should  not  have  con- 
sidered that  we  could  have  found  fault  with  a  verdict  for 
the  defendant  on  this  evidence,  if  the  jury  had  come  to 
such  a  conclusion,  yet  I  cannot  pronounce  this  verdict 
unsustained  by  the  evidence,  and  I  see  no  sufficient  ground 
for  disturbing  it,  more  especially  as  the  damages  are  below 
such  a  sum  as  the  court  usually  grants  new  trials  for, 
where  costs  must  be  paid. 

Rule  discharged. 


Ward  v.  McCormack,  Administratrix. 

Cognovit  given  by  administratrix  fraudulent  against  heir. 
Where  an  administratrix  conveyed  lands  of  the  intestate  to  Ms  creditor,  and 
gave  him  a  cognovit  to  enable  him  to  sell  the  lands  to  perfect  his  title, 
•without  taking  out  an  execution  against  goods,  the  court  set  aside  the 
judgment  and  execution  as  collusive  against  the  heir. 

Application  to  set  aside  judgment  and  subsequent  pro- 
ceedings  with  costs,  and  that  the  confession  on  which  the 
judgment  had  been  entered  should  be  given  up  to  be  can- 
celled, on  affidavits  shewing  the  following  circumstances. 
The  defendant  administered  to  the  estate  of  John  McCor- 
mack, who,  jointly  with  the  plaintiff,  became  surety  to 
merchants  in  Montreal  for  £1092,  due  by  Messrs.  Kerr  & 
Chambers.  To  save  themselves  from  loss  they  took  an 
assignment  of  the  stock  in  trade  and  debts  of  Kerr  and 
Chambers,  which  when  realized  fell  short  of  the  amount 
for  which  the  sureties  were  liable  by  £242.  McCormack 
died  after  the  plaintiff,  and  he  had  been  some  time  in  the 
management  of  the  business  of  Kerr  and  Chambers  on 
their  own  account,  and  the  defendant  administered  to  the 
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estate.  The  defendant  swore  that  a  writ  was  served  on  * 
her  at  the  suit  of  the  plaintiff,  and  another  on  his  behalf  at 
the  suit  of  the  Montreal  merchants,  and  that  she,  alarmed 
at  the  threatened  loss  of  all  her  property,  agreed  lo  what- 
ever the  plaintift"  required  of  her,  and  made  him  a  deed  of 
a  house  and  lot  of  land  belonging  to  the  estate,  worth 
X5OO5  and  confessed  judgment  for  a  large  debt,  which  she 
was  told  was  necessary  to  enable  the  plaintiff  to  perfect 
his  title  to  the  land  she  had  transferred  to  him  ;  but  this 
account  was  contradicted  by  the  affidavits  of  the  plaintiff 
and  others,  which  shewed  that  the  proposal  for  the  assign- 
ment af  the  iand  emanated  from  the  defendant  herself. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavits  filed  by  ihe  plaintiff  go  far  to  establish, 
if  they  do  not  entirely  establish,  a  hond  fide  debt 
due  to  him  to  the  full  amount  of  the  confession,  and 
perhaps  answer  the  defendant's  case  so  far  as  an  inten- 
tion to  impose  upon  her  is  concerned,  though  doubts  may 
remain  in  our  minds  whether  she  acted  with  a  suflicient 
knowledge  of  the  responsibility  she  was  assuming  ;  but  it 
stands  admitted  on  the  plaintiff's  own  statements  that  the 
confession  was  taken  on  an  understanding  that  it  was  only 
io  be  used  in  order  to  perfect  the  title  to  the  real  estate  ; 
that  is,  that  without  seeking  to  enforce  the  judgment  against 
the  goods  of  the  defendant  as 'administratrix,  the  plaintiff 
should  sell  the  lands  in  execution,  in  order  that  he  might 
buy  them  in,  and  thus  hold  them  by  a  good  title.  This  it 
is  evident  was  a  contrivance  in  which  the  defendant, 
whether  ignorantly  or  not,  improperly  concurred  for  throw- 
ing the  whole  debt  upon  the  heir,  for  McCormack  dying 
intestate,  the  lands  descended  to  his  heir.  The  widow 
could  make  no  legal  assignment  of  them,  such  as  she 
affected  to  make.  They  could  only  be  charged  with  debts 
of  the  description  slated  through  the  medium  of  a  judg- 
ment, and  after  the  goods  of  the  estate  had  been  exhausted. 
The  confession  was  given  for  a  purpose  contrary  to  law, 
and  the  taking  it  with  such  a  view  was  collusively  injuring 
the  heir,  and  on  that  ground  we  think  that  the  rule  should 
be  made  absolute,  but  without  costs. 

Rule  absolute. 
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Washburn  v.  Longlet, 

Coats-— General  verdict  within  district  court  jurisdiction. 

Wifere  the  plaintiff,  on  a  declaration  containing  a  special  count  and  the 
common  counts,  recovered  a  general  verdict  for  a  sum  within  the  juris- 
diction of  the  district  court,  and  did  not  obtain  any  certificate  for  Queen's 
Bench  costs ;  , 

Held,  that  he  was  entitled  only  io  district  court  costs. 

The  plaintiff  applied  for  a  rule  that  the  master  should  tax 
full  costs,  under  the  following  circumstances:  The  first 
count  in  the  declaration  was  on  a  special  agreement  for  the 
delivery  of  wheat,  and  the  other  counts  were  the  common 
counts.  The  plaintiff  recovered  a  verdict  for  £33  2s.  8d., 
but  did  not  move  for  a  certificate  at  the  trial. 

RoEiNsoN,  C.  J.--1  think  the  plaintiff  cannot  lax  full 
costs  without  a  certificate.  Upon  a  declaration,  partly  upon 
a  special  agreement  and  partly  on  the  common  counts, 
the  f)laintiff  has  recovered  £33  2s.  8d.  If  those  damages 
were  given  upon  a  liquidated  demand,  under  the  common 
counts,  then  the  action  might  have  been  brought  in  the 
District  Court;  if  upon  an  unliquidated  demand,  under  the 
common  counts,  or  on  the  special  count,  then  the  plaintiff 
could  not  have  recovered  them  in  the  District  Court.  How 
this  was  we  never  can  tell  from  the  record  alone,  in  a  case 
like  this ;  but  the  best  and  most  convenient  test,  where  it  is 
doubtful,  and  that  which  I  think  the  Legislature  meant  to 
make  the  test,  is  the  certificate  moved  for  at  the  trial,  v/here 
the  court  has  seen  what  the  facts  are,  and  where  both 
parties  are  at  hand  to  make  their  grounds  and  objections 
known. 

Rule  refused. 


Beattie  et  al.  v.  Cook. 

Costs — Covenant —  Verdict  under  £60. 
Where  in  covenant  the  plaintiff  assigned  two  breaches—one  for  a  liquidated, 
and  the  other  for  an  unliquidated  demand — and  recovered  a  verdict  undei* 
£40: 

Held,  that  he  was  not  entitled  to  Queen's  Bench  costs  without  a  certificatt 

The  defendant  moved  for  a  rule  to  revise  the  master* 
taxation  of  costs  on  the  entry  of  judgment  in  this  c 
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The  plaintiff  declared  in  covenant,  assigning  two  breaches, 
one  for  an  arrear  of  rent  for  a  certain  period,  as  reserved  in 
the  lease  on  which  the  action  was  brought,  and  the  other 
for  not  rendering  up  the  premises  in  good  repair,  according 
to  a  covenant  contained  in  the  lease.  At  the  trial  the 
plaintilf  shewed  rent  in  arrear  to  the  amount  of  £25,  and 
dilapidations  to  £3  5s.  Od.,  and  the  jury  gave  a  general 
verdict  for  £28  5s.  Od.,  not  distinguishing  how  much  they 
found  on  each  breach.  A  certificate  was  applied  for,  but 
refused  by  the  Chief  Justice,  who  tried  the  cause  ;  but  he, 
however,  reserved  the  question  for  further  consideration. 
The  plaintiff  afterwards  entered  judgment  without  again 
bringing  up  the  point,  and  the  master  allowed  him  full 
costs,  which  the  defendant  now  endeavoured  to  deprive 
him  of,  by  his  motion  to  revise, 

Robinson,  C.  J.-— It  is  to  be  considered  that  the  record 
shews  a  claim  for  rent  on  one  breach,  and  for  damages  for 
not  repairing  on  the  other,  and  that  the  verdict  is  general 
for  a  sum  over  £15,  but  under  £40;  but  whether  all  given 
on  the  first  or  the  second,  or  how  much  on  each,  does  not 
appear;  no  presumption  either  way  lies  on  the  record,  and 
the  question  is,  whether,  as  it  might  all  have  been  on 
account  of  damages  for  not  repairing,  it  shall  be  so  taken,  the 
contrary  not  being  shewn,  in  order  to  support  the  plaintiff's 
right  to  full  costs;  or  whether,  as  it  might  all  have  been 
given  for  rent,  it  shall  be  presumed  to  have  been  so,  in 
order  to  confine  the  costs;  or  whether,  to  give  effect  to  the 
statute  58  George  III.  ch,  4,  it  should  not  be  thrown  on  the 
plaintifT  to  move  for  his  certificate  when  both  parties  were 
present,  and  when  the  judge,  who  has  just  tried  the  cause, 
knows  whether  the  cause  of  action  proved  before  him  was 
or  was  not  proper  to  have  been  taken  into  the  higher  and 
more  expensive  tribunal.  The  plaintiffs  here  conceived 
that  they  were  bound  to  support  their  right  to  costs  by  ob- 
taining a  certificate,  and  therefore  moved  for  it;  not 
succeeding,  they  claim  costs  as  of  right  on  the  record  alone, 
but  I  am  of  opinion  that  full  costs  should  not  under  these 
circumstances  have  been  taxed,  and  that  a  revision  should 
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be  ordered,  that  the  costs  may  be  reduced  by  the  master  to 
District  Court  costs.  The  verdict  does  not  shew  on  the 
face  of  the  proceedings  that  a  sum  over  £15  was  given 
upon  a  claim  of  unliquidated  damages.  For  all  we  know, 
and  all  that  the  record  shews,  nothing  may  have  been  given 
on  the  second  breach.  Rent  is  in  its  nature  a  liquidated 
demand;  and  where,  as  the  fact  here  was,  the  verdict  is 
principally  for  rent  for  a  certain  period,  and  upon  a  precise 
contract,  the  addition  of  a  few  shillings  or  pounds  upon  a 
breach  of  a  different  kind  cannot  give  a  right  to  costs. 
The  only  way  I  know  of  carrying  this  act  into  effect 
according  to  its  spirit  is  not  to  assume  that  a  demand  under 
£40  is  unliquidated,  but  to  assume  the  contrary,  when  there 
is  no  certificate  to  remove  all  doubts, 

Macaulay,  J.— I  think  that  in  disposing  of  this  case 
we  can  only  look  at  the  record  and  verdict,  and  not  at  the 
notes  of  evidence.    It  is  a  question  of  right  on  the  record, 
and  if  ihe  court  can  see  or  intend  that  the  plaintiff  might 
on  the  pleadings  have  recovered  the  amount  in  the  District 
Court,  full  costs  should  be  refused  in  the  absence  of  a  cer- 
tificate ;  but  if  it  cannot  be  so  seen  or  intended,  then  he  is 
entitled  to  full  costs  without  any  certificate.    Now  where 
there  is  a  general  verdict  and  damages  applying  equally 
to  two  counts,  or  breaches,  it  cannot  be  intended  that  the 
damages  were  allowed  in  respect  of  one  more  than  the 
other  J  so  in  this  case  it  cannot  be  intended  that  the  princi- 
pal part  of  the  damages  were  or  may  have  been  for  rent  in 
arrear,  any  more  than  that  they  were  lor  not  repairing. 
For  all  that  appears  nine-tenths  of  the  amount  may  have 
been  for  failure  to  keep  in  good  repair.    The  court  cannot 
tell,  and  will  not  intend  how  it  is ;  it  is  pure  conjecture, 
supported  by  no  tangible  data.    Then  it  is  clear,  for  general 
breach  of  covenant  in  not  repairing,  the  District  Court  could 
not  exercise  jurisdiction  beyond  £15;  in  other  words,  if 
there  were  the  one  breach  only— that  is,  for  not  keeping  in 
repair — and  the  present  verdict,  less  one  shilling,  had  been 
awarded,  the  plaintiff  would  be  entitled  to  full  costs  with- 
out a  certificate,    I  do  not  think  the  District  Court  Act 
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can  alter  the  effect.  If  both  breaches  were  such  that  tiie 
plaintiff  might  have  recovered  more  than  £\5  under  each 
in  the  District  Court,  as  in  the  case  of  the  common  counts 
in  assumpsit,  or  for  a  promissory  note,  &c.,  the  plaintiff 
would  be  restricted  to  District  Court  costs,  according  to  the 
former  decisions  and  practice  ;  but  then  he  might  under  any 
count,  or  under  all  of  them,  have  recovered  the  verdict  upon 
demands  liquidated  by  the  nature  of  the  transaction  ol*  the 
act  of  the  parties.  It  is  not  so  here.  The  distinction 
seems  plain  to  me,  and  1  think  the  plaintiff  entitled  to  full 
costs  as  of  right  without  a  certificate. 

McLean,  J.,  and  Hagerman,  J.,  concurred  with  the 
Chief  Justice. 

Rule  absolute,  [Macaulay,  J.,  dissenting.] 


MUKNEY  V.  MaRKLAND  ET  AL. 

Boundary  line. 

Se/mbky  that  the  eastern  boundary  line  of  lot  25,  in  the  first  concession  of  the 
township  of  Kingston,  is  a  line  drawn  from  the  north-west  to  the  south- 
cast  angle  of  the  said  lot. 

Appeal  from  the  decision  of  the  Boundary  Line  Commis- 
sioners of  the  Midland  District,  tipon  an  application  of  Ed- 
mund Murney,  Esquire,  to  have  the  eastern  boundary  line 
of  lot  No.  25  in  the  first  concession  of  the  township  of  King- 
ston determined.  The  Commissioners  made  the  following 
decree  :  that  the  eastern  side  line  of  lot  25  in  the  1st  con- 
cession of  Kingston  shall  be  a  line  to  be  drawn  from  the 
established  monument  of  stone,  placed  at  the  northerly  side 
of  the  public  road  in  front,  at  the  easterly  angle  of  the  said 
lot  25,  and  continued  from  thence  on  a  course  north  27°  6' 
west  astronomically,  and  as  run  originally  by  John  Collins, 
Esquire,  Surveyor  General,  to  intersect  the  easterly  side  of 
lot  No.  24,  on  the  line  between  lots  Nos.  25  and  24;  as 
drawn  parallel  to  the  western  boundary  of  lot  No.  1,  in 
the  first  concession  of  Kingston,  and  where  a  stone  monu- 
ment is  placed,  marked  numbers  24  and  25.  That  the 
costs  in  this  matter  be  borne,  one  equal  half  by  the  claim- 
ant, and  the  other  half  by  the  respondents,  agreeable  to  a 
schedule  to  be  hereafter  made,  when  the  amount  thereof 
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shall  be  ascertained."  And  the  commissioners  added  in 
explanation  of  their  decree,  that  they  had  felt  themselves? 
bound  to  confirm  a  line  which  curtails  the  said  lot  25, 
about  fifty  acres  from  the  quantity  which  appeared  to  have 
been  intended  for  it  by  the  original  grant  from  the  Crown 
to  Capt.  M.  Gross,  and  which  grant  appeared  to  have  been 
issued  after  Mr.  Gross  had  received  a  remuneration  in 
other  lands  for  his  supposed  deficiency  between  a  lot  of 
200  acres  and  a  lot  of  100  acres  as  described  by  his  deed. 
And  they  recommended  Mr.  Murney  to  the  favorable  consid- 
eration of  the  Government  for  such  remuneration  as 
under  all  the  circumstances  shall  seem  just  and  reasonable. 

From  this  decree  the  applicant  Mr.  Murney  appealed 
under  the  15th  section  of  the  statute  1  Vic.  ch.  19;  and  the 
court  was  therefore  called  upon  to  determine  whether 
the  Boundary  Line  Commissioners  had  "fixed  and  de- 
termined the  eastern  boundary  line  of  lot  No.  25,  in  the 
first  concession  of  the  township  of  Kingston  in  such 
manner  as  appears  to  be  just  and  reasonable, 

Robinson,  C.  J. — The  plans  which  have  been  laid  before 
us  shew  that  the  determination  of  the  question  may  be 
attended  with  very  important  consequences  to  a  number  of 
individuals,  and  perhaps  also  to  the  public  interests;  for  in 
the  progress  of  time  the  land  in  the  vicinity  of  this  dis- 
puted boundary  has  become  extremely  valuable,  and  a 
great  part  of  what  was  unquestionably  intended  at  one 
time  to  form  part  of  this  lot  25  has,  under  other  designa- 
tions, been  granted  by  the  Crown,  and  has  been  made  the 
subject  of  many  transfers  among  individuals,  who  have 
expended  large  sums  of  money  in  buildings  and  improve- 
ments. It  is  to  be  regretted  that  a  case  of  which  the 
decision  must  affect  so  many  interests  has  not  come  before 
us  in  a  more  precise  and  satisfactory  shape.  The  com- 
missioners do  not  lay  plainly  and  fully  before  us  the  grounds 
of  their  judgment.  If  they  had  stated  what  facts  they 
looked  upon  as  ascertained  by  their  enquiries,  and  upon 
what  principles  they  have  framed  their  conclusions,  upon 
those  facts,  we  could  more  easily,  and  perhaps  more  clearly, 
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have  made  up  our  opinions  upon  the  correctness  and 
reasonableness  of  their  judgment.  Then  again,  the  appel- 
lant has  omitted  to  do  what  on  future  occasions  of  this  kind 
we  must  enforce — namely,  to  state  in  writing  his  reasons 
of  appeal,  in  which  we  ought  to  find  all  the  objections 
pointed  out  which  have  led  him  to  question  the  propriety 
of  the  decision ;  and  these  reasons  of  appeal  ought  to  be 
met  in  like  manner  by  a  written  statement  of  the  arguments 
in  support  of  the  decision.  We  should  then  see  clearly  to 
what  points  our  attention  was  required  to  be  given,  and 
should  feel  more  confident  that  we  were  not  overlooking 
any  considerations  which  the  parties  may  regard  as 
material.  Taking  up  this  question  upon  the  materials 
which  the  parties  have  placed  before  us,  we  must  inquire, 
first,  what  are  the  facts  upon  which  the  commissioners 
gave  their  judgment;  in  other  words,  what  has  been  done 
that  can  have  a  bearing  upon  the  establishment  of  this 
particular  boundary.  The  next  consideration  will  be,  what 
is  the  legal  consequence  of  all  that  we  find  to  have  been 
done.  Then  first,  as  regards  the  facts — It  appears  from  an 
ofScial  document  laid  before  us,  certified  by  the  late  Sur- 
veyor General  of  Lower  Canada  to  be  the  copy  of  a  map 
or  plan  remaining  among  the  records  of  the  former  Province 
of  Quebec,  that  in  the  year  1783,  John  Collins,  Esq.,  then 
Surveyor  General,  laid  out  the  township  of  Kingston,  under 
instructions  from  the  Government,  and  returned  a  diagram 
and  report  of  his  survey,  by  which  it  appears  that  he  ran 
out  the  township  lines  in  such  a  manner  that  they  com- 
prised a  rectangular  tract  six  miles  square,  at  each  angle 
of  which  he  placed  a  stone  monument;  according  to  this 
diagram  the  lot  25,  in  the  first  concession,  is  the  last  lot  in 
that  range  or  concession.  It  is  of  the  same  figure  and 
complement  as  the  other  lots  in  the  township,  and  the 
eastern  boundary  of  the  township  forms  the  eastern  side  line 
or  limit  of  that  lot.  It  is  not  slated  on  the  face  of  this  plan 
what  length  and  breadth  had  been  given  to  each  lot:  the 
number  of  ranges  into  which  the  whole  depth  was  divided, 
and  the  number  of  lots  in  each  range,  shew  that  they  were 
designed  to  be  200  acre  lots,  as  the  descriptions  afterwards 
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issued  have  proved.  It  appears,  however,  that  while  Mr. 
Collins  was  making  his  survey  it  was  apprehended  that 
between  the  eastern  side  line  of  the  township  and  the 
harbour  too  little  space  had  been  left  for  a  town,  or  rather 
for  the  common  or  open  space  intended  to  be  attached  to 
the  Fort,  here  called  Fort  Fronlenac,  for  it  was  rather  in 
that  light  than  as  the  site  of  a  future  town  that  the  desired 
reservation  seemed  at  that  early  day  to  be  regarded.  The 
Commanding  Officer,  Major  Ross,  it  seems,  interposed,  and 
induced  the  Deputy  Surveyor  General  to  alter  his  original 
plan.  About  ihe  time  of  the  survey  in  1783,  Captain 
Michael  Gross,  who  accompanied  the  surveying  party,  was 
allowed  to  locate  the  lot  25  in  question,  which  it  is  plain 
according  to  the  first  intention  was  to  be  a  200  acre  lot  of 
the  same  area,  and  corresponding  in  courses  and  distances, 
with  the  other  lots  in  the  township.  But  when  the  Govern- 
ment resolved  to  make  the  reservation  for  the  town  larger, 
and  to  take  a  part  of  the  lot  25  for  that  purpose,  they 
entered  through  their  officers  into  an  equitable  arrange- 
ment with  Captain  Gross,  and  assigned  him  lands  in  the 
adjoining  township  of  Pittsburg,  which  he  accepted  as  a 
sufficient  equivalent  for  the  part  of  his  lot  taken  away. 
Another  map  or  plan  is  laid  before  us,  certified  by  the 
Surveyor  General  of  this  Province  to  be  a  copy  of  the 
Quebec  plan  of  the  township  of  Kingston,  or  rather  of  that 
part  of  it  which  embraces  the  land  in  the  vicinity  of  this 
boundary  ;  and  in  a  certificate  upon  the  face  of  it  copied 
from  the  original,  and  subscribed  by  Samuel  Holland, 
Surveyor  General,  it  is  called  "the  Quebec  plan  of  the 
township  No.  1,  now  Kingston,  surveyed  by  John  Collins, 
District  Surveyor  General,  in  the  year  1783."  I  lake  it  to  be 
generally  imderstood  among  those  conversant  in  the  affairs 
of  the  Executive  Departments  of  this  Province,  that  the 
Quebec  plan  of  any  township  means  that  plan  of  the 
township  which  the  Government  of  the  Province  of 
Quebec  has  acted  upon  and  recognized  as  exhibiting  the 
true  plan  of  survey.  It  is  deemed  a  public  record  of  high 
authority.  Upon  this  Quebec  plan  the  lot  No.  25  in 
question  appears  to  be  bounded  on  the  east  by  a  line  drawn 
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diagonally  from  the  south-eastern  to  the  north-western 
angle  of  the  lot,  thus  dividing  the  lot  as  originally  surveyed, 
or  intended  to  be  run,  into  halves.  The  line  of  the  town- 
ship, however,  on  the  north  side  is  marked  out  in  this  plan 
as  in  the  diagram  returned  by  the  surveyor,  Mr.  Collins, 
that  is  running  nearly  from  the  south-east  to  the  north-east 
angle  of  the  whole  tract  of  six  miles  square,  and  thus 
leaving  that  portion  of  the  lot  25  which  lies  on  the 
eastern  side  of  the  diagonal  line  still  within  the  township, 
as  shewn  upon  this  Quebec  plan,  although  it  seems  to 
have  been  cut  off  from  the  lot,  for  the  purpose,  as  we  find 
from  other  documents  before  us,  of  being  added  to  the 
town  plot  or  common.  There  is  next  submitted  to  us  a 
plan,  certified  by  the  Surveyor  General  of  Upper  Canada 
to  be  a  copy  of  the  plan  of  part  of  the  township  of  King- 
ston, signed  by  xilexander  Aitkins,  Deputy  Surveyor  of  the 
Midland  District,  and  dated  25th  March,  1797.  Upon  this 
plan  also  lot  No.  25  in  the  first  concession  is  described  as 
a  triangular  tyact,  being  the  original  whole  lot  of  200  acres 
bisected  by  a  line  drawn  across  from  the  south-east  to  the 
norlh-west  angle,  and  the  residue  of  what  constituted  lot 
25,  as  shewn  on  Mr.  Collins'  plan  of  survey,  is  exhibited  as 
shewn  in  the  town  plot  of  Kingston.  In  this  plan,  how- 
ever, the  eastern  side  line  of  lot  24,  in  the  2nd  and  3rd 
concessions  (north  of  the  1st)  is  made  the  eastern  limit  of 
the  tow^nship,  and  the  lot  25,  shewn  as  a  triangular  tract  of 
a  hundred  acres,  stands  as  it  were  within  the  eastern  line  of 
the  township  and  the  town  plot.  It  appears  further  from 
a  letter,  transcribed  and  certified  from  the  Surveyor  Gene- 
Y'dVs  office  of  Quebec,  that  the  Surveyor  General  Holland, 
on  the  7th  of  May,  1786,  wrote  to  the  then  Administrator  of 
the  Government  (General  Hope)  that  Mr.  Kotti,  "  a  surveyor, 
had  reported  to  him  that  on  the  application  of  Captain 
Gross  and  other  settlers  in  township  No.  1,  he  had  ex- 
amined the  east  boundary  line  of  said  township,  which  he 
finds  from  15  to  18  degrees  west  of  the  magnetical  north,  at 
which  course  the  line  should  run.  By  this  Captain  Gross 
loses  half  his  lot  No.  25,  and  those  in  the  other  concessions 
behind  him  will  be  deprived  of  the  whole  lot  No.  25,  and 
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Mr.  Kotti  (he  adds)  has  applied  to  me  for  my  instructions 
how  to  settle  them.  It  seems  these  people  will  take  their 
equivalent  in  other  unlocated  lands,  &c."  On  the  27lh  of 
August,  1788,  it  appears  this  same  surveyor,  Mr.  Kotti, 
received  instructions  to  make  such  a  survey,  under  the 
direction  of  a  board  of  gentlemen  at  Kingston,  who  are 
named,  and  of  whom  Captain  Gross  was  one,  as  would 
correct  the  inaccuracies  in  the  boundary  and  division  lines 
of  the  township.  There  is  nothing  before  us  purporting  to 
shew  what  was  done  under  these  instructions;  no  plan  or 
report  of  Mr.  Kolli's  is  among  the  documents.  It  seems 
reasonable  to  assume  that  the  plan  of  Mr.  Aikins,  under 
dale  of  25th  March,  1797,  must  have  exhibited  the  lines  of 
the  corrected  survey,  but  there  is  no  evidence  connecting 
them.  Whatever  was  done,  appears  to  have  been  the  result 
of  an  amicable  arrangement  with  Captain  Michael  Gross, 
the  grantee  of  lot  25,  for  among  the  papers  certified  from 
the  Surveyor  General's  office  is  one  under  date  of  the  17th 
of  October,  1787,  in  these  words  :  "  Arrangement  between 
Mr.  Collins,  Deputy  Surveyor  General,  and  Captain  Gross, 
relative  to  lot  No.  25,  in  the  front  concession  of  the  town- 
ship of  Kingston.  In  order  to  settle  and  finally  determine 
all  difficulties  and  disputes  respecting  the  deficiency  of  lot 
No.  25,  first  township,  belonging  to  Captain  Gross,  on  the 
difference  of  the  line  by  which  the  said  lot  is  run,  I  do 
hereby  promise  to  give  Captain  Gross  the  choice  of  any  two 
lots  adjoining  each  other  in  the  new  township  lately  laid 
out  that  are  not  already  granted,  the  one  as  a  recom- 
pence  for  the  deficiency  of  lot  No.  25,  and  the  other  as  a 
bounty  from  Lord  Dorchester^  This  paper  is  subscribed 
by  Mr.  Collins,  and  at  the  foot :  "  Accepted  by  me  :  Michael 
Gross."  On  the  1st  of  May,  1798,  letters  patent  issued  to 
Michael  Gross  for  the  lot  25,  in  which  the  land  is  thus 
described  :  "  commencing  at  a  post  in  front  of  the  said  con- 
cession, marked  No.  25,  then  north  10°  west  nearly,  along 
the  said  limit  to  the  eastern  boundary  of  the  lot  numbered 
24,  at  the  eastern  extremity  of  the  second  concession  line 
nearly,  then  south  to  the  front  where  the  harbour  of  King- 
ston opens  into  the  Lake  Ontario,  then  easterly  along  the 
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front  to  the  place  of  beginning,  containing  one  hundred 
acres  more  or  less."  These  letters  patent  issued  at  an 
earlier  date  than  any  title  fronn  the  Crown  to  other  lands, 
which  could  clash  with  the  boundary  in  question.  In  1801 
a  patent  issued  to  Sir  John  Johnson,  Bart.,  for  park  lot 
No.  1,  adjoining  to  the  town  of  Kingston ;  and  in  1804,  a 
patent  to  Mrs.  Anne  Earl,  for  park  lot  No.  2,  in  rear  of  the 
town  of  Kingston;  and  in  1801,  a  description  issued  to 
Mrs.  Magdalen  Fergusson,  for  a  farm  lot  adjoining  the 
northernmost  limit  of  the  town  of  Kingston.  The  two 
first  of  these  patents  do  not  even  in  appearance  interfere 
with  the  earlier  patent  to  Captain  Gross,  because,  taking  as 
the  points  of  departure  certain  points  designated  in  the 
respective  patents,  they  proceed  from  thence  on  a  course 
north  50°  20'  west,  25  chs.  in  the  one  case,  and  18  chs.  in 
the  other,  more  or  less,  "  to  the  easternmost  boundary  of 
Captain  Michael  Cfross'^  lands,^^  the  description  being 
limited  of  necessity  by  the  grant  which  had  already  been 
made  to  Captain  Gross.  It  is  remarkable  that  in  one  of 
these  patents  where  this  boundary  is  marked,  the  course  along 
the  boundary  (towards  the  lake)  is  called  a6ow^  south  15°  east, 
and,  in  the  other  patent,  the  same  couse  is  called  about  south 
10°  east,  from  which  it  would  seem  that  that  boundary 
was  not  clearly  defined.  In  the  grant  to  Mr.  Fergusson 
the  line  running  westward  is  thus  given:  "Then  west 
136  perches  to  the  public  road  adjoining  the  easternmost 
line  of  the  township  of  Kingston"  but  that  any  such  road 
was  actually  laid  out  before  the  issuing  of  the  patent  to 
Captain  Gross,  and  if  so,  what  was  its  precise  direction,  is 
not  shewn  to  us.  It  appears  further  that  on  the  8th  of 
August,  1817,  the  Surveyor  General  of  Upper  Canada  gave 
instructions  to  a  surveyor,  Mr.  Wilmot,  to  survey  a  part  of 
the  town  plot  of  Kingston,  and  lay  it  out  into  lots,  which 
instructions  are  so  framed  as  to  shew  that  the  impression 
in  the  office  then  was  that  the  patents  to  Captain  Gross, 
Mrs.  Earl,  Sir  John  Johnson,  and  Mrs.  Fergusson,  did  not 
clash  with  each  other,  and  that  it  was  intended  that  the 
proposed  survey  should  not  clash  with  any  of  them.  It 
appears  indeed  that  in  January,  1817,  Mr.  Wilmot  had 
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been  directed  to  survey  and  lay  out  the  whole  of  the  vacant 
land  in  the  town  plot  of  Kingston  ;  a  copy  of  the  instructions 
has  not  been  furnished  to  us,  but  on  the  6th  of  January, 
1848,  Mr.  Wilmot  reported  io  the  Government  that  he 
had  completed  the  survey  of  all  the  vacant  land  in  the 
town  of  Kingston,  and  had  ascertained  the  limits  between 
Captain  Gross'' s  land  and  the  town,  and  he  returned  a  plan 
of  his  survey,  a  copy  of  which  has  been  laid  before  us.  On 
this  plan  he  designates  a  road  as  bounding  the  township 
boundary— on  which  he  calls  the  southern  boundary — by 
which  he  means  what  the  Government  in  their  descriptions 
call  the  easternmost,  as  the  western  boundary  of  the  town 
plot  -that  is,  he  lays  down  a  forty  foot  road  between  the  town 
and  township  on  that  side.  This  road  would  strike  the 
eastern  side  of  lot  No.  24  long  before  it  reaches  the  second 
concession  line,  at  a  point  which  he  designated  on  his  plan 
as  the  "  north  angle  of  lot  No.  25,  as  recognized  in  the 
Surveyor  General's  office."  x\nd  along  the  western  or  town- 
ship side  of  this  forty  feet  road  he  makes  an  old  fence,  said 
to  be  the  south  {qu.  west?)  boundary  of  Kingston,  the  direc- 
tion of  which  line  he  marks  as  north  15^  west  in  the  field ; 
and  the  length  of  the  eastern  side  of  lot  25,  as  thus  run  till  it 
intersects  lot  24,  he  marks  as  66  chains  62  links  ;  he  repre- 
sents further  upon  his  plan  that  the  course  of  north  10^  west 
by  the  needle,  from  the  south-east  angle  of  lot  25  would  in- 
tersect the  eastern  limit  of  24  at  a  point  much  nearer  the 
front,  making  the  area  of  lot  25  much  less  than  when 
bounded  by  the  forty  feet  road.  This  road  Mr.  Wilmot  has 
assumed  to  be*ihe  proper  boundary  of  the  township  on  the 
east,  but  upon  what  authority  is  not  clearly  shewn  to  us  ; 
nor  does  it  appear  on  what  foundation  the  point  of  inter- 
section of  lot  24  is  termed  in  this  plan  the  north  angle  of 
25,  as  recognized  in  the  Surveyor  Generals  office.  If  these 
were  shewn  to  be  data  well  warranted  by  evidence,  of  course 
they  would  at  once  decide  the  point  now  in  controversy. 
It  is  to  be  remarked  that  before  any  survey  was  made  in 
1783,  the  Surveyor  General  Holland  received  instructions 
from  Sir  Frederick  Haldimand,  then  Governor  of  the  Pro- 
vince of  Quebec,  directing  him  first  to  lay  out  proper  re- 


228 


queen's  BENdH,  MICHAELMAS  TERM,  5  VIC. 


servalions  for  the  town  and  fort,  and  then  to  proceed  and 
lay  out  the  township  six  miles  square.  If  Mr.  Collins^ 
plan  of  survey  returned  by  him  is  to  be  taken  as  the  true 
description  of  what  he  did,  then  the  reservation  for  the 
town  and  fort  was  such  as  left  space  for  the  range  of  25 
full  lots  of  200  acres  each,  though  it  seems  clear  that  he 
was  afterwards  led  to  change  this  intention  and  withdraw  a 
portion  of  25,  in  the  first  concession,  from  the  township. 

So  far  as  we  are  informed,  the  commissioners  formed 
their  judgment  upon  this  documentary  evidence,  together 
with  the  vivd  voce  evidence,  which  they  have  reported, 
and  which  shews  almost  to  a  certainly  that  the  township 
was  in  point  of  fact  run  out  before  any  survey  of  the  town 
plots  was  made.  That  the  eastern  side  line  of  the  town- 
ship was  actually  so  run  in  1783,  as  to  give  to  lot  25  in  the 
first  concession  200  acres  ;  that  before  Mr.  Collins  com- 
pleted his  survey  he  was  induced  by  the  remonstrances  of 
the  commanding  officer  at  Fort  Frontenac  to  make  this  lot 
a  half  lot  only,  by  running  the  line  for  its  eastern  boundary 
diagonally  from  its  south-eastern  to  its  north-western  angle, 
thereby  giving  to  lot  25  100  acres ;  that  a  line  ivas  then 
drawn  by  Collins,  intending  to  give  this  lot  100  acres  ;  the 
true  heai^ing  of  which  line  as  drawn  by  Collins  is  north 
27^  6'  west,  giving  to  lot  25  in  fact  only  50J  acres  and 
34  roods,  inclusive  of  the  broken  front  and  the  (forty  foot) 
road.  This  statement  is  made  by  a  surveyor  Kilborn,  on 
the  authority,  as  he  swears,  of  information  given  to  him  by 
persons  who  had  been  with  Collins  in  the  original  survey, 
but  whom  he  does  not  name.  Another  witness,  Pfeter 
Gross,  swears  that  his  father,  Michael  Gross,  took  possession 
of  his  lot  in  1784,  and  found  that  his  eastern  side  line  was 
inaccurately  run  ;  that  he  got  Kotti,  the  surveyor,  to  ex- 
amine it,  who  found  it  to  run  north  22°  west ;  that  upon 
his  representations  to  the  Government,  persons  were  sent 
up  to  correct  the  error,  and  after  examination,  one  Tuffy 
was  directed  to  re-survey  the  line,  taking  Collins'  line 
part  of  the  way  across  the  concession,  and  then  diverging 
from  that:  that  Collins'  line  struck  24. in  the  2d  concession, 
and  that  Tuffy's  line  gave  more  land  to  25 ;  that  Collins' 


MURNEY  V.  MARKLAND  ET  AL.  229 

line  consequently  tended  more  lo  the  eastward  ;  that  after 
this  line,  run  by  Tuffy,  his  father  supposed  his  lot  to  contain 
about  160  acres,  but  that  when  he  sold  his  lot  to  Murney, 
the  father  of  the  present  applicant  (which  was  not  till  long 
after  the  patent  had  issued)  it  was  supposed  to  contain  100 
acres,  which  is  what  the  patent  assumes,  though  not  in 
absolute  terms. 

Another  witness,  Gilbert  Orser,  swears  that  he  assisted 
in  the  survey  made  by  Collins,  in  1783 ;  that  all  the  lots  to 
25  inclusive,  in  the  first  concession,  were  actually  laid  out 
on  the  front  or  base  line ;  that  a  monument  was  placed  at 
the  south-east  angle  of  lot  25,  from  which  monument  a  line 
was  actually  run  northerly,  the  whole  depth  of  the  town- 
ship, six  miles,  where  another  stone  monument  was  placed, 
making  a  line  of  blazed  trees  throughout  ;  and  that  the 
township  was  laid  out  before  the  town.  Mr.  Wilmot,  who 
made  the  survey  spoken  of  in  November,  1819,  was  also 
examined  before  the  commissioners,  and  swore  that  he 
was  guided  in  that  survey  by  the  rear  of  park  lots  Nos.  1 
&  2,  as  protracting  that  line;  he  found  a  line  of  stumps 
pointed  out  to  him  as  the  line  of  Captain  Gross's  land 
(not  saying  by  whom);  that  he  laid  out  a  road  forty  feet 
wide,  between  the  rear  of  the  park  lots  and  lot  25,  and 
that  he  took  the  line  of  stumps  pointed  out  to  him  to  be 
the  limit  of  Captain  Gross's  land,  and  was  governed  by  it. 
The  face  of  the  ground  is  now  so  altered,  that  Mr.  Wilmot, 
going  to  the  place  with  the  commissioners,  was  unable  to 
point  out  the  course  of  the  line  as  run  by  him. 

It  will  be  seen  by  these  explanations  that  the  decision 
of  the  commissioners  establishes  as  the  eastern  boundary 
of  lot  25  that  line  which  Mr.  Kilborn  assumes  to  have 
been  the  line  run  by  Mr.  Collins,  and  which  he  and  they 
describe  as  running  north  27^  6'  west,  astronomically  or 
true  course  :  this  line  crosses  the  whole  lot  25,  and  intersects 
the  eastern  limit  of  24  in  the  first  concession,  at  rather  less 
than  two-thirds  of  the  distance  from  the  front,  and  leaves 
for  lot  25  only  an  area  of  50  acres  and  a  little  more,  as 
already  slated,  and  running  a  little  to  the  westward  of 
Wilmot's  line.    I  have  noticed  already  the  defects  in  the 
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manner  of  bringing  up  this  case  for  our  decision.  We  do 
not  see  stated  in  writing,  as  we  ought  to  see,  the  principles 
and  grounds  upon  which  the  commissioners  made  their 
decision,  nor  the  objections,  which  the  applicant  should 
have  given  in  as  his  reasons  of  appeal,  nor  the  arguments 
by  which  the  other  parties  in  this  controversy  may  think 
they  can  sustain  the  decision.  Another  defect,  and  a  very 
important  one,  is,  that  the  commissioners  have  not  returned 
with  their  decision  any  plan  authenticated  by  their  signa- 
tures, showing  the  final  situation  of  the  Ijoundary 
established  by  them.  They  speak  in  their  report  of  a 
monument  marked  ||,  and  there  is  a  map  among  the 
papers  laid  before  us,  signed  by  Mr.  Kilborn,  a  surveyor. 
But  this  plan  is  not  shewn  to  have  been  executed  under 
the  authority  of  the  commissioners,  nor  to  have  been 
adopted  and  recognized  by  them.  With  respect  to  the  de- 
cision which  has  been  given  by  the  commissioners,  it  may 
be  just  and  reasonable  upon  grounds  and  circumstances  not 
disclosed  to  us,  but  I  do  not  see  how  we  can  pronounce 
it  to  be  so  upon  the  evidence  laid  before  us.  The  case 
seems  to  stand  thus  :  The  township  of  Kingston  was  first 
surveyed  in  1783,  under  the  instructions  of  the  government, 
and  by  the  Deputy  Surveyor  General  Mr.  Collins.  He 
returned  a  plan  of  his  survey,  exhibiting  25  full  lots  of 
200  acres  each,  in  the  first  concession,  and  making  this  lot  i 
25  a  parallelogram  of  the  same  size  and  figure  as  the 
others.  But  it  seems  that  at  the  very  time  he  was  engaged 
in  the  survey,  and  before  he  had  completed  it,  he  determined 
to  throw  the  eastern  boundary  of  lot  25  further  back,  in 
order  to  have  more  space  for  the  town  plot ;  and  he  seems 
to  have  taken  this  resolution  after  Captain  Gross  had 
become  the  locatee  of  that  lot.  It  seems,  therefore,  that  the 
alteration  which  he  intended  to  make  was  the  precise  and 
simple  one  of  cutting  the  lot  in  halves  by  a  line  drawn 
diagonally  from  the  south-east  to  the  north-west  angle, 
which  would  give  to  the  lot  an  area  of  100  acres,  instead 
of  200  acres.  Still  he  returned  his  plan  of  survey  accord- 
ing to  the  original  design,  without  making  this  change. 
Why  he  did  so  is  not  explained.    Whether  he  has  trans- 
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milled  to  the  office  any  other  plan  exhibiting  the  alteration 
is  not  shewn,  nor  is  it  certified,  as  it  ought  to  be,  that  the 
documents  laid  before  us  contain  all  the  evidence  which 
the  Surveyor  General's  office  can  furnish  of  the  acts  and 
declarations  of  Mr.  Collins  in  respect  to  this  boundary.  I 
mean  not  merely  the  Surveyor  General's  office  in  Upper 
Canada,  but  that  in  the  Lower  Province,  where  the  corres- 
pondence, plans,  field  notes,  &c.,  of  that  time  may  be  ex- 
pected to  be  preserved.  It  seems  to  be  assumed  by  the 
decision  that  Mr.  Collins  did  himself  run  a  line  intended 
to  be  the  new  boundary,  but  I  see  no  proof  of  this  except 
what  is  drawn  from  this  very  important  fact,  that  there  is 
in  the  Surveyor  General's  office  what  is  called  the  Quebec 
plan  of  the  township,  in  which  the  concessions  and  lots  are 
laid  down  "  as  surveyed  by  Mr.  Collins  in  the  year  1783," 
according  to  which  plan  this  lot  25  is  a  triangular  tract  of 
100  acres,  bounded  to  the  eastward  by  a  line  drawn  diago- 
nally from  the  south-east  to  the  north-west  angle.  I  do  not 
see  how  we  can  avoid  inferring  from  this  that  Mr.  Collins 
must,  after  framing  the  first  plan  of  survey,  have  reported 
officially  this  change  made  in  respect  to  lot  25,  if  he  made 
it  in  the  map  only,  without  having  run  a  corresponding  line 
on  the  ground  ;  or  if  such  a  line  was  run  by  any  one 
else  under  his  direction,  the  effect  would  be  the  same.  Or 
if  Mr.  Collins,  or  any  one  acting  under  him,  or  for  the  Go- 
vernment, intending  to  run  such  a  line  as  is  exhibited  in 
this  Quebec  plan,  did  in  fact  run  a  line  in  a  different 
direction,  either  from  inattention  or  want  of  skill,  or  the 
difficulty  of  being  accurate  from  any  cause,  so  that  instead 
of  the  line  running  up  to  the  north-west  angle  of  25,  and 
touching  the  2nd  concession  line,  it  ran  too  much  to  the 
westward,  and  intersected  the  western  side  line  of  the  lot, 
long  before  it  reached  the  2nd  concession  ;  an  error  of  this 
kind,  if  such  an  error  was  committed,  would  be  immaterial, 
so  long  as  it  is  clear  what  was  meant  to  be  the  boundary. 
There  is  not  and  has  not  been  any  law  of  this  Province 
which  would  establish  an  erroneous  line  run  for  such  a 
purpose  in  preference  to  the  line  as  described  in  the  patent, 
and  as  intended  to  be  run,  because  this  is  neither  a  town- 


232        queen's  bench,  michaelmas  term,  5  vie. 

ship  line,  nor  a  concession  iine,  but  a  side  line  of  a  lot, 
forming  an  exception  to  the  general  plan  of  survey,  and  not 
governed,  or  intended  to  be  governed,  by  the  direction  of  any 
other  line.  The  Government  shew  by  their  Quebec  plan, 
which  is  understood  to  be  the  public  recognized  plan  of  the 
township,  that  they  had  adopted  and  confirmed  a  reported 
sarvey,  which  exhibited  lot  25  in  the  form  I  have  described. 
It  appears  further  from  what  I  have  stated  as  having  taken 
place  in  1786  and  1788,  that  Michael  Gross,  to  whom  lot 
25  had  been  located,  had  very  early  discovered  that  a 
line  had  been  run  (not  shewn  how  or  by  whom)  which 
would  deprive  him  of  a  good  part  of  his  expected  200 
acres  ;  that  the  Government  averred  that  it  was  determined 
by  them  not  to  make  his  lot  a  full  lot ;  that  they  made  an 
amicable  arrangement  with  him,  and  gave  him  an  equiva- 
lent for  what  they  meant  to  take  away,  which  he  accepted, 
and  that  Mr.  Kotti,  a  surveyor,  was  publicly  instructed  to 
run  a  correct  line  for  the  boundary.  Mr.  Kotti  received 
these  instructions  in  August,  1788,  which  shews  that  up  to 
that  time  the  boundary  was  unsettled  in  the  opinion  of  the 
Government,  and  that  if  a  line  had  been  run  on  the  ground 
before  that  time,  either  by  Mr.  Collins  or  any  one  else,  it 
was  not  such  a  line  as  was  acknowledged,  either  by  the 
Government  or  the  proprietor  of  the  lot,  to  be  the  true 
boundary ;  consequently  all  that  had  been  done  up  to  that 
time  was  immaterial.  Now  the  first  defect  in  the  chain  of 
evidence  is,  that  it  is  not  shewn  what  was  done  by  Mr. 
Kotti  under  the  instructions  which  he  received  in  1788.  If 
any  plan,  report  or  correspondence  of  his  exists  in  the  Sur- 
veyor General's  ofiice,  in  either  Province,  it  should  be 
shewn ;  if  nothing  of  the  kind  is  to  be  found,  that  fact 
should  be  certified  ;  and  we  should  know  whether  any  trace 
exists  on  the  ground,  or  whether  satisfactory  evidence  can 
from  any  quarter  be  adduced,  of  what  was  done  by  Mr» 
Kotti  towards  establishing  this  boundary.  Some  trace 
too  might  probably  be  found  of  the  instructions  which  were 
given  to  Mr.  Kotti,  either  by  the  Surveyor  General  or  the 
board  of  gentlemen  who  were  authorized  to  employ  him, 
which  might  shew  the  description  of  the  line  which  he  was 


MURNEY  V.  MARKLAND  ET  AL. 


233 


required  to  run.  In  the  absence  of  all.  other  evidence  on 
these  pointSj  it  is  material  that  it  should  be  known  whether 
the  Quebec  plan  spoken  of  was  compiled  in  the  office  after 
August,  1788,  because,  if  it  was  the  natural  presumption 
would  be,  that  it  adopted  the  line  which  Mr.  Kotli  was 
reported  to  have  run.  If  it  was  compiled,  and  in  existence 
before  August,  1788,  then  the  inference  is  natural  that 
Mr.  Kotli  most  have  been  desired  to  run  his  line  so  that  it 
would  accurately  mark  out  on  the  ground  what  is  deline- 
ated  in  the  maps.  All  that  we  can  learn  from  the  documents 
before  us  is  this  very  material  fact,  that  in  a  plan  in  the 
office,  which  is  certified  to  us  as  one  of  their  public  records^ 
Mr.  Ailkios,  the  Surveyor  General  for  th©  Midland  District^ 
describes  this  lot  25  (on  the  25th  of  March,  1797)  exactly  as 
it  stands  on  the  Quebec  plan,  that  is,  as  being  half  of  the 
original  200  acre  lot,  and  bounded  by  a  line  drawn  from  the 
south-east  to  the  north-west  angle.  All  this  tends  strongly 
to  shew  that  if  any  line  had  been  actually  marked  out  on 
the  ground  before  March  1797,  bounding  the  lot  25  by  a 
line  drawn  in  another  manner,  and  intersecting  the  western 
limit  long  before  it  reached  the  2nd  concession,  such  line 
could  not  have  been  run  under  instructions  from  the  Go- 
vernment, or  with  their  knowledge  at  the  time,  nor  is  it 
shewn  by  any  evidence  to  have  been  recognized,  or  even 
known,  at  the  office,  op  to  the  24tb  of  March,  1797.  Then  in 
May,  1798,  the  patent  issued  describing  the  lot,  when  for 
all  that  appears  matters  stood  precisely  as  they  did  when 
Mr.  xiitkins'  plan  was  stated.  Now  at  the  time  of  issuing 
this  patent  the  Government  yet  owned  all  the  adjoining 
land ;  they  could  therefore  grant  the  lot  to  Captain  GrosSj 
bounding  it  as  they  chose — -that  is,  they  could  either  make  it 
to  correspond  with  the  Quebec  plan  and  Mr.  Aitkins'  plan, 
or  they  could  describe  and  confine  the  land  within  such  other 
limits  as  was  thought  fit.  No  statute  that  was  passed 
restrained  them,  nor  any  principle  of  the  common  law,  nor 
any  prior  grant  made  by  the  Crown,  for  all  the  land  to  the 
eastward  was  still  ungranted.  If  it  could  be  shewn  clearly 
that  before  this  patent  had  been  made  out  a  line  had  been 
run  by  direction  of  the  Government,  such  as  the  commis^ 
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sioners  have  decided  upon  establishing,  thai  such  line  had 
been  made  known  to  the  Government  and  officially  con- 
firmed, then  it  would  be  right  lo  presume  that  the  Govern- 
ment intended  to  make  the  patent  conform  to  the  boundary 
which  their  surveyor  had  laid  down  and  reported,  and  then 
also  it  would  be  just  so  to  construe  the  description  given 
in  the  patent  by  every  intendment  that  could  possibly  be 
made,  as  to  make  it  cover  that  land  and  no  more,  which 
we  must  then  suppose  the  Government  designed  lo 
grant.  But  nothing  is  shewn  us  which  can  be  supposed 
to  have  formed  the  foundation  of  a  patent  intended  to 
convey  a  tract  so  bounded  as  the  commissioners  have 
bounded  lot  25  in  their  decree.  We  see  nothing  that 
authorizes  us  to  say  that  the  Government,  when  they  were 
about  preparing  a  patent  for  this  land,  must  be  supposed  to 
have  intended  that  it  should  convey  to  Michael  Gross  about 
50  acres  only,  and  that  the  eastern  limit  of  the  tract  should 
fall  more  than  30  chains  short  of  the  2nd  concession. 
Then  when  we  look  at  the  patent,  we  find  that  it  assumes 
the  quantity  of  land  lo  be  about  100  acres,  and  that  the 
eastern  boundary  is  carried  to  ''^the  eastern  extremity  of  the 
second  concession  line  nearlyy  The  description  is  not 
precise;  one  can  easily  understand  why  the  course  should 
be  described  as  north  10^  west  nearly^  instead  of  giving 
the  exact  course  ;  because  the  description  being  drawn, 
as  we  may  suppose,  with  the  map  in  view,  the  length  of  the 
lots  being  known,  and  the  course  of  the  side  lines  of  the 
whole  lot  being  north,  it  was  probably  seen  that  in  order  to 
divide  the  lot  diagonally  into  equal  pads,  the  Vine  must  be 
drawn  about  10^  to  the  west,  and  that  is  expressed  as  being 
the  course  nearly.  But  when  the  description  speaks  of  the 
point  to  be  arrived  at,  I  do  not  see  why  it  should  not  in  that 
part  have  been  expressed  more  precisely.  If  Jt  had  said* 
"  then  to  the  north-west  angle  of  lot  25,"  or  "to  the  western 
limit  of  lot  25,  where  it  meets  the  second  concession  line," 
there  could  have  been  no  room  for  doubt,  and  the  course 
expressed  would  have  become  immaterial ;  as  it  stands  it 
seems  to  give  some  confirmation  to  the  evidence  of  Peter 
Gross,  that  the  line  run  by  Taffy,  by  way  of  correcting  the 
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boundary,  gave  more  land  to  25  than  Mr.  Collins,  and  as  he 
under.<«!lood,  left  his  father  about  IGO  acres,  which  it  could 
only  have  done  by  striking  the  second  concession  line  to 
the  eastward  of  the  limit  of  lot  24,  As  the  description 
stands,  I  can  only  understand  it  to  naean  that  the  boundary 
is  to  be  carried  to  the  2nd  concession  line,  and  nearly  to 
the  eastern  extremity  ;  what  they  considered  as  the  eastera 
extremity  it  is  not  easy  to  say.  According  to  Mr.  Collins' 
first  plan  of  survey,  it  would  have  been  20  chains  from  the 
western  limit  of  lot  24.  If  it  was  meant  that  the  alleraiion 
should  have  the  effect  of  carrying  the  concession  no  further 
to  the  eastward  than  lot  24,  then  the  description  ought  to 
have  said  simply  to  the  extremity  of  the  2nd  concession 
line.  Taking  the  whole  as  it  stands,  that  the  town  lines 
are  assumed  in  the  diagram  to  be  north  and  south  ;  that 
north  10^  west  must  be  taken  with  reference  to  that  fact  ;  in 
other  words,  that  this  boundary  is  meant  to  diverge  only  10^ 
from  the  course  of  the  olher  side  lines;  that  the  Quebec 
plan  exhibits  lot  25  as  half  of  the  original  parallelogram, 
and  reaching  on  the  west  to  the  ^2nd  concession  ;  that  the 
descripiion  in  this  patent  assumes  the  area  to  be  100  acres, 
or  about  that,  and  carries  the  limit  to  ihe  2nd  concession 
line  near  the  eastern  extremity, — I  Ihink  we  cannot  fail  lo 
see  that  in  assigning  to  lot  25  a  limit  wliich  would  vary 
23^  from  the  course  of  the  other  side  lines,  instead  of  lO^j 
and  stop  more  than  SO  chains  short  of  ihe  2nd  concession, 
and  give  to  the  grantee  only  50  acres  instead  of  100,  the 
commissioners  have  varied  altogether  from  what  the  patents 
seems  designed  to  convey.  Certainly  the  line  which  is 
appealed  against  cannot  be  said  to  be  a  line  taken  from 
(he  patent,  nor  is  it  taken  from  any  record  or  plan  sanctioned 
by  the  Government,  upon  which  we  can  suppose  the  de- 
scription to  have  been  framed;  no  such  plan  or  record,  at 
least,  has  been  shewn  to  us.  Upon  what  ground  then  is  it 
supported  }  If  at  any  time  before  the  patent  issued  such  a 
line  had  been  runout  by  authority  upon  the  ground,  it  must 
either  have  been  a  line  rightly  laid  out  in  accordance  with 
public  instructions,  or  a  line  inaccurately  ran,  deviating 
from  the  instructions.    If  the  former,  we  must  have  some 
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proof  of  the  authority  and  instructions,  or  some  proof  of  n 
subsequent  adoption  of  the  line.  The  plans  that  have  been 
shewn  us  shew  no  such  adoption.  If  the  latter — that  is,  if 
such  a  line  was  run,  but  run  by  error,  of  which  error  the 
Government  are  not  shewn  to  have  been  conscious,  or  have 
issued  their  patent,  and  do  not  therefore  notice  it,  or 
conform  to  the  erroneous  line — then  there  is  no  principle  on 
which  we  can  say  that  the  erroneous  line  must  prevail 
against  the  patent,  if  such  an  erroneous  line  were  shewn, 
to  have  been  run  in  the  original  survey,  which  is  not  shewn, 
this,  as  I  have  before  stated,  is  not  a  case  in  which  such 
inaccurate  line  could  be  preferred  to  the  course  given  by 
the  patent.  It  need  hardly  be  said  that  what  was  done  by 
Government  after  this  patent  was  issued  cannot  affect  the 
question,  because  the  Crown  cannot  grant  and  afterwards 
at  its  pleasure  take  away  the  land  granted,  or  any  part  of 
it.  The  grants  made  of  park  lots  1  &  2,  and  of  the 
other  tracts  mentioned,  cannot  affect  the  decision,  because 
they  were  made  afterwards,  and  could  not  cover  land  which 
had  been  granted  before.  Mr.  Wilmot's  survey,  therefore, 
cannot  be  roaterial,  because  he  began  by  assuming  that  the 
western  limit  of  these  other  tracts  being  produced  must 
form  the  limit  of  the  lot  25,  and  he  was  directed  to  make 
his  survey  on  that  principle;  but  the  first  question  is  not 
what  park  lots  i  &  2  covered  as  described,  but  what  lot  25 
covered,  because  that  first  took  up  the  ground,  so  far  as  its 
limits  extended.  It  may  be  just,  and  even  necessary  on 
public  considerations,  that  lot  25  should  not  now  be  allowed 
to  have  that  extent  which  is  given  to  it  by  the  Quebec  plan 
and  the  patent ;  but  such  considerations  as  I  allude  to 
would  properly  form  the  basis  of  a  legislative  measure,  in 
which  the  rights  of  parties  must  be  made  to  bend  in  order 
to  suit  the  general  welfare,  upon  some  equitable  arrange- 
ment, which  we  must  suppose  would  be  made.  It  may 
also  be  not  only  jost  but  legal  to  bold  that  the  proprietors 
of  lot  25  are  now  precluded  from  claiming  what  the  patent 
seems  to  give,  either  in  consequence  of  their  long  acqui- 
escence in  the  adverse  possession  held  by  others,  or  by  some 
act  which  may  have  been  done,  compromising  or  limiting 
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their  rights ;  but  nothing  of  this  is,  or  properly  can,  be  shewn 
to  us,  as  the  grounds  of  the  decision  of  the  simple  quesiion 
of  boundary.  Such  facts  are  for  the  consideration  of  courts 
and  juries,  whenever  the  right  to  the  possession  may  come 
in  question,  and  they  will  and  must  have  their  legal  effect, 
however  the  line  of  boundary  may  be  fixed. 

Upon  the  case  as  it  appears  before  us,  I  think  we  shall 
be  compelled  to  say  that  the  decision  of  the  commissioners 
must  be  reversed,  since  we  see  no  authority  for  saying  that 
Mr.  Collins  ever  laid  out  a  line  as  they  assume,  running 
north  21^  Q'  west,  true  course,  or  if  he  did,  that  the  Go- 
vernment ever  confirmed  that  as  the  boundary.  It  would 
be  material  to  shew,  if  it  can  be  shewn, 

1st.  Whether  Mr.  Collins'  field  notes,  or  correspondence 
or  plan  shew  that  he  did  actually  lay  out  an  eastern  bound- 
ary for  lot  25,  assigning  to  the  lot  less  than  200  acres,  and 
how  he  described  it. 

2nd.  When  the  town  plot  was  surveyed,  and  how  its 
western  boundary  is  described. 

3rd.  Whether  the  Government  is  in  possession  of  any 
document,  shewing  that  Kolii  or  any  other  person  did  by 
authority  run  out  a  line  intended  to  be  the  eastern  bound- 
ary line  of  lot  25,  after  the  original  survey  by  Collins. 

4th.  Whether  such  line  was  ever  confirmed  by  the 
Government. 

5th.  When  the  Quebec  plan  of  the  township  of  Kingston 
was  framed,  and  upon  what  survey  it  was  grounded  as 
respects  this  line. 

6ih.  Upon  what  map  the  description  in  the  patent  was 
framed. 

7th.  How  the  Surveyor  General  can  explain  the  using 
the  term  "c?^  the  eastern  extremity  of  the  second  concession 
line' nearly. 

8th.  Why  the  lot  was  assumed  by  the  description,  to 
comprise  about  100  acres. 

9th.  Whether  there  is  in  the  Surveyor  GeneraPs  office 
any  evidence  of  a  survey  corresponding  with  the  line  laid 
down  by  the  commissioners,  or  nearly  so. 

10th.  Upon  what  authority  it  is  noted  on  Mr.  Wilmot^s 
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plan,  that  the  point  marked  thereon  is  recognized  in  the 
Surveyor  General's  office  as  the  norlh-western  angle  of  lot 
25,  and  when  it  was  first  recognized  as  such,  and  on  what 
grounds. 

If  the  parties  think  they  can  afford  us  information  on 
these  points,  and  will  exert  themselves  to  do  so,  we  shall 
suspend  any  final  order  unlil  they  have  an  opportunity  ;  or 
rather,  if  we  are  requested  during  the  term  to  open  the 
mailer,  in  order  to  give  them  this  further  opportunity,  we 
shall  do  so. 

Award  set  aside,  no  further  information 
having  been  given  during  term. 


Scott  v.  M'Donald  et  al. 

Sheriff's  surety. 

The  court  refused  to  relieve  a  sheriff's  surety,  who  had  suffered  judgment 
to  go  by  defiiult,  after  damages  had  been  assessed  against  him,  by  allowing 
him  to  plead  that  he  had  already  paid  the  amount  of  his  covenant  under 
the  statute. 

Covenant  against  a  sheriff's  sureties,  under  3  Will.  IV. 
eh.  8,  in  which  damages  were  assessed  al  £53  Os.  Od.,  and 
a  motion  was  now  made  by  McDonald,  one  of  the  defend- 
ants, to  slay  execution  against  him,  or  to  set  aside  the 
interlocutory  judgment  and  assessment  of  damages,  and 
admit  him  to  plead,  on  affidavit  that  he  was  bound  for 
£500;  that  he  had  paid  under  his  covenant  £210,  and 
became  liable  to  the  Commercial  Bank  for  £326,  to  be  paid 
in  six  instalments,  of  which  he  had  paid  two,  and  a  third  was 
due  ;  that  before  the  suit  was  commenced  he  had  confessed 
judgment  as  such  surety  for  £60,  to  a  person  whose  name 
he  did  not  know,  and  that  he  had  allowed  judgment  to  go 
by  default  in  this  suit,  because  the  sheriff  had  promised  to 
settle  the  debt. 

Robinson,  C.  J,,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  we  can,  in  the  exercise  of 
a  sound  discretion,  grant  this  application.  Clearly  the 
proper  mode  for  the  defendant  to  avail  himself  of  the 
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provisions  of  the  statute  was  to  plead  that  he  bad 
paid,  and  was  liable  for  sums  under  his  covenant,  annount- 
ing  to  £500;  he  should  not  unnecessarily  throw  it  upon  the 
court  to  give  him  the  advantage  upon  a  summary  applica- 
tion, and  to  try  upon  affidavit  what  was  matter  of  a  plea  in 
bar.  The  only  reason  he  gives  is  that  he  relied  on  the 
sheriff  settling  this  debt,  and  therefore  allowed  judgment 
to  go  by  default.  Under  such  circumstances  we  think  he 
has  foregone  this  mailer  of  defence,  and  that  we  ought  not 
now  to  allow  the  plaisitiff  to  be  obstructed  in  reaping  the 
fruit  of  his  judgment.  It  is,  after  all,  little  more  than  a 
question  of  costs;  for  if  this  debt,  which  is  small,  shall  be 
levied  of  this  defendant,  he  may  on  that  ground  relieve 
himself  of  so  much  of  the  debts  he  speaks  of,  which  he 
has  not  yet  paid  and  is  only  liable  for.  If  the  debt  in  this 
case  were  very  hdrge,  we  migtit  make  an  effort  to  relieve 
the  defendant  from  the  consequences  of  his  own  deliberate 
omission,  but  we  ought  noi  to  do  it  under  such  circum- 
stances as  are  made  out  here. 

Rule  discharged. 


Drew  et  al.  y.  Baby. 

Nuisance — Action  by  reversioners — Damages. 
In  fm  action  on  the  case  by  reversioners  for  a  serious  injury  to  their  rerer- 
sionary  interest,  by  the  erection  of  a  nuisance  in  a  public  higbwny,  the 
jury  are  not  necessarily  restricted  to  a  verdict  for  nominal  damages  on 
the  first  trial,  but  may  give  damages  commensurate  to  the  injury  which 
the  plaintiffs  may  sustain  by  the  possible  continuance  of  the  nuisancOo 

In  this  suit,  which  was  an  aclioo  on  the  case  for  a  nui- 
sance  by  the  erection  of  a  building  in  the  public  highway, 
to  the  damage  of  the  plaintiffs'  reversionary  interest,  the 
plaintiffs  had  recovered  a  verdict  for  £250,  which  was  con- 
firmed on  a  motion  for  a  new  trial ;  but  the  defendant  after- 
wards  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  reduced  to  nominal  damages,  unless  the  plaintifls 
should  procure  from  their  tenants,  the  occupiers  of  the 
house  afTected  by  the  nuisance,  a  release  to  the  defendant 
of  any  claim  on  their  part  from  the  erection  or  continuance 
of  the  nuisance,  on  the  undertaking  of  the  defendant  that 
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the  nuisance  should  be  abated  in  one  month.  Affidavits 
were  put  in  by  the  defendant  that  it  was  so  abated  at  an 
expense  of  £45 ;  but  the  entire  abaten:ient  was  denied  by 
the  plaintiffs,  w^ho  however  filed  a  release  to  the  defendant 
fronn  two  of  their  tenants  of  all  actions  for  damages  sus- 
tained by  the  nuisance,  and  an  affidavit  stating  that  the 
only  oiher  tenant  who  had  occupied  the  premises  had  gone 
to  the  United  States,  and  his  residence  was  not  known, 
and  the  plaintiffs  therefore  moved  to  discharge  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  rule  Nisi  of  last  term  should  be  discharged.  I  was 
not  clear  when  we  granted  it,  that  if  it  were  resisted  we 
should  find  ourselves  warranted  by  authority  in  making  it 
absolutc—Shadwell  v.  Hutchinson  (2  B.  &  Ad.  97.)  We 
desired,  because  the  verdict  was  large,  (though  I  cannot  say 
larger  than  the  evidence  warranted)  to  relieve  the  defend- 
ant, so  far  as  we  could,  from  the  consequences  of  a  very 
injudicious  and  high-handed  act,  deliberately  committed  by 
him,  with  a  view  to  advance  his  own  interest  at  the  ex- 
pence  of  his  neighbour.  In  consequence  of  what  has  been 
done,  the  plaintiffs  have  procured  releases,  which  I  trust 
will  prevent  his  being  liable  to  any  action  by  the  tenantSo 
In  abating  the  nuisance,  whether  perfectly  or  not,  he  has 
only  done  what  his  duly  required,  and  indeed  what  his  own 
interest  also  required,  for  he  was  liable  to  fresh  actions  for 
continuing  the  nuisance ;  and  f  do  not  see  that  we  can  offer 
now  any  further  obstruction  to  the  plaintiffs  receiving  the 
benefit  of  their  verdict. 

Rule  discharged. 
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Doe  Helliwell  v.  Hugill. 

Ustate — Devise  by  mortgage  of  several  legacies,  and  afterioards  of  all  his  estate. 

After  a  bequest  by  a  mortgagee  of  several  legacies,  the  will  proceeded, — "  the 
above  mentioned  legacies  to  become  due  and  payable  in  money  or  secu- 
rities tvfelve  months  after  my  decease,  and  each  legatee  to  be  entitled  to 
the  interest  and  profits  on  their  respective  legacies  from  the  time  of  my 
decease.  Lastly,  I  give  and  bequeath  to  my  two  nephews  A.  and  B.  the 
residue  and  remainder  of  my  property,  real  and  personal,  after  paying 
the  above  named  legacies,  to  be  divided  equally  among  them,  share  and 
share  alike." 

Held,  to  vest  the  mortgage  estate  in  the  nephews,  the  devisees. 

Special  case. — Isaac  Wilson,  the  mortgagee  in  fee  of  the 
premises  for  which  this  action  was  brought,  and  which 
had  been  forfeited  for  non-payment  of  the  interest  on  the 
mortgage  money  before  his  death,  by  his  last  will,  dated 
24th  of  February,  1836,  after  giving  several  considerable 
legacies  to  his  relations,  directed  "  the  above  mentioned 
legacies  to  become  due  and  payable  in  money  or  securi- 
ties twelve  months  after  my  decease,  and  each  legatee  to 
be  entitled  to  the  interest  and  profits  on  their  respective 
legacy,  from  the  time  of  my  decease."  He  then  gave 
some  smaller  legacies,  and  proceeded  :  "  Lastly,  I  give  and 
bequeath  to  my  two  nephews,  Matthew  Waite  and  Isaac 
Waite,  the  residue  and  remainder  of  my  property,  real  and 
personal,  after  paying  the  above  named  legacies ;  to  be 
divided  between  them  equally,  share  and  share  alike,"  and 
he  appointed  his  same  nephews  his  executors.  The  ques- 
tion for  the  consideration  of  the  court  was,  whether  the 
mortgaged  premises  passed  under  the  will  to  the  residuary 
legatees.  After  the  case  had  been  argued,  affidavits  were 
offered  to  shew  that  the  testator's  will,  though  dated  in 
1836,  was  not  in  fact  made  until  a  few  days  before  his 
death,  which  was  some  time  subsequent,  and  long  after 
the  execution  of  the  mortgage. 

Robinson,  C.  J. — If  this  will  was  made  at  the  time 
which  is  now  contended  for,  or  if  it  is  sufficient  under  our 
statute  4  Will.  IV.  ch.  1,  sec.  49,  to  pass  after-acquired 
real  estate,  it  is  to  be  determined  whether  Matthew  and 
Isaac  Waite  took  a  fee  in  these  premises  as  residuary  de- 
visees, or  whether  it  passed  to  them  as  executors,  as  a  part 
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of  the  personal  estate,  or  descended  to  the  heir  at  law  of 
the  testator,  as  not  being  included  in  the  residuary  devise. 
If  the  testator  was  really  seised  of  the  estate  in  fee,  under 
this  mortgage  at  the  time  of  making  his  will,  I  can  see 
no  ground  for  questioning  that  that  estate  would  have 
passed  to  his  nephews  under  the  residuary  devise, — 
Doe  Wall  v.  Langlands  (14  East,  370).  The  words 
"  residue  and  remainder  of  my  property,  real  and  per- 
sonal," are  sufficient  to  carry  the  fee,  independently  of 
our  late  statute,  and  without  aid,  I  think,  from  the  words 
which  follow.  If  the  words  had  been  "  all  my  lands," 
those  words  alone  would  have  given  but  a  life  estate,  and 
if  it  were  proposed  to  give  to  them  a  more  extensive  signi- 
fication on  account  of  the  words  which  follow,  "  after  paying 
the  above  named  legacies,"  then  we  should  have  had,  as  the 
law  formerly  stood,  to  consider  those  cases  in  which  it  has 
been  holden  that  the  charging  the  estates  with  debts  and 
legacies  in  that  form  of  words  will  not  have  the  effect  of 
enlarging  the  interest  to  be  taken  under  the  will,  since  they 
do  not  import  that  the  devisees  are  to  have  any  estate  in 
the  whole  property,  but  only  an  estate  in  what  remains  of 
the  property,  after  payment  of  debts  and  legacies ;  and  as 
the  residue  which  they  would  take  under  a  devise  in  that  form 
of  words  would  be  unencumbered  with  any  charge, there 
would  be  no  reason  why  the  use  of  those  words  should  make 
the  fee  pass,  when  the  other  operative  words  of  the  devise 
would  carry  only  an  estate  for  life, — Freak  v.  Lea  (2  Lev. 
249).  That  class  of  cases  to  which  I  now  allude  does  not 
apply  in  this  instance,  because  there  is  no  doubt  that  under 
the  words  "  residue  and  remainder  of  my  property,  real  and 
personal,"  the  devisees  take  a  fee  in  the  testator's  real 
estate,  and  indeed  since  our  statute  4  Will.  IV.  ch.  1, 
sec.  50,  there  can  no  longer  be  any  question  on  this  point. 
The  only  ground  for  question  here  arises  from  the  nature  of 
the  estate  devised — namely,  a  mortgage  in  fee  to  the  testator, 
not  foreclosed,  and  in  respect  to  which  he  is  to  be  looked 
upon  only  as  a  trustee  for  the  mortgagor,  holding  the  estate 
not  beneficially,  further  than  for  securing  the  payment  of 
the  mortgage  money.  But  I  am  of  opinion  that  that  pecu- 
liarity occasions  no  obstacle  in  the  way  of  the  estate  passing 
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to  the  devisees.  The  intention  of  the  will  is  clear.  The 
testator  first  bequeaths  several  considerable  legacies,  and 
directs  that  they  shall  be  paid  "in  money  or  securities 
twelve  months  after  his  decease."  Who  did  he  mean 
should  pay  them  ?  Clearly  those  to  whom  he  committed 
the  execution  of  his  will — in  other  words,  his  executors. 
We  know  of  this  "  security''  held  by  the  testator,  and  of  no 
other;  and  we  must  reasonably  infer  that  his  intention, 
when  he  died,  leaving  this  will  in  force,  was  that  his  exe- 
cutors should  have  power  to  transfer  this  security  to  his 
legatees,  or  to  convert  it  into  money  for  their  benefit.  If 
these  executors  had  been  different  persons  from  those  to 
whom  he  devised  all  his  real  property,  then  we  might  have 
found  reason  to  question,  upon  the  authority  of  many 
adjudged  cases,  whether  the  legal  estate  in  this  mortgage 
would  vest  in  the  devisees,  when  the  only  beneficial  interest 
which  the  testator  held  in  it  was  clearly  intended  to  take 
another  direction,  and  to  be  applied  through  the  executors 
to  the  payment  of  the  legacies ;  but  here  I  see  no  difficulty, 
as  the  testator's  nephews,  whom  he  has  made  his  execu- 
tors, are  also  his  residuary  devisees.  It  is  quite  clear  that 
under  this  will,  by  following  the  intentions  of  the  testator, 
we  cannot  be  perplexed  by  conflicting  interests  ;  for,  in  the 
first  place,  he  clearly  meant  not  to  die  intestate  as  to  any 
part  of  his  property,  real  or  personal,  whether  held  abso- 
lutely or  as  a  security ;  and  in  the  next  place,  it  is  equally 
clear  that  the  power  to  pay  the  legacies  (which  constitutes 
the  only  charge  spoken  of),  and  to  pay  them  out  of  the 
securities,  and  also  the  right  to  succeed  to  the  full  enjoy- 
ment of  all  the  property  real  and  personal  beyond  those 
legacies,  were  intended  to  be  vested  fully  and  unreservedly 
in  the  same  persons,  Matthew  and  Isaac  Waite.  The  in- 
tention of  the  testator  therefore  can  only  be  fully  answered  by 
their  taking  everything.  The  cases  of  Marlow  v.  Smith  (2  P. 
Wms.  198),  Roe  ex  dem.  Reade  v.  Reade  (8  T.  R.  118), 
and  Galliers  v.  Moss  (9  B.  &  C.  267),  shew  the  distinction 
whicli  the  courts  have  taken  between  estates  held  under 
mortgage,  or  upon  other  trusts,  and  the  other  real  estate  of  a 
testator,  in  the  construction  of  wills.    The  doctrine  upon 
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this  point  was  very  deliberately  reviewed  by  Lord  Eldonmi\\Q 
case  in  8  Ves.  Jr.  417,  where  his  lordship  says,  (p.  436)  "  The 
result  is  this :  A  will  containing  words  large  enough,  and 
no  expression  in  it  authorizing  a  narrower  construction  than 
the  general  legal  construction  ;  nor  any  such  disposition  of 
the  estate  as  is  unlikely  for  a  testator  to  make  of  any 
property  not  in  the  strictest  sense  his^  as  complicated  limi- 
tations ;  nor  any  purpose  at  all  inconsistent  with  as  probable 
an  intention  to  vest  it  in  his  devisee,  as  to  let  it  descend. 
I  know  of  no  case  in  which  a  mere  devise  in  these  general 
terms,  without  more,  where  the  question  of  intention  cannot 
be  embarrassed  by  any  reasoning  upon  the  purpose  or 
object,  or  the  person  of  the  devisee,  has  been  held  not  to 
pass  the  trust  estate."  In  a  note  upon  this  question  by  the 
learned  editors  of  Coke  upon  Littleton,  1  Inst.  205  a,  (note 
96),  they  express  this  conclusion  :  "  If  a  person  devises  all 
his  real  and  personal  estate  to  another,  and  appoints  him 
executor,  there  seems  reason  to  suppose  that  he  intended 
the  legal  fee  in  the  mortgage  should  vest  in  him."  Sup- 
posing then,  that  the  testator,  when  he  made  his  will,  had 
held  this  estate  under  the  mortgage,  I  should  have  no  doubt 
that  the  legal  fee  passed  to  his  nephews  under  the  devise, 
there  being  no  words  in  the  will  under  which  it  could  pass 
to  any  other  person  named  in  it,  either  expressly  as  a  mort- 
gage, or  under  the  general  term  "  securities,"  or  as  perso- 
nal property ;  nothing  to  separate  the  beneficial  estate  from 
the  legal  fee ;  and,  considering  that  the  will  in  carrying  the 
fee  in  this  mortgaged  estate  to  them  does  not  accompany 
it  with  trusts,  which  there  can  be  no  reason  for  supposing 
the  testator  did  not  wish  them  to  execute,  and  which  con- 
sequently might  raise  the  inference  that  the  testator  did  not 
mean  that  it  should  go  to  them,  either  because  they  were 
persons  not  eligible  for  the  trust,  or  persons  whom  it  could 
not  be  his  intention  to  burthen  with  it.  On  the  contrary, 
these  devisees  are  his  executors,  intended  to  take  all  his 
estate,  real  and  personal,  to  pay  certain  legacies *out  of  his 
monies  or  securities,  and  to  keep  whatever  may  remain  for 
themselves.  I  have  met  with  no  cgTse  which  raises  a  doubt 
against  the  mortgage  passing  under  such  circumstances. 


DOE  HELLIWELL  V.  HUGILL 


245 


It  is  in  fact  a  trust  estate  for  the  mortgagor,  and  subject  to 
the  same  rules ;  and  there  can  be  no  question  that  the 
testator  meant  his  executors  and  devisees,  and  not  the  heir  at 
law,  to  execute  the  trust.  Before  the  case  of  Lord  Braybrooke 
V.  Inskip  (8  Ves.  Jr.  417),  it  had  been  settled  by  a  variety  of 
cases  that  under  a  devise  of  all  a  testator's  real  estate  his 
legal  estate  in  lands  mortgaged  to  him  infee  might  pass.  But 
on  this  point,  as  on  others,  respect  was  always  paid  to  the 
intention  of  the  testator,  when  it  could  be  gathered  from 
the  will ;  and  undoubtedly,  in  inferring  the  intention,  certain 
rules  of  construction,  which  have  been  laid  down  in 
adjudged  cases,  are  to  be  adhered  to  for  the  sake  of  cer- 
tainty, even  where  they  lead  us  to  a  conclusion  different 
from  that  which  we  may  really  believe  the  testator  had 
in  view.    At  one  period  the  rule  seems  to  have  been  not 
to  look  upon  mortgaged  estates  as  passing  under  a  general 
devise  of  all  the  testator's  real  estate,  unless  something 
could  be  found  in  the  will  from  which  it  might  be  inferred 
that  the  testator  meant  to  include  them.    But  Lord  Eldon 
notices  in  his  judgment  in  Lord  Braybrooke  v.  Inskip 
that  before  that  period  the  opposite  rule  had  begun  to  pre- 
vail—viz., that  a  devise  of  the  residuary  estate  in  such 
general  terms  should  be  taken  to  include  estates  mortgaged 
to  the  testator  in  fee,  unless  the  will  afforded  on  the  face  of 
it  some  evidence  of  a  contrary  intention,  and  it  is  clearly 
this  latter  principle  which  the  decision  in  Braybrooke  v. 
Inskip  is  now  admitted  to  have  fully  settled  and  established. 
Then  we  are  to  ask  ourselves  what  is  there  in  this  will  from 
which  we  can  infer  that  the  testator  did  not  mean  that  his 
devisees,  who  are  also  his  executors,  should  take  this  mort- 
gaged estate  under  the  general  words  which  he  has  used? 
Roe  Reade  v.  Reade  (8  T.  R.  118),  and  Silvester  v.  Jar- 
man  et  al.  (10  Price,  8),  seem  the  strongest  to  lead  us  to 
the  conclusion  which  the  defendant  contends  for,  and  they 
have  been  relied  on  as  authorities  for  that  purpose  ;  but  they 
do  not,  in  my  opinion,  support  us  in  taking  such  a  view  of 
this  devise.    The  case  of  Doe  Reade  v.  Reade  was  a  mere 
naked  trust  estate  which  the  testator  had  the  power  of 
appointing,  and  in  which  he  had  no  beneficial  interest 
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whatever ;  and  as  he  charged  his  estates  devised  expressly 
with  payment  of  his  debts,  legacies  and  funeral  expenses, 
Lord  Kenyan  held  that  he  could  not  have  intended  to 
charge  the  trust  estate  with  his  own  debts,  and  therefore 
that  it  could  not  be  included.  Mr.  Justice  Grosse  con- 
sidered also  that  there  was  other  evidence  of  intention 
in  the  will  that  the  trust  estates  should  not  pass.  The 
case  of  Doe  Hellings  and  wife  v.  Bird  (11  East,  49)  is 
a  decision  to  the  same  effect,  upon  facts  exactly  similar. 
Now,  instead  of  being  but  a  mere  naked  trust  estate, 
which  the  testator  had   but  the  power  of  appointing, 
this  is  a  legal  estate,  absolute  in  law,  in  the  testator,  by 
reason  of  the  forfeiture  for  non-payment  of  interest,  though 
liable  to  be  defeated  through  the  intervention  of  a  court  of 
equity,  if  the  mortgagor  should  avail  himself  in  time  of 
his  equity  of  redemption.    If  he  should  never  redeem,  and 
we  should  hold  this  estate  not  to  be  included  in  the  residu- 
ary devise,  and  having  devolved  upon  the  heir,  it  should 
become  discharged  of  the  equity  of  redemption,  then  clearly 
the  devisees  will  have  lost  a  portion  of  the  real  estate  of  the 
testator,  though  it  was  clearly  meant  that  they  should  have 
all,  and  the  heir  at  law  would  inherit  as  if  there  were  no 
will,  when  it  is  quite  evident  that  the  testator  did  not  mean  % 
to  die  intestate  in  respect  to  any  portion  of  his  property 
real  or  personal.    In  addition  to  this  consideration  is  the 
argument  which  is  admitted  in  all  the  cases  to  be  of  weight, 
that  for  the  sake  of  the  mortgagee  it  is  necessary  to  bear  in 
mind  that  whereby  the  estate  descending  to  the  heir,  it  may 
probably  fall  to  some  one  not  easily  to  be  found,  or  not  of 
capacity  to  execute  the  trust ;  and  where  the  contrary  must 
be  clearly  the  case  as  regards  the  devisees,  it  is  reasonable 
to  infer  that  the  testator  did  not  intend  that  the  trust  estate 
should  descend.    The  view  of  such  an  inconvenience  has 
in  some  cases  been  allowed  to  turn  the  scale  against  the 
devisee  in  favor  of  the  heir,  where  the  former  was  a 
married  woman  or  a  minor ;  and  it  should,  I  think,  have 
much  weight  in  favor  of  the  devise,  where  the  devisees,  as 
in  this  case,  are  not  merely  the  objects  of  the  testator's 
bounty,  but  are  confided  in  by  him  for  managing  the  affairs 
of  his  estate,  and  are  now  in  fact  the  representatives  of 
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him,  in  whom  the  trust  was  vested.  It  is  beyond  doubt 
that  if  the  testator  had  expressly  devised  this  estate  to  his 
nephews,  describing  it  so  that  there  could  be  no  question  of 
his  intention,  it  would  have  gone  to  them,  subject  of  course 
to  the  trust  just  as  the  testator  held  it,  and  as  the  heir  would 
if  it  should  descend  to  him.  It  is  further  admitted  by 
Lord  Eldon  in  the  case  referred  to  (8  Ves.  Jr.  417),  that 
under  a  mere  devise  in  general  terms  of  all  the  testator's 
real  estate  (with  nothing  to  qualify  it)  a  mortgage  in  fee 
will  pass  ;  and  his  lordship  adds  that  if  the  devise  should 
contain  the  words  "to  the  proper  use  and  behoof"  of  the 
devisee,  it  would  not  make  any  difference,  for  he  says  a 
devise  to  a  person  and  his  heirs  carries  the  same  idea — in 
other  words,  the  testator  gives  it  by  such  a  devise  to  be 
enjoyed  by  the  devisee  as  his  own.  Yet  such  a  devise,  it 
stands  admitted  in  the  c^es,  would  carry  a  mortgage  in 
fee,  though  it  is  clear  thatfuch  estate  could  not  be  enjoyed 
by  the  devisee  as  his  own ;  the  words  would  imply  it,  but 
he  would  be  restrained  by  the  nature  of  the  estate,  for  the 
testator  could  only  give  it  as  he  held  it.  I  confess  I  do 
not  clearly  see  then  why  the  circumstance  of  a  testator 
devising  all  his  real  estate  subject  to  the  payment  of  debtSy 
should  be  taken  conclusively  not  to  intend  that  an  estate 
held  by  him  in  mortgage  should  pass,  on  account  of  the 
improbability  that  he  could  mean  to  burthen  with  his  debts 
an  estate  in  which  he  had  no  beneficial  interest,  and  there- 
fore could  convey  none.  It  is  not  a  more  unlikely  suppo- 
sition, I  think,  that  the  testator  meant  to  charge  the  mere  legal 
estate  in  the  mortgaged  property  with  his  debts,  than  that 
he  meant  to  give  such  an  estate  to  another  to  hold  to  his 
own  use  and  behoof;  and  I  do  not  see  why  the  inference 
should  lie  against  the  devise  in  the  one  case,  more  than  in 
the  other.  Where  the  devisee  is  an  object  of  bounty 
merely,  it  may  be  generally  more  convenient  that  the  heir 
should  take  the  trust  estate,  though  not  certainly  so  in  all 
cases,  and  clearly  not  in  this  case;  but  so  far  as  we  can 
reasonably  raise  a  presumption  as  to  the  meaning,  I  do  not 
see  the  ground  upon  which  so  decisive  an  effect  has  been 
given  to  the  particular  circumstances  of  lands  being  de^ 
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vised  subject  to  the  payment  of  debts.  la  any  case  the 
trust  is  equally  personal ;  the  mortgaged  estate  cannot  be 
applied  to  pay  the  debts  in  the  hands  of  the  devisee,  any 
more  than  of  the  heir;  and  since  a  devise  of  the  residuary 
estate  in  fee,  without  more,  will  pass  trust  estates,  it  would 
seem  more  reasonable  to  hold  that  when  words  are  added, 
charging  the  residuary  estate  with  debts  or  legacies,  they 
should  be  construed  reddendo  singula  singulis — that  is, 
charging  only  such  estates  as  can  be  charged;  just  asunder 
a  residuary  devise,  without  words  charging  the  estate,  the 
devisee  would  hold  those  estates  for  his  own  benefit  which 
could  be  so  held,  and  those  only,  standing  as  a  trustee  with 
regard  to  others.  But  I  am  of  opinion  that  this  devise  does 
not  come  within  any  case  which  warrants  us  in  holding 
that  upon  the  principles  so  clearly  laid  down  by  Lord 
Eldon  this  estate  must  descend  to  the  heir.  The  testator 
says  in  effect  in  his  will,  "  I  beqiftath  to  my  relations  certain 
legacies ;  1  desire  that  these  should  be  paid  within  a  year 
after  my  decease,  either  in  monies  or  securities  ;  I  make  my 
nephews  executors  of  my  will,  which  makes  it  their  duty, 
and  gives  them  the  power  to  pay  those  legacies  in  the 
manner  I  have  directed,  and  I  place  in  their  hands  all  my 
real  and  personal  estate,  that  they  may  pay  the  legacies  as 
I  have  directed,  and  keep  the  rest  for  themselves."  There 
is  here  no  such  charge  upon  the  real  estate  as  formed  the 
ground  of  the  decision  in  Reade  v.  Reade,  or  Silvester  v. 
Jarman  :  no  debts  are  spoken  of— we  know  of  none  ;  and, 
at  all  events,  the  estates  are  not  charged  with  the  payment 
of  debts.  "  After  paying  the  above  named  legacies,"  means 
after  the  executors  shall  have  paid  the  legacies  in  monies 
and  securities  ;  and  the  latter  word,  used  as  it  is,  according 
to  the  adjudged  cases,  would,  as  I  take  it,  be  referred  to  such 
securities  as  bonds,  notes,  &c.,  rather  than  to  mortgages  in 
fee  ;  and  if,  on  the  other  hand,  we  are  to  consider  that  it  does, 
as  there  used,  extend  to  the  mortgage  (the  only  security  of 
which  we  have  any  information)  then  the  meaning  of  the 
testator  is  clear,  that  he  did  intend  to  place  the  mortgaged 
estate  within  the  power  of  the  devisees,  because  it  directs 
that  after  paying  the  legacies  they  should  hold  the  residue. 
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And  how  can  we  avoid  giving  to  the  plain  and  compre- 
hensive words  of  the  testator  their  obvious  effect,  upon  the 
notion  that  he  has  charged  his  real  estate  with  the  pay- 
ment of  legacies,  and  could  not  so  mean  to  charge  this 
estate,  when  it  is  beyond  all  question  clear  that  he  did  not 
contemplate  charging  his  real  estate  with  the  payment  of 
legacies  or  of  anything;  but,  on  the  contrary,  with  the 
knowledge  which  he  must  be  supposed  to  have  had  of  his 
own  affairs,  has  evidently  thought  it  unnecessary  so  to  charge 
his  real  estate,  and  has  satisfied  himself  with  declaring 
that  his  legacies  shall  be  paid  out  of  his  personal  estate,  his 
monies  and  securities,  and  gives  whatever  remains  of  those 
monies  and  securities,  as  well  as  of  anything  else  real  or 
personal,  to  these  devisees?  Upon  the  whole,  I  think  it  clear 
that  the  testator  did  not  mean  to  die  intestate  in  regard  to 
this  mortgaged  estate,  or  any  estate  real  or  personal  which 
he  held.  I  see  no  case  which  goes  the  length  of  establish- 
ing that  the  estate  so  mortgaged  must,  notwithstanding  a 
devise  like  the  present,  descend  to  the  heir.  The  princi- 
pies  laid  down  by  Lord  Eldon  in  Braybrooke  v.  Inskip  are 
strong,  in  my  opinion,  that  it  ought  not  to  be  held  to  have  de- 
scended ;  and  I  therefore  consider  that  the  devisees,  if  it  be 
admitted  that  the  testator  was  seised  at  the  time  of  making 
the  will,  took  under  it  the  legal  estate  in  this  mortgaged 
property,  and  consequently  could  make  the  conveyance 
which  they  have  made  to  the  lessor  of  the  plaintiff".  After 
this  decision  of  the  court  upon  the  effect  of  this  mortgaged 
estate,  supposing  it  to  have  been  vested  in  the  testator  when 
he  made  his  will,  it  remains  for  the  defendant  to  say  whether 
he  concedes  or  disputes  the  fact  that  the  will  was  made 
after  the  date  of  the  mortgage.  If  he  concedes  it,  then  the 
judgment  which  we  now  give  will  decide  the  case  in  favor 
of  the  plaintiff".  If  he  disputes  it,  then  there  must  be  a  new 
trial,  in  order  that  the  truth  on  that  point  may  be  ascer- 
tained. 

McLean,  J. — By  the  terms  of  this  will  the  executors  are 
to  pay  the  legacies  in  twelve  months  in  monies  or  securi- 
ties— that  is,  securities  for  money  ;  and  it  is,  I  think,  obvious 
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that  the  testator  intended  the  legacies  to  be  paid  out  of  such 
monies  or  securities  for  monies  as  he  might  die  possessed 
of,  and  not  merely  such  as  he  had  at  the  time  of  making  the 
will :  there  is  no  reason  to  limit  the  securities  to  the  nurabe^* 
which  he  then  had,  more  than  there  is  to  say  that  the 
monies  which  he  then  had  should  alone  be  applied  to  the 
payment  of  these  legacies.  A  mortgage,  whether  in  fee  or 
for  a  term  of  years,  must,  I  think,  be  regarded  as  a  security 
for  money  ;  and  as  the  executors  are  required  to  pay  the 
legacies  twelve  months  after  the  death  of  the  testator  in 
money  or  securities,  I  think  such  power  is  given  them  over 
such  securities,  and  they  must  have  such  an  estate  and 
interest  in  them  as  will  suffice  to  make  them  available 
(11  East  288),  even  without  reference  to  the  subsequent 
devise  to  them  individually  of  the  residue  of  the  testator's 
property,  real  and  personal,  after  paying  the  legacies.  But 
if  the  executors  did  not  take  by  the  power  to  pay  legacies 
in  securities  or  money,  the  mortgage  in  question  being  a 
mortgage  in  fee  acquired  after  the  death  of  the  testator, 
there  is  no  doubt  in  my  mind  that  the  residuary  devise  to 
them  conveys  to  them  all  the  estate  real  and  personal  of  the 
testator,  after  the  payment  of  legacies.  In  Doe  dem.  Wall 
V.  Langlands  (14  East  370)  the  devise  was, "  of  all  and  every 
the  residue  of  his  property,  goods  and  chattels,  to  A.  &  B. 
to  be  divided  equally  between  them,  share  and  share  alike, 
after  all  debts  were  paid."  Here  the  devise  is  in  more 
comprehensive  terms,  for  it  embraces  the  residue  and  re- 
mainder of  all  the  testator's  property,  real  and  personal,  after 
paying  legacies.  In  the  former  case  the  only  question 
seems  to  have  been  whether  the  word  '  property,' being 
coupled  with  goods  and  chattels,  conveyed  the  real  estate; 
but  in  that  case  the  personal  property  was  not  sufficient 
to  pay  debts  and  legacies  by  £70;  and  if  the  devisees 
were  only  to  hold  the  real  estate  after  payment  of  debts,  it 
might  be  urged  that  the  real  estate  must  therefore  go  to 
the  heirs  at  law,  subject  to  the  payment  of  debts,  and  not 
to  the  devisees ;  but  no  such  question  was  taken,  and  there 
seems  to  have  been  no  doubt  entertained  that  if  the  word 
^property'  embraced  the  real  estate,  the  devisees,  and  notthe 
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heirs  at  law,  were  entitled  under  the  will.  Here,  I  think,  the 
testator  intended  to  devise  all  the  property  which  he  might 
die  possessed  of  to  his  nephews,  whom  he  also  appointed 
his  executors,  except  what  might  be  necessary  for  the  pay- 
ment of  the  legacies  ;  and,  as  he  seemed  to  contemplate  that 
the  legacies  would  not  be  paid  without  disposing  of  some 
of  the  securities,  he  must  have  intended  to  give  such  an 
estate  in  them,  whether  mortgages  in  fee  or  for  years,  to  his 
nephews,  as  would  enable  them  to  dispose  of  them  to  pay 
the  legacies,  and  afterwards  to  divide  the  residue  of  the 
proceeds  between  them.  But  it  is  urged  for  the  defendant 
that,  as  this  mortgage  was  after-acquired  property,  and  the 
testator  did  not  allude  to  such  property  in  his  will,  that  the 
nephews  could  not  take,  and  that  the  mortgaged  estate 
must  descend  to  the  heir.  But  however  that  might  have 
been  formerly,  the  Real  Property  Act,  4  Will.  IV.  ch.  1, 
sec.  49,  provides  for  the  passing  of  after-acquired  property 
real,  where  the  testator  shall  use  any  form  of  words  in  his 
will  indicative  of  his  intention  to  devise  all  such  real 
estate  as  he  shall  die  seised  or  possessed  of:  and  is  not  such 
intention  manifest  in  the  devise  here  ?  A  will  has  always 
been  considered  as  expressing  the  intention  of  a  testator  at 
the  time  of  his  death,  as  to  personal  property,  without  any 
specific  bequest  of  such  property  acquired  after  its  date, 
and  the  same  rule  would  no  doubt  have  been  extended  to 
devises  of  real  estate,  if  the  terms  of  the  Statute  of  Wills 
did  not  prevent  it.  By  the  above  statute,  if  it  appears  by 
any  form  of  words — that  is,  if  it  appears  from  the  form  of 
words  used  in  the  whole  will,  that  the  testator  has  devised 
all  the  estate  real  and  personal  w^hich  he  died  possessed  of, 
the  whole  estate  must  pass.  I  have  already  said  that  such 
intention  is  manifest  to  me  here ;  and  thinking  so,  I  feel 
bound  to  give  effect  to  the  will.  I  cannot  say  that  the 
testator  has  not  by  any  form  of  w^ords  devised  all  the  estate 
real  and  personal  of  which  he  died  possessed  ;  and  as  only 
two  years  elapsed  between  the  date  of  his  will  and  his  death, 
additional  evidence  is  thereby  furnished  of  the  intention 
of  the  testator  to  devise  all  the  property  which  he  had 
acquired  up  to  the  time  of  his  death. 

Judgment  for  the  plaintiff*. 
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Nicholson  v.  Allan. 

Costs — Award  for  less  than  sum  sworn  to. 
Where  in  a  bailable  action  a  verdict  has  been  taken  subject  to  a  reference  to 
arbitration,  and  the  arbitrators  award  a  less  sum  than  the  amount  for 
wliich  the  defendant  was  arrested,  the  defendant  maybe  allowed  his  costs, 
although, 

Semble,  not  if  the  rule  of  reference  direct  that  the  costs  shall  abide  the 
event. 

In  this  case  the  court  refused  to  allow  the  defendant  his  costs. 

Application  by  the  defendant, under  49  Geo.  III.  eh.  4, for 
costs  on  a  vexation  arrest,  referred  from  the  Practice  Court 
by  Mr.  Justice  Jones  this  term.  The  defendant  had  been 
arrested  by  the  plaintiff  for  a  debt  due  on  an  account 
amounting  to  £52  7s.  6d.  At  the  trial  a  verdict  by  consent 
was  taken  for  £75,  subject  to  a  reference,  and  the  arbitra- 
tors afterwards  awarded  the  plaintiff  £15  15s.  lid.,  striking 
off  some  of  the  items  of  the  account,  and  allowing  the  de- 
fendant a  set  off  of  £11  lis.  3d.  The  defendant  in  his 
affidavit  stated  only  the  sum  for  which  he  had  been 
arrested,  the  amount  awarded,  and  the  set  off  allowed  hirn  ; 
but  he  also  filed  the  affidavit  of  one  of  the  arbitrators,  who 
swore  that  the  plaintiff  had  charged  many  items  which 
were  struck  out ;  that  there  were  also  several  overcharges 
in  his  account,  and  that  these  deductions,  with  the  defend- 
ant's set  off,  reduced  the  claim  to  the  sum  awarded ;  and 
that  from  what  appeared  before  the  arbitrators  he  believed 
that  there  was  no  just,  probable  or  reasonable  cause  for  the 
defendant's  having  been  arrested  in  this  suit.  On  the  other 
hand  the  plaintiff  made  affidavit  that  he  had  frequently, 
before  he  commenced  the  action,  asked  the  defendant  to 
come  to  a  settlement,  which  he  always  refused  ;  that  he  did 
not  know  that  the  defendant  could  claim  any  set  off ;  that 
he  had  often  asked  the  defendant  for  a  statement  of  any 
claim  he  had,  but  he  had  never  obtained  one,  and  that  he 
had  arrested  him  because  he  was  about  to  leave  the  pro- 
vince ;  and  the  plaintiff's  counsel  swore  that  the  account 
contained  three  items — 

For  16J  weeks'  service  as  foreman  to  defendant 

(as  a  tailor)  £41    5  0 

Work  and  labor  at  other  times   2  10  0 

Services  by  plaintiff's  wife   10    0  0 

That  the  employment  for  14  weeks  was  distinctly  proved. 
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*  and  evidence  given  as  to  the  rest  of  the  time  ;  that  he  proved 
that  defendant  admitted  he  was  to  pay  £10  a  month,  and 
that  from  £2  to  £2  10s.  Od.  per  week  was  common  wages 
to  a  person  in  the  plaintiff's  situation,  and  that  evidence 
was  given  on  the  other  items  charged. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Under  the  circumstances  before  us,  we  think  this  is  not 
a  case  under  the  statute.  We  have  not  sufficient  ground 
to  call  this  a  case  of  malicious  arrest.  Its  being  referred 
to  arbitration  is  not  now  a  decisive  objection,  when  a 
verdict  has  been  taken,  upon  which  the  sum  awarded 
can  be  recovered,  though  it  was  once  held  otherwise.  The 
submission  here  was  upon  terms  that  the  costs  should 
"  abide  the  event."  The  cases  are  somewhat  at  variance 
upon  the  point,  whether  that  fact  alone  should  not  prevent 
the  court  from  interfering  (3  B.  &  C.  491),  and  the  weight 
of  authority,  it  appears  to  me,  is  against  the  interference — 
6  B.  &  C.  193.  But  my  opinion  is  not  founded  on  that 
point  only.  I  think  on  the  merits  this  is  not  a  case  for  an 
order  under  the  statute.  The  defendant's  affidavit  does 
not  lay  such  a  case  as  we  ought  to  be  satisfied  with  :  he 
declined  or  neglected  making  any  statement  of  his  set  off ; 
and  I  cannot  say  that  the  plaintiff,  in  claiming  what  he  did 
for  his  labor,  had  no  reasonable  or  probable  cause  for  his 
estimate. 

Rule  refused. 


Shuberg  et  ux.  v.  Cornwall. 

Arrest  of  judgment — Husband  and  loife — TFi/e's  interests  not  appearing  in  the 

declaration — Objection  after  Judgment  by  default. 
In  an  action  by  husband  and  wife,  judgment  was  arrested,  after  Judgment 
by  default. 

Motion  in  arrest  of  judgment. — The  plaintiffs  declared  in 
debt  on  award,  under  bond  of  submission  to  hoth^  and  for 
money  paid  by  the  plaintiffs  to  the  defendant,  and  on  an 
account  staled  between  the  'plaintiffs  and  the  defendant,  and 
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the  defendant  moved  after  judgment  by  default,  on  ihe 
ground  that  the  wife's  interest  did  not  appear  in  the  whole 
declaration. 

Per  Cur. — It  is  clear  that  the  third  and  fourth  counts 
are  bad,  and  that  judgment  must  therefore  be  arrested, 
damages  being  assessed  on  the  declaration  generally,  after 
judgment  by  default. 

Rule  absolute. 


Doe  EX  DEM.  England  v.  Crysdale, 

Evidence — 3Iemorial  secondary  evidence  of  a  deed. 
In  case  of  a  lost  deed  a  memorial  is  good  secondary  evidence  of  such  parts 
of  the  deed  as  are  transcribed  in  it,  without  calling  the  subscribing  wit- 
ness. And  since  4  Wm.  IV.  ch.  1,  which  makes  a  deed  of  bargain  and 
sale  valid  without  registry,  it  is  no  objection  to  a  memorial  of  such  a  deed, 
produced  as  secondary  evidence,  that  the  additions  of  the  subscribing 
witnesses  to  the  deed  are  not  inserted  in  the  memorial,  as  required  by 
the  Registry  Act. 

Ejectment  for  the  west  half  of  lot  25,  in  the  5th  conces- 
sion of  Sidney. 

At  the  trial  it  was  proved  that  the  deed  under  which  the 
lessor  claimed  was  lost,  and  he  offered  the  memorial  as 
secondary  evidence,  but  did  not  call  the  subscribing  wit- 
ness. The  memorial  did  not  contain  the  additions  of  the 
witnesses  to  the  deed  (which  was  of  bargain  and  sale)  as 
required  by  the  Registry  Act,  but  the  plaintiff  had  a  verdict, 
subject  to  the  opinion  of  the  court  upon  these  points. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  doubt  for  questioning  the  plaintiffs'  right  to 
recover.  The  deed  was  shewn  to  be  lost,  and  the  memorial 
was  produced  from  the  registry  as  secondary  evidence.  It 
was  objected  that  it  was  incumbent  on  the  plaintiff  to  prove 
the  contents  of  the  deed  by  a  subscribing  witness.  If  for 
the  purpose  of  this  action  it  were  necessary  to  shew  what 
covenants  the  deed  contained,  or  some  matter  not  trans- 
cribed in  the  memorial,  then,  of  course,  the  memorial  would 
not  supply  the  secondary  evidence  required  ;  but  it  shews 
all  that  is  necessary  for  proving  that  the  estate  passed  by 
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the  deed,  of  which  it  is  a  memorial,  and  shews  it  in  a  more 
authentic  manner  than  could  be  done  by  the  evidence  of  a 
witness  given  from  memory.  I  have  constantly  known 
such  testimony  received  in  our  courts  from  the  earliest 
times.  As  to  the  objection  that  the  additions  of  the  wit- 
nesses are  not  given  in  the  memorial,  that  might  be  material 
under  other  circumstances,  but  it  is  not  material  here.  If 
registry  were  still  to  be  held  necessary  as  supplying  the 
place  of  enrolment,  in  order  to  enable  a  bargain  and  sale 
to  operate,  then  it  might  be  requisite  to  shew  that  this  deed 
was  duly  registered  to  bring  it  within  the  act.  But  by 
our  Real  Property  Act  the  law  is  altered  in  that  respect,  and 
a  bargain  and  sale,  though  not  registered,  may  pass  an 
estate,  and  registry  is  no  longer  important  for  any  other 
purpose  then  to  prevent  a  subsequent  purchaser  gaining 
priority.  . 

Rule  discharged. 


Hannay  v.  Bell. 

Statute  of  Limitations — Replication  that  the  plaintiff  was  beyond  the  seas. 
In  a  replication,  to  the  plea  of  the  Statute  of  Limitations,  that  the  plaintiff 
was  in  parts  beyond  the  seas  when  the  action  accrued,  a  place  where  the 
plaintiff  was  must  be  alleged,  or  the  replication  will  be  bad  on  special 
demurrer. 

Demurrer. — To  a  plea  of  the  Statute  of  Limitations  in 
assumpsit,  the  plaintiff  replied  that  he  was  in  parts  beyond 
the  seas  when  the  action  accrued,  and  the  defendant  de- 
murred specially,  because  he  did  not  say  in  what  place 
beyond  the  seas. 

Per  Cur. — We  think  form  requires  that  the  replication 
should  state  in  what  place  abroad  the  plaintiff  was  at  the 
time  the  promise  was  made,  not  in  order  to  state  afterwards 
under  a  scilicet  any  venue  here,  but  to  shew  that  the  place 
was  a  place  beyond  the  seas,  within  the  intention  of  the 
exception  in  the  statute. 

Judgment  for  the  demurrer. 
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Lister  v.  Warren. 

Indehiiatus  assumpsit  maintainable  for  chaitels. 

Indebitatus  assumpsit  will  lie  for  chattels,  if  their  value  be  set  forth  in  the 
declaration. 

General  demurrer. — The  plaintiff  declared  in  indebitatus 
assumpsit  for  1227-|  gallons  of  whiskey,  of  the  value  of 
£200,  and  also  on  an  account  stated  for  whiskey  of  the 
same  quantity  and  value,  and  the  defendant  filed  a  general 
demurrer.  . 

Per  Cur. — The  only  question  on  this  demurrer  is,  whether 
indebitatus  assumpsit  will  lie  for  chattels,  and  it  is  decided 
in  the  cases  reported  in  4  B.  &  Al.  268  and  6  B.  &  C.  385 
that  it  will,  if  the  value  of  the  chattels  be  stated  as  it  is 
here.  It  seems  to  follow  that  a  plaintiff  may  also  declare 
in  indebitatus  assumpsit  as  upon  an  account  stated  for 
chattels.  If  he  can  technically  say  that  the  defendant 
owes  him  1200  gallons  of  whiskey,  he  can  equally  well 
say  that  defendant  accounted  with  him  for  whiskey  due, 
and  upon  such  accounting  was  found  in  arrear. 

Judgment  for  the  plaintiff. 
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Present — The  Chief  Justice. 

Mr.  Justice  Macaulay. 
Mr.  Justice  Jones. 
Mr.  Justice  Hagerman. 
Mr.  Justice  McLean  silting  in  the  Practice  Courts 


Commercial  Bank  v.  Jarvis  et  al. 

Abatement — Action  against  sheriff— Plea,  autre  action. 
In  an  action  against  a  sheriff  and  his  sureties  on  their  covenant,  tinder 
3  Wm.  IV.  ch,  8,  it  is  a  good  plea  in  abatement  that  another  action  for 
the  same  cause  is  pending  against  the  sheriff  alone. 

The  plaintiffs  sued  Jarvis,  the  late  sheriff  of  the  Gore 
District,  and  Land,  one  of  his  securities,  upon  their  covenant 
entered  into  under  3  Will.  IV.  ch.  8,  for  monies  levied 
upon  writs  of  Fieri  Facias  in  several  actions,  and  not  paid 
over.  Jarvis  pleaded  in  abatement  another  action  pending 
for  the  same  causes  upon  the  same  covenant  against  himself 
alone.    General  demurrer  and  joinder. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  covenant  set  out  in  the  record  is  a  joint  covenant 
of  these  defendants,  taken  under  the  statute  3  Will.  IV. 
ch.  8,  which  requires  that  the  covenant  shall  be  joint 
and  several.  The  question  is  whether  the  sheriff  can 
first  be  sued  alone  on  the  covenant,  and  then,  while  that 
action  is  pending,  can  for  the  same  breach  be  sued  in 
another  action,  jointly  with  one  or  more  of  the  sureties  in 
the  covenant.  I  do  not  see  upon  what  ground  we  can 
avoid  holding  that  the  plea  in  abatement  is  good.  The 
case  cited  by  the  plaintiff's  counsel  from  1  B.  &  C.  304 
shews  only,  what  is  quite  evident,  that  the  joining  the 
sheriff  in  an  action  on  this  covenant  is  a  matter  of  necessity ; 
but  that  establishes  nothing  more  than  that  the  ground  of 
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objection  does  not  consist  in  joining  the  sheriff  in  this 
action,  for  it  is  clear  the  plaintiffs  could  not  avoid  that ; 
the  error  is  in  first  having  sued  the  plaintiff  by  himself  for 
the  same  cause,  and  then  commencing  this  action  without 
discontinuing  the  other,  thus  harassing  him  with  two 
actions  for  the  same  cause,  both  pending  at  the  same  time, 
1  Show.  75,  Carth.  96,  Hob.  137.  It  is  no  just  or  neces- 
sary consequence  of  our  statute  3  Will.  IV.  ch.  S,  that  the 
plaintiffs  should  be  at  liberty  to  do  so,  and  therefore  we 
think  the  defendant  is  entitled  to  judgment  on  this  de- 
murrer. 

Judgment  for  defendant. 


PhELP  v.  McDoNELIi  ET  AL. 

Sheriff — Sureties. 

The  sureties  of  a  sheriif  cannot  be  relieved  after  tlie  sheriff's  return  to 
a  writ  of  Fi.  Fa.  of  money  made,  by  shewing  that  the  money  was  in  fact 
not  made,  even  although  issue  be  raised  upon  the  pleadings,  whether 
the  money  was  actually  made,  or  not. 

Action  against  the  sheriff  of  the  Gore  District  and  his 
sureties  on  their  covenant,  under  3  Will.  IV.  ch.  8,  with  a 
breach  assigned  that  the  plaintiff  recovered  judgment 
against  Suter  and  others,  and  issued  his  execution  against 
their  goods  and  chattels,  on  which  the  sheriff  levied  and 
made  the  monies  endorsed  and  returned  Fieri  Feci,  but 
did  not  pay  the  money  over.  The  sheriff  and  the  sureties 
pleaded  separately  nonesi^  factum,  and  special  pleas; — that 
although  the  sheriff  levied,  yet  he  did  not  make  any  of  the 
money,  and  that  the  plaintiff 's  attorney  knowing  this,  re- 
quested and  directed  him  to  retm-n  Fieri  Feci;  that  he  did 
accordingly  make  that  return,  but  that  no  part  of  the  money 
had  come  to  his  hands  ;  and  the  plaintiff  replied  that  he  did 
levy  and  make  the  money.  At  the  trial  it  was  shewn  by 
the  plaintiff  that  the  defendants  in  the  execution  were  per- 
sons of  properly,  and  that  the  writ  having  been  a  long 
time  in  the  sherifi^'s  hands,  the  plaintiff's  attorney  called 
upon  the  deputy  sheriff  for  a  return  ;  that  he  did  not  wish 
to  return  nulla  bona,  as  the  defendants  were  in  good  cir-. 
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cumstances,  and  consented  to  nnake  the  return  of  Fieri  Feci 
on  condilion  that  the  plaintiff's  attorney  v/ould  wait  ten 
days  before  be  acted  on  such  return.  After  that  period 
elapsed  the  plaintiff  brought  his  action,  no  portion  of  the 
money  having  at  that  time  been  received  by  the  sheriff, 
and  when  it  was  afterwards  received,  as  the  sheriff  refused 
to  pay  the  costs  of  this  action,  the  plaintiff  proceeded  with 
it.  The  jury  found  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial,  on  the  ground  that  under  the  cir- 
cumstances the  return,  was  not  conclusive,  either  as  against 
-the  sheriff  or  the  sureties. 

Robinson,  C.  J. — I  am  of  opinion  that  this  return  is 
absolutely  conclusive  upon  the  sheriff.  The  case  cited 
from  6  M.  &  S.  42  is  very  distinguishable  from  the 
present.  There  the  sheriff  bond  fide  made  a  return,  which 
at  the  time  he  believed  to  be  true,  and  had  no  means  of 
knowing  to  be  false.  Afterwards  a  commission  of  bankruptcy 
issued  upon  an  act  of  insolvency  prior  to  the  period  referred 
to  in  the  sheriff's  return,  and  this,  under  the  statutes  of 
bankruptcy,  had  the  effect  of  making  that  return  false,  which 
for  all  that  the  sheriff  knew  or  could  know  %vhen  be  made 
itj  was  true.  In  such  cases  the  sheriff  has  clearly  been 
held  not  to  be  bound  by  his  return.  But  under  the  facts 
before  us  it  is  quite  clear  that  the  sheriff  is  bound.  Having 
levied  and  delayed  to  sell,  and  being  threatened  with  pro- 
ceedings on  the  part  of  the  plaintiff,  he  makes  a  return  of 
Fieri  Feci  upon  an  understanding,  as  the  jury  have  found, 
that  no  steps  should  be  taken  against  him  on  his  return  for 
a  fortnight,  when  his  return  was,  of  course,  to  stand  con- 
clusive against  him.  There  is  nothing  unreasonable  in  this. 
We  know  not  what  may  have  passed  between  the  sherifi' 
and  the  debtors  against  whom  it  was  his  duty  to  proceed— 
it  may  have  been  quite  just  that  he  should  assume  the  pay- 
ment as  he  did ;  at  all  events  he  has  by  his  return  deliber- 
ately acknowledged  that  he  has  made  the  money,  the  jury 
have  negatived  any  pretence  of  fraud  or  mistake,  and,  of 
course,  he  is  bound  by  it,  and  cannot  now  be  allowed  to 
deny  that  the  money  has  come  into  his  hands.    I  am  of 
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opinion  that  the  sureties  also  are  conclusively  bound  by 
this  return,  and  that  there  is  nothing  upon  the  pleading  to 
prevent  a  recovery  against  them  on  this  evidence.  The 
issue,  it  is  true,  is  upon  the  fact  whether  the  money  came  to 
the  sheriff's  hands  before  this  action  was  brought;  and 
looking  at  the  question  at  large,  we  may  say  correctly  that 
it  did  not  come  to  his  han43,  but  for  the  purpose  of  this 
action  ;  and  upon  the  evidence  given  in  it,  we  must  hold 
that  it  did.  When  the  sheriff  has  placed  himself  de- 
liberately and  designedly  in  that  situation  that  he  may 
justly  be  and  must  be  held  to  be  estopped  from  denying 
that  he  has  received  the  money  by  reason  of  his  admission 
upon  record,  we  must  look  upon  him  as  having  received  it, 
just  as  much  as  if  the  money  had  been  counted  into  his 
hands,  and  we  must  so  regard  it  with  respect  to  his  sureties, 
as  much  as  upon  the  issue  he  has  himself  raised.  His  less 
solemn  admissions  that  he  had  received  the  money  would 
be  evidence  to  charge  his  sureties  (8  B.  &  C.  556,  10 
B.  &  C.  317),  and  would  sustain  a  recovery  against  them, 
without  more  appearing  (3  B.  &  B.  132  ;  1  Esp.  394)  ; 
of  course,  however,  such  admissions  might  be  disproved, 
not  being  conclusive.  But  the  return  is  in  law,  and  ought 
here,  under  the  facts,  in  justice,  to  be  conclusive  upon  the 
sheriff,  and  it  does  not  come  within  the  reason  of  the  decision 
in  Evans  et  al.  v.  Beattie  (5  Esp.  26)  and  other  authorities, 
where  it  has  been  holden  that  the  admission  by  a  purchaser 
of  the  delivery  of  goods,  is  not  sufficient  to  charge  a  person 
who  has  undertaken  to  pay  for  such  goods  as  might  be 
furnished  to  him.  The  reason  of  those  cases  is  obvious  ; 
there  is  better  evidence  behind  ;  the  guarantor  only  under- 
takes to  pay  for  what  the  other  party  receives,  not  for  what 
he  may  admit  himself  to  have  received.  But  here  these 
sureties  are  responsible  for  the  proper  conduct  of  the  sheriff 
in  his  office,  and  for  his  duly  paying  over  all  such  monies 
as  he  shall  receive  ;  and  when  he  is  absolutely  fixed  by  his 
own  return  with  the  receipt  of  a  sum  of  money  as  levied 
on  a  Fieri  Facias^  it  would  be  strange  indeed  to  allow  his 
sureties  to  question,  what  he  could  not  question,  upon  an 
allegation  that  he  had  without  fraud  or  mistake  designedly 
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returned  what  was  contrary  to  the  fact.  The  language  of 
the  court  in  several  of  the  cases  cited,  and  particularly  in 
that  in  8  B,  &  C.  556,  is  strong  against  its  being  competent 
to  them  so  to  separate  themselves  from  the  act  of  the 
sheriff,  for  whose  faithful  conduct  they  have  become  bound. 
In  Perchard  et  al.  v.  Tindal  (1  Esp.  394),  the  defendant 
was  surety  for  Hyndes,  a  sheriff's  officer,  to  whom  a  Ca. 
Sa.  had  been  delivered  to  be  executed.  Hyndes  arrested 
the  defendant  on  the  Ca.  Sa.^  and  afterwards  gave  a  dis- 
charge on  the  writ  in  these  words  :  "  Discharge  the  defend- 
ant in  this  action  ;  I  have  received  the  within  levy  money." 
The  condition  of  the  bond  was,  that  Hyndes  should  pay 
over  all  levy  money  made  by  him  ;  and  the  breach  assigned 
in  the  replication  w^as,  that  he  had  received  the  levy 
money  made  by  him  on  this  Ca.  Sa.,  and  had  not  paid 
it  over.  The  defendant  Tindal  having  pleaded  perform- 
ance, to  prove  the  facts  stated  in  the  replication  the  plain- 
tiff produced  the  endorsement  on  the  w^arrant  by  Hyndes 
as  above  stated,  and  it  was  objected  that  this  was  not 
evidence  against  the  surety,  and  that  Hyndes  should 
himself  be  called  ;  but  this  was  overruled  by  Lord 
Kenyan^  who  said  "  that  Hyndes  himself  was  defendant  in 
the  action."  This  may  with  equal  truth  be  said  here  ; 
indeed  the  sherifi  is  in  form  as  well  as  substance  a  de- 
fendant on  the  record  before  us.  Independently  of  the 
statute  upon  which  this  covenant  A^as  given,  I  think  the 
sureties  would  upon  such  facts  be  liable  ;  that  their  respon- 
sibility cannot  be  less  than  his,  and  that  it  would  be  im- 
possible to  hold  that  the  sheriff  must  be  regarded  as  having 
received  the  money,  and  at  the  same  time  hold  that  it  is  a 
case  in  which  the  sureties,  undertaking  that  he  shall  pay 
over  all  moneys  received,  will  not  be  liable  to  the  suitor 
for  whom  he  received  it.  But,  upon  the  statute,  I  can  find 
no  ground  for  question.  The  legislature  has  required  that 
the  sheriff  and  sureties  shall  always  be  joined  in  the  action 
on  the  covenant,  as  they  have  been  here,  and  how  can  the 
same  jury  upon  the  same  record  find  that  the  sheriff  did 
receive  the  money,  upon  the  issue  raised  by  him,  and  that 
he  did  not  receive  it  upon  the  issue  raised  by  the  sureties.^ 
There  would  be  an  absurd  repugnancy  in  that.  The 
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Statute  throughout  shews  the  intent  to  be  that  for  every 
breach  of  covenant  by  the  sheriff  he  and  his  sureties  shall  ' 
equally  answer — providing,  however,  that  the  execution 
on  the  judgment  shall  be  first  levied  on  the  sheriff,  so  far 
as  it  can  be,  before  recourse  is  had  upon  the  properly  of  the 
sureties.  The  21st  clause  of  the  act,  which  provides  "that 
the  sureties  shall  be  held  liable  to  indemnify  against  any 
omission  or  default  of  the  sheriff  in  not  paying  over  monies 
received  by  him,"  would  be  strangely  carried  into  effect  by 
a  judgment  of  the  court  on  this  record  against  the  sheriff  . 
for  monies  received  by  him  on  a  Fieri  Facias^  and  in  favor 
of  the  sureties,  because  he  did  not  receive  them.  I  can 
conceive  no  case  in  which  such  a  result  can  be  arrived  at. 
When  the  sheriff  is  fixed,  his  sureties  are  fixed  also.  The 
very  object  of  the  covenant  is  that  they  shall  back  hia 
responsibility,  and  answer  to  suitors  for  his  want  of  means 
to  pay  what  he  has  become  chargeable  for. 

Macaulay,  J. — I  think  the  return  bind.ing  on  the  sheriff, 
but  not  on  the  sureties,  if  untrue.  Tt  is  primd  facie  evi- 
dence against  them,  but  not  incontrovertibly  conclusive. 
The  issue  is  whether  the  money  was  levied  and  made,  and 
a  levy  only  being  shewn,  the  breach  is  not  established 
(1  N.  &  M.  202),  as  it  is  expressly  decided  that  an  action 
for  money  had  and  received  is  not  supported  by  proof  of  a 
levy  only  (3  M.  &  R.  42).  The  sureties  are  not  parties  to 
the  return,  and  an  admission  by  the  sheriff,  either  verbally, 
in  writing,  under  seal,  or  of  record,  hovv^ever  conclusive 
against  him,  would  not  bind  them  against  the  truth. 
Besides,  the  return  is  not  in  pleading  relied  upon  as  an 
estoppel ;  and  I  certainly  think  that  as  the  issue  is  joined, 
it  is  competent  for  the  sureties  to  prove  that  no  money  was 
received  by  their  principal.  If  this  could  not  be  done  they 
might  be  exposed  to  great  prejudice  by  fraudulent  or  collu- 
sive conduct.  There  is  much  force  in  the  argument  that 
the  covenant  being  declared  on  as  a  joint  covenant,  the 
admission  of  one  must  be  evidence  against  the  others,  or 
that  this  inconsistency  might  arise — that  on  the  same  plead- 
ings and  issues  a  verdict  might  be  rendered  for  one,  and 
against  the  other  defendants.    But  if  the  admission  is  evi- 
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dence,  because  the  covenant  is  joint,  then  an  admission 
under  seal  by  a  sorely  that  the  principal  had  received 
monies  would  (estopping  each  surely)  conclude  all,  unless 
fraud  could  be  proved,  which  would  of  course  avail  in 
that  case,  as  would  proof  of  collusion  exonerate  the 
sureties  here.  But  this  is  a  joint  obligation  without  a  joint 
interest,  and  the  principal  being  alive  and  joined,  cannot 
be  a  reason  for  admitting  a  species  of  evidence  which,  if 
he  were  dead  or  not  joined,  would  be  rejected  and  belter 
proof  required;  and  the  sanne  issues  cannot  be  found  in 
different  ways  as  to  different  defendants,  for  the  liability 
being  joint,  the  plaintiff  must  establish  his  case  against  all, 
or  succeed  against  none.  If  a  special  verdict  were  found, 
or  some  let  judgment  go  by  default,  admitting  their  liability 
on  the  record,  and  others  obtained  verdicts,  judgment  would 
be  given  for  or  against  the  plaintiff,  according  to  his  right 
appearing  on  the  whole  record.  It  appears  to  me  to  be  a 
case  of  principal  and  surety,  and  subject  in  evidence  to 
the  rules  applicable  to  sureties.  Lord  Ellenhorough  has 
said  that  the  claim  as  against  a  surety  is  striciissimi  jiiris^ 
and  that  an  engagement  to  pay  for  such  goods  as  should 
be  delivered  to  another  is  not  a  contract  to  pay  for  such 
as  that  other  should  acknowledge  to  have  received.  So 
here  the  undertaking  of  the  sureties  is,  that  the  sheriff 
should  pay  over  all  such  moneys  as  he  should  receive,  not 
all  such  as  he  should  have  acknowledged  to  have  received  ; 
and  the  issue  joined  is,  whether  he  levied  and  made  or 
received  the  money  or  not.  It  is  clear  he  did  not  receive 
it;  and  unless  both  he  and  his  sureties  are  estopped  by  his 
return  from  shewing  the  truth,  the  issue  must  be  found 
for  the  defendants.  J  think  the  sheriff  alone  is  concluded 
from  controverting  the  truth  of  his  return,  but  I  do  not  see 
that  his  sureties  are  also  estopped,  there  being  no  privity 
of  interest,  though  there  is  privity  of  contract  in  the  bond 
itself.  The  issue  is  not,  however,  on  the  bond,  but  on  the 
condition  ;  and  I  conceive  that  their  liability  must  be  estab- 
lished by  the  same  evidence  that  would  be  required  if  their 
principal  were  dead  or  not  joined,  or  their  covenant  had 
been  in  a  separate  instrument ;  in  each  of  which  cases  the 
return  would  only  be  prima  facie  evidence  against  them. 
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and  might  be  rebutted  by  other  proof.  A  sealed  admission 
should  equally  estop  or  conclude  his  sureties,  if  proved  to 
be  untrue  in  fact,  I  however  am  disposed  to  consider  that 
the  plaintiff  is  entitled  to  judgment,  because  on  the  whole 
record  a  sufficient  breach  appears.  It  is  alleged  in  the 
declaration  that  the  sheriff  levied,  made  the  money,  re- 
turned Fieri  Feci,  and  yet  failed  to  pay  the  money  over. 
Now  whether  he  made  the  money  or  not,  if  he  levied, 
returned  Fieri  Feci^  and  failed  to  pay  the  money  over,  it 
was  wilfully  misconducting  himself  in  his  office,  to  the 
prejudice  of  the  plaintiff,  a  party  to  a  judicial  proceeding; 
for  his  return  discharged  the  debtor,  and  precluded  the 
plaintiff  from  further  recovery  against  him  or  his  effects, 
and  as  no  collusion  or  fraud  is  imputed  to  the  plaintiff,  the 
sheriff  appears  to  have  misconducted  himself  to  his  preju- 
dice. The  cases  principally  applicable  for  the  plaintiff  are 
cited  as  follows  :— 1  T.  R.  125,  266  ;  4  East,  508  ;  5  East, 
261  ;  5  B.  &  Al.  507 ;  5  B.  &  C.  284 ;  6  B.  &  C.  216  ;  10 
East,  363;  13  East,  408;  Hob.  56,  117;  8  Coke,  120; 
3  M.  &  R.  42  ;  1  N.  &  M.  202. 

Hagerman,  J.,  concurred  with  the  Chief  Justice. 

Rule  discharged. 

Bishop  v.  Lindsay. 

Irregularity. 

Where  the  defendant  had  appeared  by  attorney,  and  the  plaintiff  after  de- 
claration signed  interlocutory  judgment,  and  served  notice  of  assessment 
of  damages  on  the  cjefendant  himself,  and  assessed  damages  upon  that 
notice — the  court  held  that  assessment  irregular,  and  that  it  was  not  ne-  / 
cessary  that  any  notice  should  be  given  to  the  plaintiff  of  the  defendant's 
intention  of  moving  to  set  aside  the  proceedings  for  such  irregularity. 

This  was  an  action  to  set  aside  the  assessment  of  dam- 
ages in  this  cause  for  irregularity,  the  defendant  having 
appeared  by  attorney,  and  the  notice  of  assessment  having 
been  served  on  himself  personally;  and  the  plaintiff  now 
resisted  the  rule,  because  no  notice  of  the  irregularity  had 
been  given  to  his  attorney  before  the  commission  day  of  the 
assizes. 

Per  Cur. — We  think  that  no  notice  was  requisite  in  this 
case,  and  we  must  make  the 

Rule  absolute. 
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Little  et  al.  v.  Keating. 

Indian  lands — Form  of  conviction  hy  commissioners. 
Commissioners  appointed  under  2  Vic.  ch.  15,  to  receive  informations  and 
inquire  into  complaints  that  may  be  made  to  them  against  any  person  for 
illegally  possessing  himself  of  the  lands  mentioned  in  the  statute,  must 
shew  upon  the  face  of  a  conviction  by  them  under  that  act  that  the  lands 
of  which  illegal  possession  had  been  taken  had  been  actually  occupied 
and  claimed  by  some  tribe  or  tribes  of  Indians,  and  for  the  cession  of  which 
no  agreement  had  been  made  with  the  Government.  A  conviction  alleging 
that  the  party  convicted  had  unlawfully  possessed  himself  of  Crown  Lands 
is  bad,  as  they  have  no  general  jurisdiction  over  such  lands. 

This  was  an  action  of  trespass  quare  clausum  /regit, 
the  declaration  alleging  an  expulsion  of  the  plaintiffs,  and 
the  spoiling  of  their  goods,  to  which  the  defendant  pleaded 
not  guilty.  On  the  trial  it  appeared  that  the  plaintiff's 
were  residing  on  Walpole  Island,  in  the  township  of  Sombra, 
in  the  Western  District,  in  the  house  in  question,  and  were 
occupying  some  lands  held  by  them  with  it ;  that  on  the 
11th  of  May,  1840,  the  sheriff"  of  the  Western  District,  with 
the  defendant  and  others,  entered  and  expelled  them,  under 
a  writ  dated  17th  April,  1840,  under  the  hands  and  seals 
of  William  Jones  and  the  defendant,  as  commissioners, 
appointed  by  commission,  under  the  great  seal,  to  carry 
into  effect  the  provisions  of  the  statute  2  Vic.  ch.  15, 
passed  "for  the  protection  of  the  lands  of  the  Crown  in 
this  province  from  trespass  and  injury.''  The  writ  recited  a 
conviction  of  one  Shepherd  Collock,  upon  the  complaint 
of  the  Indian  Chiefs,  before  these  two  commissioners,  for 
unlawfully  "  possessing  himself  of  a  portion  of  the  Crown 
lands  in  the  Western  District,  being  part  of  Walpole  Island, 
in  the  township  of  Sombra,"  and  that  he  still  continued 
unlawfully  to  occupy  the  same :  that  they  had  adjudged 
that  he  should  remove  within  thirty  days  after  notice  to  be 
served  upon  him  :  that,  on  the  6th  of  March,  he  had  been 
served  with  such  notice  :  that  the  period  had  expired,  and 
he  had  not  removed,  and  they  commanded  the  sheriff"  to  eject 
and  remove  Shepherd  Collock  from  the  said  lands  and 
tenements.  The  date  of  the  conviction  was  not  recited  in  the 
writ,  but  on  its  production  it  bore  date  the  29ih  of  Febru- 
ary, 1840,  and  stated  that  Collock,  being  duly  summoned, 
was  upon  the  complaint  of  the  Indian  Chiefs,  pursuant  to 
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an  act,  &c.  &c.,  convicted  before  them.  Commissioners  duly 
appointed,  &c.,  "for  that  he  had  before  then  lately  un- 
lawfully possessed  himself  of  a  portion  of  the  Crown 
lands  in  said  Western  District,  being  part  of  Walpole 
Island,  in  the  township  of  Sombra,  and  still  continued 
unlawfully  to  occupy  the  same;"  and  they  adjudged,  ordered 
and  directed  that  Shepherd  Collock  should  remove  from  the 
occupation  and  possession  of  the  said  lands,  &c.,  within 
thirty  days  after  notice  should  be  served  upon  him.  A 
notice  of  action  was  proved,  signed,  "John  Prince,  Sand- 
wich, W.  D.,"  directed  to  the  defendant.    The  plaintiffs 
proved  that  they  were  in  possession  of  the  premises,  under 
a  lease  for  a  year,  dated  the  21st  of  February,  1840,  from 
Collock  to  them.    For  the  defendant  it  was  contended  that 
this  lease  was  fraudulent ;  that  the  plaintiffs  were  the  sons- 
in-law  of  Collock,  residing  with  him,  and  not  his  tenants, 
and  that  Collock  w^as  in  the  house,  and  was  removed  with 
the  others,  w^hen  possession  was  given  to  the  defendant  in 
person.    Mr.  Jones,  for  the  defendant,  stated  that  Walpole 
Island  had  always  been  appropriated  for  the  Indians  ;  that 
he  had  known  it  since  1816  ;  that  he  was  a  Government 
agent,  and  in  that  capacity  leased  Indian  lands  with  the 
sanction  of  Government ;  that  he  looked  upon  Collock  as  a 
mere  squatter,  and  he  also  stated  he  had  heard  of  a  sur- 
render, and  seen  a  deed  of  Walpole  Island.    Upon  this 
evidence  it  was  contended  that  the  defendant  was  not  a 
trespasser,  but  was  justified  under  the  conviction  ;  but  the 
plaintiffs  urged  that  the  statute  was  not  applicable  to 
their  case  ;  that  they  were  tenants  paying  rent ;  that  their 
possession  was  acknowledged  and  sanctioned  by  Govern- 
ment ;  that  they  could  not  be  summarily  ejected ;  and  that 
at  any  rate,  as  it  had  not  been  shewn  that  a  .notice  had 
been  served  either  on  Collock  or  them,  according  to  the 
second  section  of  the  act,  the  proceedings  were  illegal, 
and  that  the  recital  by  the  Commissioners  in  their  warrant 
to  the  sheriff  of  the  notice  having  been  given  could  not  be 
received  as  evidence  of  that  fact,  as  the  defendant  con- 
tended ;  and  the  judge  being  of  opinion  with  the  plaintiffs 
on  this  latter  point,  the  jury  found  a  verdict  for  the  plaintiffs 


LITTLE  ET  AL.  V.  KEATING. 


267 


for  £17  10s.  Od.,  the  question  of  the  possession  being  in 
them  or  Collock,  on  11th  of  May,  1840,  having  been  left  to 
them. 

A  rule  nisi  for  a  new  trial  having  been  granted,  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evi- 
dence, for  misdirection  and  excessive  damages;  and  counsel 
having  been  heard  in  Trinity  term,  the  court  now  gave 
judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  arises  upon  the  plaintiffs'  case.  They  proved 
clearly  an  act  of  trespass,  entitling  them  to  considerable 
damages  if  not  justified,  and  there  is  no  room  therefore 
for  interposition  on  the  ground  of  excessive  damages,  if 
no  legal  justification  appeared.  It  remains  then  to  in- 
quire whether  a  good  justification  was  made  out.  The 
defendant,  it  is  clear,  intended  to  act  within  the  authority 
given  by  the  provincial  statute  2  Vic.  ch.  15,  being  one 
of  the  commissioners  appointed  under  that  statute,  the 
tenth  section  of  which  gives  to  such  Commissioners  the 
same  privileges  as  justices  of  the  peace  have,  of  pleading 
the  general-issue  and  giving  the  special  matter  in  evidence. 
All  therefore  turns  upon  the  sufiiciencyof  the  defence,  which 
he  did  in  fact  make  out  by  evidence.  Several  objections 
were  taken  to  it,  but  there  is  one  ground  on  which  it  appears 
to  us  the  defence  must  necessarily  fail.  It  was  not  brought 
out  distinctly  at  the  trial,  if  at  all,  but  it  is  of  that  nature 
that  wx  cannot  with  any  propriety  overlook  it,  because  it 
lies  at  the  foundation  of  the  whole  proceeding.  The  de- 
fendant shews  a  writ  made  by  himself  and  W.  Jones  as 
Commissioners,  directed  to  the  sheriff"  of  the  Western 
District,  and  commanding  him  to  eject  and  remove  Shep- 
herd CoUock  from  the  occupation  of  certain  lands  and 
tenements.  He  accompanied  the  sheriff"  when  he  pro- 
ceeded to  execute  this  writ,  was  present  when  the  plain- 
tiff"s  were  dispossessed,  and  therefore  entered  himself  into 
possession  as  receiving  it  from  the  sheriff"  under  the 
writ.  I  cannot  but  remark,  in  passing,  that  it  would  have 
been  far  belter  if  the  commissioners  to  enforce  this  statute 
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had  been  persons  wholly  unconnected  with  the  objects 
of  the  proceeding;  for  though  all,  I  dare  say,  was  well 
intended,  there  is  an  apparent  impropriety  in  the  defend- 
ant acting  in  a  double  capacity,  first  judicially  in  giving 
the  power  to  remove  the  occupant  of  the  land,  and  then  as 
a  kind  of  trustee  for  other  parties,  taking  possession  under 
a  writ  which  he  had  himself  signed.    It  subjects  the  pro- 
ceedings of  parties  so  acting  to  injurious  surmises,  and  is 
likely  to  enhance  the  damages  against  them,  if  they  make 
a  false  step;  and  besides,  it  occasions  confusion  in  applying 
to  them  the  protection  given  by  the  statute.    For  instance, 
if  in  this  case  the  writ  should  be  found  good  upon  the  face 
of  it,  it  cannot  be  a  protection  to  this  defendant,  who  re- 
ceived possession  under  it  and  acted  in  some  measure  in 
aid  of  the  sheriff,  unless  it  appears  to  be  supported  by  a 
valid  proceeding  which  authorized  its  issuing,  because  it 
was  this  defendant  and  another  who  made  the  writ,  and  he 
cannot  be  protected  by  a  writ  which  he  himself  gave. 
Now  it  need  hardly  be  said  that  this  defendant  and  Mr. 
Jones  can  have  no  general  authority  to  issue  their  writ  to 
the  sheriff,  commanding  him  in  a  summary  manner  to  dis- 
possess any  one  of  the  land  he  may  be  living  on.  Tiiey  assert 
thai  they  have  authority  given  to  them  under  the  statute 
2  Vic.  ch.  15,  to  act  as  Commissioners  for  the  purposes  of 
that  act,  in  which  there  is  an  inconsistency  between  the 
title  and  preamble,  and  the  enacting  clause.    The  former 
indicate  that  the  legislature  meant  to  afford  a  summary 
remedy  for  dispossessing  intruders  upon  any  of  the  un- 
granted  lands  of  the  Crown,  but  the  enacting  clauses  do  not 
extend  so  far;  they  only  gave  power  to  appoint  Commis- 
sioners "  to  receive  informations,  and  to  inquire  into  any 
complaint  that  may  be  made  to  them  or  any  of  them  against 
any  person  for  illegally  possessing  himself  of  any  of  the 
aforesaid  lands,  for  the  cession  of  which  to  Her  Majesty 
no  agreement  hath  been  made  loilh  the  tribes  occupying  the 
same,  and  who  may  claim  title  thereto^    It  may  become  a 
question  hereafter  whether  these  words  extend  only  to 
lands  in  which  the  title  of  the  aboriginal  inhabitants  has 
never  been  extinguished,  or  whether  they  embrace  also 
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lands  which  the  Crown  has  acquired  by  purchase  from  the 
tribes  first  inhabiting  them,  and  which  have  been  after- 
wards reserved  by  the  Government  for  the  occupation  of 
other  Indians,  or,  as  the  case  is  in  some  instances,  of  the 
same  tribes  from  whom  the  land  had  been  acquired.  It  is 
clear,  at  least,  that  ihe  provisions  extend  only  to  such  lands 
as  some  tribe  or  tribes  actually  occupy  or  claim  title  to. 
Now  it  does  not  appear  on  the  face  of  the  conviction  that  the 
land  of  which  Shepherd  Collock  was  to  be  dispossessed  was 
land  of  this  description  ;  it  states  upon  "  the  complaint  of  the 
Indian  Chiefs,''^  (naming  no  one,  and  not  saying  whether 
upon  oath  or  not)  pursuant  to  the  act,  he  was  convicted, 
"for  that  he  had  before  then  lately  unlawfully  entered  upon, 
and  possessed  himself  of  a  portion  of  the  Croivn  lands  in 
said  Western  District,  being  part  of  Walpole  Island,  in  the 
township  of  Sombra,  and  still  continued  unlawfully  to  oc- 
cupy the  same,^^  and  they  direct  that  he  shall  be  removed 
within  thirty  days  after  notice  served  on  him.  But  it  is 
very  clear  that  the  Commissioners  have  not  a  general  power 
to  remove  trespassers  upon  the  Crown  lands,  either  in  the 
township  of  Sombra  or  anywhere  else.  Theirs  is  a  limited 
jurisdiction,  confined  to  a  particular  object,  and  to  be  ex- 
ercised only  under  certain  circumstances,  and  they  must 
shew  that  the  case  in  which  they  have  acted  was  within 
their  jurisdiction.  If  this  conviction  would  authorize 
any  one  to  dispossess  the  occupant  of  Crown  lands  in 
the  township  of  Sombra,  it  would  equally  have  authorised 
the  dispossessing  of  an  occupant  of  a  town  lot  in  Sand- 
wich belonging  to  the  Crown,  if  it  had  specified  such  land, 
for  there  is  nothing  in  the  conviction,  any  more  than  in  the 
writ,  to  shew  it  to  be  Indian  land.  We  cannot  conjecture 
that  it  is,  because  the  complaint  was  made  by  Indian  Chiefs, 
nor  can  we  tell  judicially  whether  Walpole  Island  be  land 
occupied  and  claimed  by  Indians  or  not;  so  far  as  we 
might  conjecture,  we  should  conclude  otherwise,  for  it  is 
said  to  be  in  the  township  of  Sombra,  and  generally  speak- 
ing Indian  lands  are  not  surveyed  and  divided  into  town- 
ships, though  in  some  cases  they  have  been.  But  it  is 
quite  clear  that  in  a  case  like  this  whatever  is  necessary  to 
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give  jurisdiction,  must  be  certainly  shewn,  and  not  left  to 
be  taken  by  intendnaent.  The  proceeding  is  a  rigorous 
one,  and  properly  intended  to  be  so  in  cases  to  which  the 
statute  applies,  but  we  must  see  that  the  case  in  which  it 
has  been  adopted  is  one  of  those  cases, — 2  Wils-  382; 
Stra.  261  ;  1  Burr.  603,  613;  1  T.  R.  241  ;  4  Burr.  2283; 
1  East,  64,  679;  10  Co.  76;  Cro.  Car.  395;  2  Lev.  131  ; 
Hardw.  478,  480.  This  is  not  shewn  here  in  any  way, 
and  for  v/ant  of  that  the  conviction  can  afford  no  de- 
fence. The  case  in  13  East  139  is  clear  on  this  point. 
The  court  says  there,  "  we  can  intend  nothing  in  favor  of 
convictions,  and  we  will  intend  nothing  against  them." 
As  the  defence  must  fail  on  this  point,  it  is  not  necessary 
to  go  into  the  other  objections  which  have  been  tal^en  to 
the  commissioners'  proceedings.  1  will  therefore  only  say, 
without  meaning  to  be  bound  by  any  opinion  that  I  may 
now  express,  that  it  is  my  present  impression  that  it  was  ne- 
cessary for  this  defendant  to  shew  that  the  notice  to  remove 
had  been  given,  which  is  required  by  the  second  clause  of 
the  act.  It  seems  to  me  that  the  recital  of  such  fact  in 
the  warrant  was  not  sufficient;  the  defendant's  right  to  give 
such  a  writ  must  appear  otherwise  than  out  of  his  own 
mouth,  to  use  the  words  of  the  court  in  Rex  v.  Johnson 
(Stra.  261).  Upon  this  ground  chiefly  the  case  went 
against  the  defendant  at  the  trial,  and  I  think  that  upon 
this  .point  also  the  justification  failed.  The  plaintiffs 
at  the  trial  seemed  disposed  to  rely  mainly  upon  the  fact, 
that,  even  on  the  merits,  Collock,  against  wdiom  the  writ 
issued,  w^as  not  an  intruder,  for  that  he  had  entered  and  had 
been  in  possession  by  permission  of  a  public  agent  of  the 
Government^paying  rent.  How  far  they  made  this  appear 
we  need  not  examine,  for  if  the  plaintiffs'  right  of  action 
had  rested  on  that  ground  only,  I  apprehend  they  must  have 
failed,  because  the  eleventh  clause  of  the  statute  gives  an 
appeal  to  the  Court  of  Chancery,  and-  makes  the  decree 
of  the  Vice-chancellor  final.  In  2  B.  &  P.  392,  the  court 
say,  "  It  has  been  determined  by  all  the  judges  of  England, 
that  when  a  statute  provides  that  the  judgment  of  commis- 
sioners appointed  thereby  shall  be  final,  their  decision  is 
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conclusive,  and  cannot  be  questioned  in  any  collateral 
way  and  such  is  the  case  clearly  when  ' an  appeal  lies 
from  the  conviction  of  justices  to  the  quarter  sessions,  an 
inferior  jurisdiction  to  the  Court  of  Chancery.  If  the 
parlies  here  were  dissatisfied  with  the  decision  of  the  Com- 
missioners on  ihe  facts,  their  course  was  to  appeal  as  the 
act  directs,  and  if  they  have  done  so,  they  are  concluded 
by  the  order  on  that  appeal. 

Rule  discharged. 


GwYNNE  V.  Brock. 

Pleading — 3Iateriality — Covenant  for  quiet  enjoyment — Issue  of  title  being  in 

third  party. 

"Where  in  an  action  on  a  deed  in  fee,  for  breach  of  covenant  for  quiet  enjoy- 
ment without  the  hindrance,  &c.,  of  the  defendant  (the  grantor)  or  any 
one  claiming  under  her,  the  plaintiff  declared  that  A.  and  others,  who  had 
title  from  her  at  the  time  of  the  execution  of  the  covenant  to  the  plaintiff 
.  to  the  lands  and  woods  conveyed,  expelled  th§  plaintiff  under  such  title, 
and  the  defendant  pleaded  that  A.  and  the  others  had  not  the  title  to  the 
lands  and  woods  under  her  at  the  time  of  the  conveyance  to  the  plaintiff. 

Held,  on  special  demurrer  to  the  plea,  that  the  allegation  of  the  title  in  A. 
and  the  others  at  the  time  of  the  conveyance  was  immaterial  and  not 
traversable,  and  that  the  plea  was  bad  in  denying  the  title  of  A.  and  the 
others  to  the  lands  and  woods  conjunctively,  and  not  disjunctively. 

The  plaintiff  declared  in  covenant,  that  on  the  22nd 
of  July,  1833,  by  indenture  made  between  the  defendant 
and  the  plaintiff,  of  which  he  made  profert.,  the  defend- 
ant bargained  and  sold  to  the  plaintiff,  his  heirs  and 
assigns,  certain  lands  (describing  them),  together  with  the 
woods,  &c.,  and  the  defendant  thereby  covenanted  "  that 
the  plaintiff,  his  heirs  and  assigns,  should  and  might  from 
time  to  time  and  at  all  times  thereafter  forever,  peaceably 
and  quietly  enter  into,  have,  hold,  occupy,  possess  and  enjoy 
all  and  singular  the  said  purchased  hereditaments  and  pre- 
mises, &c.,  with  the  appurtenances,  without  the  let,  trouble, 
hindrance,  molestation,  interruption  or  denial  of  the  defen- 
dant, her  heirs  or  assigns,  or  any  other  person  or  persons 
whomsoever  lawfully  claiming,  or  to  claim,  by,  from,  or 
under  her,  them,  or  any  or  either,  of  them;  and  the  rents, 
issues,  and  profits  thereof,  should  and  might  from  time  to 
time,  and  at  all  times  thereafter,  have,  take,  and  receive,  to 


272 


queen's  bench,  HILARY  TERM,  5  VIC. 


and  for  his  and  their  own  use  and  benefit,  free  and  clear 
from  all  incumbrances;"  and  assigned  for  breach  that  the 
plaintiff  had  not  been  permitted  and  suffered,  nor  had  he 
been  able  from  time  to  time,  and  at  all  times  from  the  mak- 
ing of  the  said  indenture,  peaceably  and  quietly  to  enter 
into,  have,  hold,  occupy,  possess  and  enjoy  the  said  heredita- 
ments and  premises  in  the  said  indenture  mentioned,  with- 
out the  let,  trouble,  hindrance,  molestation,  interruption  or 
denial  of  the  said  defendant,  her  heirs  and  assigns,  and 
every  other  person  or  persons  claiming  by,  from,  and  under 
her,  them,  or  any  or  either  of  them,  neither  hath  he  been  able 
from  time  to  time,  and  at  all  times  thereafter,  to  have,  take 
and  receive  the  rents,  issues  and  profits,  to  and  for  his  own 
use  and  benefit ;  hut  on  the  contrary  thereof^  after  the  making 
of  the  said  indenture,  one  Joseph  Turton,  Charles  Thompson, 
and  Thomas  Elliott,  who  at  the  making  of  the  said  indenture, 
and  continually  from  thence,  until  and  at  the  time  of  the 
eviction,  ejection  and  expulsion  hereinafter  mentioned,  had 
lawful  right  and  title  to  the  said  premises,  with  the  appur 
tenances,  and  to  the  woods  thereon  growing  and  being,  by, 
through  and  under  the  said  defendant  or  her  assigns — to  wit, 
on,  &c. — did  enter  into  the  same,  and  in  and  upon  the  pos- 
session of  the  said  tenements  and  premises,  and  ejected, 
expelled,  put  out  and  removed  the  said  plaintiff,  against  the 
will  of  the  said  plaintiff,  from  the  possession  and  occupation, 
&c.,  and  kept  and  held  out  the  plaintiff  for  a  long  space  of 
time,  to  wit  for  twelve  months — to  wit  at,  &c. — and  lawfully 
claiming  title  to  the  said  woods  as  aforesaid,  during  all  the 
time  aforesaid,  felled,  cut  down,  &c.,  the  timber  and  timber 
trees  thereon  growing  and  being,  of  great  value,  &c.,  and 
disposed  thereof  to  their  own  use,  &c. 

In  the  third  count  the  plaintiff,  setting  out  the  covenant 
the  same  as  before,  assigned  as  a  breach  that  Charles 
Thompson,  Joseph  Turton  and  Thomas  Elliott,  claim- 
ing title,  t!y*c.,  (as  in  first  count)  did  hinder  and  pre- 
vent the  said  plaintiff,  against  the  will  of  the  said  plaintiff, 
from  peaceably,  &c.,  entering  into,  &c.,  the  said  premises, 
and  from  taking  to  his  own  use  the  timber  and  timber  trees 
thereon,  &c.,  and  the  rents,  &c.,  and  held  and  kept  out  the 
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plaintiff  from  the  use  and  enjoyment  thereof,  &c.,  for  a 
long  space  of  time — to  wit,  for  twelve  months — and  during 
all  the  time  aforesaid  cut  down,  took,  &c,,  the  timber,  &c., 
thereon,  &c.,  and  converted  them  to  their  own  use  (with  a 
special  statement  of  damage ).  The  defendant,  craving  oyer 
and  setting  out  the  indenture,  pleaded  separately  to  both 
counts  the  same  special  plea — viz.,  that  at  the  time  of 
making  the  indenture,  &c.,  the  said  Thompson,  Turton  and 
Elliott,  had  not  lawful  right  and  title  to  the  said  premises, 
and  the  woods  thereon  growing  and  being,  by,  through  or 
under  the  defendant  or  her  assigns  ;  and  secondly,  to  the  first 
count,  that  Turton,  Thompson  and  Elliott  entered  and  expel- 
led, &c.,  and  cut  and  carried  away  the  trees,  &c.,  by  the 
leave  and  license  of  the  plaintiff,  to  them  for  that  purpose  first 
given;  and  secondly,  to  the  second  count,  that  Thompson, 
Turton  and  Elliott,  did  not  enter,  &c.,  (as  if  negativing 
breach  in  first  count) ;  and  thirdly,  leave  and  license  of  the 
plaintiff,  the  same  as  in  the  second  plea  to  the  first  count. 

The  plaintiff  demurred  specially  to  all  of  these  pleas — 
To  1st  pleas,  that  they  are  argumentative  denials  of  the 
breaches;  that  they  put  in  issue  matter  not  material  nor 
issuable  ;  that  they  are  pleaded  in  the  conjunctive  instead 
of  the  disjunctive,  and  put  in  issue  matter  of  law  whether 
the  claim  of  Turton  and  the  others  was  legally  derived 
from  the  defendant.  To  the  second  plea  to  the  first  count,  that 
the  license  is  not  shewn,  whether  by  parol  or  by  deed,  or 
when  given.  To  the  second  and  third  pleas  to  the  second 
count,  that  they  admit  the  breach  alleged ;  that  they  are 
argumentative,  and  do  not  answer  the  breach, 

Robinson,  C.  J. — I  am  of  opinion  that  the  first  pleas  to 
the  1st  and  3rd  counts  are  bad,  on  these  grounds,  first, 
because  they  offer  an  issue  upon  a  point  not  material  to 
the  plaintiff 's  action — viz.,  whether  Turton,  Thompson  and 
Elliott  had  lawful  right  and  title  to  the  premises  by,  through 
or  under  the  defendant,  or  her  assigns,  at  the  time  of 
making  the  indenture  which  contains  the  covenant;  and 
secondly,  because  in  denying  that  Thompson,  Turton  and 
Elliott  had  title  to  the  premises  and  the  woods  thereon 
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growing,  the  defendant  makes  her  traverse  too  large,  since 
the  covenant  would  be  broken  if  the  persons  evicting  had 
title  either  to  the  land  or  to  the  woods  thereon  growing; 
and  it  cannot  therefore  be  made  incumbent  on  the  plaintiff 
to  prove  that  they  had  title  to  both,  which  these  pleas 
attempt  to  do.  Upon  the  first  point,  I  think  the  language 
of  the  covenant,  the  reason  of  the  thing,  and  a  careful 
perusal  of  the  authorities,  make  it  plain  that  on  a  covenant 
for  quiet  enjoyment  such  as  this  is  it  is  not  essential  to 
the  right  of  action  to  aver  that  the  party  evicting  entered 
lawfully,  claiming  under  a  title  derived  from,  through  or 
under  the  covenantor  before  the  making  of  the  indenture 
to  the  plaintiffs.  Where  the  breach  assigned  is  by  a  stranger 
entering,  lawfully  claiming  title,  and  it  is  not  said  that 
such  title  was  held  by  him  by  or  under  the  covenantor, 
there  the  breach  has  been  held  bad,  because  it  does  not 
upon  the  face  of  it  exclude  the  inference  that  the  title 
under  which  such,  stranger  entered  may  have  been  derived 
from  the  plaintiff  himself,  after  the  covenant  was  made. 
But  it  has  been  held  that  the  plaintiff's  declaration  will  be 
sustained  against  this  objection,  if  it  contains  an  averment 
that  the  person  evicting  entered  under  a  title  acquired 
before  the  covenant,  because  that  is  held  to  furnish  a  rea- 
sonable ground  of  intendment  that  the  title  was  not  derived 
from  the  plaintiff,  whose  interest  commenced  with  the 
indenture  containing  the  covenant.  Now  here  the  breach 
is,  that  Turton,  Thompson  and  Elliott,  lawfully  claiming 
title  under  the  defendant,  and  having,  at  the  time  of 
making  the  indenture,  and  from  thence  until  the  time  of 
eviction,  lawful  right  and  title  to  the  premises,  and  to  the 
woods  thereon  growing,  by,  through  and  under  the  defend- 
ant, entered  and  evicted  the  plaintiff,  and  took  the  trees. 
No  room  is  left  here  for  the  inference  that  the  title  might 
have  been  made  by  the  plaintiff  himself;  the  contrary  is 
expressly  averred,  and  the  breach  is  brought  within  the 
express  Words  of  the  covenant,  and  must  therefore  be  good. 
The  laying  the  title  derived  through  the  defendant  to  be  an 
elder  title  was  not  necessary,  and  the  plea  traversing  that 
averment  is  bad,  as  tendering  an  immaterial  issue.  It 
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requires  to  be  considered  whether  the  breach  is  good,  and 
further,  whether  it  has  not  been  so  assigned  that  it  may 
have  the  eiTect  of  rendering  the  existence  of  an  elder  title 
material,  when  otherwise  it  would  not  have  been.  It 
appears  to  me  that  the  breach  is  sufficiently  assigned  ;  that 
it  is  good  in  substance,  though  not  in  form.  There  is  an 
uncertainty  in  the  allegation  that  the  eviction  was  by 
persons  having  and  lawfully  claiming  title  by,  through  and 
under  the  said  defendant  or  her  assigns;  but  it  is  not  bad 
in  substance,  for,  taking  it  either  way,  the  breach  has 
been  committed  ;  and  the  defendant  in  her  pleas  having 
denied  that  there  was  an  eviction  by  persons  claiming 
either  under  the  defendant  or  her  assigns,  there  is  in  that 
respect  a  good  issue  to  be  tried  ;  and  I  do  not  think  that  the, 
plaintiff,  by  charging  the  eviction  to  be  by  persons  claiming 
through  or  under  the  defendant,  or  her  assigns,  has  afforded 
room  for  the  construction  that  the  title  might  have  been 
made  subsequent  to  the  covenant  and  by  the  plaintiff  him- 
self, for  it  is  sufficiently  averred  that  the  title  of  Turton  and 
the  others,  under  which  they  entered,  was  held  by  them 
before  the  making  of  the  indenture^  which  title  they  con- 
tinued to  hold  at  the  time  of  the  eviction.  1  am  of  opinion 
therefore  that  the  plaintiff  is  entitled  to  judgment  upon  the 
demurrer  to  the  first  plea  to  the  first  and  third  counts,  and  that 
he  is  also  entitled  to  judgment  upon  the  second  pleas  to  those 
counts.  The  defendant  admits  in  these  pleas  that,  at  the  time 
she  made  this  covenant,  Turton  and  the  others  had  good  title 
to  the  premises  and  to  the  woods,  under  her  or  her  assigns, 
and  that  lawfully  claiming  title  they  entered  and  evicted 
the  plaintiff,  and  cut  and  took  away  the  trees  ;  but  she  says 
that  the  plaintiff  gave  them  leave  and  license  to  do  this  ; 
in  other  words,  allowed  them  to  do  w^hat  they  lawfully 
claimed  and  had  a  right  to  do,  and  what  the  plaintiff  stales 
them  to  have  done  in  the  lawful  assertion  of  that  right,  and 
in  breach  of  the  covenant.  The  entering  under  the  claim 
of  right,  and  the  cutting  trees  under  such  claim,  added  to 
the  fact  that  they  had  the  right  claimed  under  the  defend- 
ant, gives  the  right  of  action.  The  plaintiff  submitting 
and  giving  them  possession,  when  they  entered  under  a 
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claim  of  adverse  right,  and  had  the  right,  was  only  an 
acquiescence  in  what  he  could  not  resist,  a  submission  to 
the  very  claim  which  constituted  the  breach.  If  the  de- 
fendant meant  to  say  that  Turton  and  the  others  did  not  hold 
a  right  under  the  defendant,  and  did  not  enter,  lawfully 
claiming  under  such  title,  she  should  have  traversed  the 
breach  assigned.  Instead  of  that  she  has  opposed  one 
affirmative  by  another,  and  has  not  tendered  an  issue  upon 
the  breach,  nor  has  she  in  any  manner  certainly  denied  it, — 
Com.  Dig.  "Pleader,"  G.  22;  Hob.  233.  The  pleading 
required  that  she  should  have  traversed  the  breach  assigned. 
The  traversing  specially  an  immaterial  averment  is  bad  on 
special  demurrer,  and  so  is  the  want  of  a  special  traverse; 
but  here,  for  want  of  a  direct  traverse  the  breach  is  not  met, 
nor  does  it  appear  whether  it  is  intended  by  the  defendant 
to  deny  it  or  not.  If  we  could  say  that  these  two  affirma- 
tives could  not  by  possibility  stand  together — that  is,  both 
be  true — then  the  issue  might  be  sufficiently  raised,  though 
informally  ;  but  even  so  it  w^ould  be  bad,  being  specially 
demurred  to,  as  this  is.  The  second  plea  to  the  second 
count  is  bad  for  the  reason  assigned,  that  it  denies  what  is 
not  charged,  and  does  not  meet  the  breach  which  is  charged. 
The  plaintiff  declares  that  Turton  and  the  others  hindered 
him  from  entering,  &c. — such  a  breach  as  was  charged  in 
6  T.  R.  45S:  the  defendant  answers,  that  they  did  not  evict 
and  expel  them,  which  is  no  answer  to  the  complaint. 
For  these  reasons  the  plaintiff  is  entitled  to  judgment 
on  all  the  demurrers. 

Macaulay,  J, — It  may  be  questioned  whether  the  de- 
claration is  good  in  alleging  that  Turton,  Thompson  and 
Elliott  have  lawful  right  under  the  defendant  or  her  assigns, 
unless  both  her  and  assigns  can  be  referred  to  the  time  of 
making  the  indenture,  conveying  to  the  plaintiff.  It  is 
alleged  that  at  the  lime  of  making  the  indenture,  and  from 
thence  continually,  until  the  eviction,  they  had  lawful  title, 
&c.,  under  the  defendant,  or  her  assigns  ;  and  if  both  do  not 
relate  to  the  lime  of  making  the  indenture,  it  might  be 
argued  that  they  might  have  had  lawful  title  under  the  de- 
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fendant,  until  and  at  that  time,  and  afterwards  tinder  the 
plaintiflp,  her  assignee.  The  intent,  and  perhaps  proper 
construction,  of  the  allegation  is,  that  both  refer  to  the  tinae 
of  making  the  indenture,  and  that  assigns  therefore  means 
assignees  of  the  defendant  prior  to,  and  at  all  events  exclu- 
sive of,  the  plaintiff.  Adopting  then  the  first  count  as  good, 
the  first  plea  to  it  is  bad,  for  not  alleging  that  none  of  these 
evictors  had  lawful  right,  for  not  denying  any  right,  without 
qualifying  it  to  lawful  right,  and  for  not  denying  the  right 
to  the  lands  or  trees  disjunctively,  instead  of  lands  and. 
trees  conjuctively,  though  I  speak  doubtingly  on  the  second 
point.  As  to  the  substance  of  this  plea,  it  was  necessary 
for  the  plaintiff  to  shew  that  the  evictors  had  not  lawful 
title  under  him,  for  several  cases  have  decided  that  unless 
it  so  appears,  either  by  express  allegation  or  necessary  in- 
tendment, it  will  be  taken  that  the  title  is  under  the  plain- 
tiff himself.  Then,  if  here  it  is  to  be  understood  that  the 
evictors  had  title  under  the  defendant,  or  her  assigns,  at  the 
time  of  the  conveyance  to  the  plaintiff,  to  the  exclusion  of 
any  presumption  or  intendment  that  the  right  alleged  to  be 
subsisting  at  the  time  of  the  eviction  accrued  from  the 
plaintiff  after  the  conveyance  to  him,  the  averment  is  tan- 
tamount to  alleging  that  they  evicted  the  plaintiff  under  a 
lawful  right  derived  from  the  defendant  or  her  assigns, 
before,  and  subsisting  at  the  time  of,  her  conveyance  to  the 
plaintiff,  and  continuing  to  subsist  until  and  at  the  time  of 
the  alleged  eviction,  which  right  did  not  accrue  from  or 
under  the  plaintiff  afterwards.  It  is  then  reduced  to  the 
argument  that  the  defendant  should  not  only  have  traversed 
a  lawful  right  at  the  time  of  the  conveyance  to  the  plaintiff, 
but  have  excluded  the  possible  contingency  of  its  resulting 
in  the  interim  between  the  conveyance  and  the  eviction, 
on  the  ground  that  although  no  possessory  right  in  them 
may  have  existed  at  the  time  of  the  conveyance,  still  it 
might  have  accrued  upon  some  contingency  subsequently, 
or  that  they  had  an  interest  at  the  time,  although  it  did 
not  entitle  them  to  possession  until  afterwards.  The  de- 
fendant denies  the  existence  of  the  right  only  at  the  time 
of  the  conveyance,  not  continually  until  the  eviction,  and 
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argues  that  if  it  did  not  exist,  it  could  not  continue  ;  that 
the  plaintiff  does  not  complain  of  a  tortious  entry  by  the 
defendant  or  the  e victors,  but  under  a  lawful  right,  and  that 
if  such  right  to  enter  accrued  afterwards  under  any  antece- 
dent act  of  the  defendant,  it  should  have  been  so  alleged, 
and  is  not  to  be  intended  ;  on  the  contrary,  that  unless 
such  lawful  right  existed  at  the  time,  it  should  be  intended 
to  have  accrued  under  the  plaintiff  afterwards,  if  such  in- 
ference be  not  expressly  excluded.  It  is  not  now  neces- 
sary to  pronounce  upon  this  point,  as  the  plea  is  defective 
in  matter  of  form.  The  plea  should  relate  to  the  time  of 
the  eviction,  because  it  is  alleged  to  have  taken  place  under 
a  lawful  right  derived  from  the  defendant  before  and  sub- 
sisting at  that  time,  which  right,  as  a  possessory  one,  may 
have  accrued  since  the  conveyance,  though  resulting  from 
something  done  by  the  defendant  previously ;  the  lime  and 
act  material  to  be  met  are  the  time  and  act  of  entr^,  &c. 
The  case  in  8  T.  R.  278  was  a  similar  covenant,  and  the 
breach  assigned  was  an  entry  made  under  a  right  thereto- 
fore made  by  the  defendant.  The  defendant  covenants 
against  the  acts  of  herself  and  her  heirs,  and  of  all  lawfully 
claiming  under  her  or  them,  but  in  Lloyd  v.  Tomkies, 
(1  T.  R.  671),  it  was  held  that  though  qualified  by  the 
words  'lawful  let,'  yet  a  wrongful  entry  by  the  cove- 
nantor was  a  breach,  and  other  cases  adopt  the  same 
rule  in  relation  to  executors.  The  covenant  here  would, 
I  apprehend,  extend  to  persons  entering,  not  wantonly  as 
mere  trespassers,  but  wilh  shew  of  right,  whether  ac- 
quired before  or  since  the  plaintiff's  title  accrued,  as 
under  a  lease  or  deed  subsequently  to  the  conveyance  to 
the  plaintiff,  which,  though  legally  inoperative,  might  occa- 
sion an  obstruction  or  disturbance  of  the  plaintifi',  by  an 
asserted  right  under  the  defendant.  The  defendant  should 
therefore  negative  any  right,  or  at  least  any  lawful  right,  at 
the  time  of  the  plaintiff's  title  or  since,  especially  at  the 
time  of  the  entry  and  eviction  complained  of.  Then  as  to 
the  plea  of  leave  and  license :  It  is  said  to  be  pleadable  in 
covenant,  where  it  is  supported  by  the  terms  of  the  cove- 
nant, or  where  the  license  is  under  seal.    To  establish  a 
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breach  of  the  covenant  for  quiet  enjoyment,  it  must  be 
shewn  that  the  evictors  entered,  not  as  mere  wrong-doers, 
but  under  a  right  or  claim  derived  from  the  defendant — a 
lawful  right,  if  before  conveyance  to  the  plaintiff,  and  an  as- 
serted right,  if  afterwards.  The  plaintiff  alleges  an  entry 
and  eviction,  and  cutting  of  trees,  under  a  right  derived 
from  the  defendant;  and  the  defendant,  not  denying  this, 
inconsistently  avers  that  these  acts  were  done  with  the 
plaintiffs'  leave,  without  traversing  the  alleged  right  derived 
from  herself  or  her  assigns.  The  plea  assumes  to  answ^er 
the  whole  breach,  but  it  neither  confesses  nor  avoids  it, 
nor  answers  it  properly  ;  it  confesses  and  avoids  the  entry, 
but  gives  no  answer  to  the  right  under  which  it  is  alleged 
to  have  been  made,  ^'heplea  is  bad  on  general  demurrer, 
for  want  of  a  special  traverse.  As  it  stands,  there  are  two 
affirmatives  on  which  no  issue  could  be  raised,  as  the 
plaintiff's  replication  would  supoort  his  declaration,  and 
the  defendant's  rejoinder  his  plea,  and  so  they  might  pro- 
ceed ad  infinitum.  The  plea  should  have  traversed  the 
alleged  entry  under  a  light  derived  from  the  defendant, 
and  then  an  issue  might  have  been  taken  according  to 
the  rules  of  pleading.  An  issue  taken  by  the  plaintiff  in 
reply  by  traversing  the  present  plea  of  leave  and  license 
would  not,  if  foand  against  him,  cover  the  w^hole  count 
to  w^hich  it  is  pleaded;  for,  w^hether  the  evictors  entered 
under  the  defendant  or  not  would  not  be  found  nor  decided. 
The  plea  seems  also  bad  in  not  shewing  that  the  entry  and 
eviction,  alleged  to  be  with  the  plaintiff's  leave  and  license, 
are  the  same  entry  and  eviction  complained  of  by  the 
plaintiff,  although  the  trees  said  to  be  cut  with  the  plain- 
tiff's lic'ense  are  described  as  the  said  trees.  I  am  not 
clear  that  it  varies  in  time  as  to  the  eviction,  &c.  The 
time  stated  under  a  videlicet  at  the  close  of  the  plea,  may 
relate  to  the  time  of  the  alleged  leave  and  license  only, 
and  not  of  the  entry  and  eviction,  &c.  :  if  it  does,  the  plea 
is  bad  for  not  traversing  all  other  times.  The  other  pleas 
are  also  bad,  and  judgment  must  be  for  the  plaintiff  on  all 
the  demurrers. 

Judgment  for  the  plaintiff. 
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RUTTAN  V.  ASHFORD. 

Verdict  against  the  sheriff  for  an  escape — Recovery  from  debtor. 
Where  a  sheriff  suffers  a  voluntary  escape,  he  cannot  afterwards  bring  an 
action  against  the  debtor  to  recover  from  him  the  amount  which  he  has 
had  to  pay  for  his  escape ;  but  where  in  such  an  action  the  justice  of  the 
case  was  clearly  with  the  sheriff,  and  the  judge  charged  the  jury  in  favor 
of  the  defendant,  but  they  found  a  verdict  for  the  plaintiff,  the  court  re- 
fused to  grant  a  new  trial. 

Assumpsit  for  money  paid  and  the  other  common  counts. 

Pleas — The  general  issue,  and  Statute  of  Limitations^ 
upon  which  issue  was  joined  as  to  whether  the  defendant 
had  at  any  time,  within  six  years  before  this  action,  been 
within  the  province.  At  the  trial  it  appeared  that  the  de- 
fendant had  been  arrested  under  a  judge's  order  at  the  suit 
of  one  Gilford,  for  the  seduction  of  !iis  daughter;  that  he 
was  dangerously  ill  of  an  inflammatory  fever  at  the  time 
of  the  arrest,  and  that  his  illness  continued  for  three  days, 
during  which  he  was  frequently  visited  by  the  bailiff,  who 
had  made  the  arrest,  and  that  having  recovered  at  the  end 
of  that  time  he  escaped.  The  plaintiff,  who  was  the  sheriff 
of  the  Newcastle  District,  being  ruled  to  return  the  writ, 
made  a  special  return,  which  was  set  aside,  as  it  did  not 
shew  that  the  defendant  was  "  languidus  "  until  and  at  the 
return  of  the  writ ;  and  an  action  being  then  brought  by 
Giffordfor  the  escape,  the  plaintiff  referred  it  to  arbitration* 
and  an  av/ard  of  £17  10s.  Od.  w^as  made  in  favor  of  Gif- 
ford,  which,  with  £22  9s.  Od.,  the  taxed  costs,  the  plaintiff 
paid  to  Gifford's  attorney  in  March,  1831.  Upon  the  Statute 
of  Limitations,  it  was  shewn  that  the  defendant  was  seen 
w^ithin  the  province  several  times  during  the  last  three  or 
four  years,  and  on  one  occasion  six  or  seven  years  since  ; 
that  three  or  four  years  ago  the  officer  who  had  arrested 
him  demanded  payment  of  the  money  paid  to  Gifford,  not 
for  the  sheriff,  but  on  his  own  account,  and  even  took  out 
process  against  him,  and  the  defendant  then  said  that  he 
would  "  make  him  restitution."  That  suit  was  abandoned, 
and  the  defendant  afterwards  told  the  same  witness  "  that 
restitution  ought  to  be  made  to  the  sheriff,  and  would  be 
made."  Upon  this  evidence  the  defendant's  counsel  ob- 
jected that  as  the  escape  was  a  voluntary  one  the  sheriff 
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could  not  maintain  this  action.  Mr.  Justice  McLean,  who 
tried  the  cause,  directed  the  jury  that  as  the  escape  was 
voluntary,  the  plaintifi'  was  not  entitled  to  recover,  and  that 
the  promise  relied  on  did  not  take  the  case  out  of  the  Statute 
of  Limitations:  but  he  left  it  to  them,  if  they  should  find 
on  other  grounds  for  the  plaintiff,  to  say  whether  he  brought 
this  action  within  six  years  after  he  first  knew  of  the  de- 
fendant's return  to  the  province  ;  and  the  jury  found  for  the 
plaintiff  for  £39  19s.  Od.  The  defendant  moved  against 
the  verdict ;  first,  on  the  ground  taken  at  the  trial ;  secondly, 
that  the  reference  to  arbitration  should  not  have  been  made 
without  Ashford's  consent ;  thirdly,  on  the  Statute  of  Limita- 
tions, that  the  verdict  should  have  been  for  the  defendant. 

Robinson,  C.  J. — So  far  as  we  can  judge  from  the  evi- 
dence, no  injustice  would  be  done  by  allowing  this  verdict 
to  stand,  and  I  am  not  in  favour  of  setting  it  aside.  On 
the  issue  raised  on  the  Statute  of  Limitations,  the  jury 
were  properly  directed  ;  the  evidence  was  not  conclusive 
as  to  the  exact  time  of  the  defendant's  return,  and  although 
it  may  have  preponderated  in  the  defendant's  favor,  I  would 
not  interfere  with  the  verdict  on  this  objection,  especially 
after  the  acknowledgment  of  the  plaintiff's  right  of  action, 
which  the  defendant  was  proved  to  have  made  at  a  recent 
period.  With  respect  to  the  first  and  main  ground  of  ob- 
jection, that,  as  the  escape  was  voluntary,  the  sheriff  cannot 
maintain  this  action,  I  think  that  we  must  admit  on  this 
evidence  that  the  sheriff  did  nothing  wrong  from  an  im- 
proper motive.  The  illness  of  the  debtor  precluded  his 
removal  at  the  time  of  the  arrest ;  the  sheriff  seems  to  have 
had  no  reason  to  believe  that  he  wa»  capable  of  abscond- 
ing ;  lie  visited  him  several  times  to  ascertain  if  he  could 
remove  him,  and,  according  to  the  testimony  of  the  witness 
who  made  the  arrest,  the  debtor,  within  three  or  four  days 
of  the  time  of  his  appearing  too  ill  to  be  removed,  fraudu- 
lently abused  his  returning  strength  by  flying  from  the 
province,  in  violation  of  the  promise  upon  which  the 
sheriff  had  been  induced  kindly  to  forbear  (as  he  lawfully 
might)  to  make  the  arrest  at  that  particular  moment.    It  is 
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quite  true  that  the  sheriff  might  have  placed  a  bailiff 
in  charge  of  the  debtor,  even  though  he  might  apparently 
be  on  his  death  bed,  but  his  forbearing  to  do  so  at  the 
earnest  request,  and  upon  the  solemn  promise  of  the 
debtor  to  put  in  bail,  cannot  be  looked  upon  as  an  inex- 
cusable breach  of  duty,  when  it  is  remembered  that  it  was 
not  a  writ  of  execution,  but  mesne  process  only,  on  which  he 
was  called  on  to  make  the  arrest, — 2  T.  R.  172.  In  such 
cases,  provided  the  sheriff  has  the  defendant  at  the  return 
of  the  writ,  it  is  all  his  duty  requires  ;  he  commits  no 
breach  of  duty  in  any  forbearance  or  indulgence  which  he 
may  shew  in  the  meantime;  and  if  in  this  case  the  sheriff 
was  reasonably  convinced  of  the  defendant's  being  too  ill 
to  be  removed,  and  believed  that  he  might  securely  trust 
to  his  word  that  he  would  not  abuse  the  forbearance  exer- 
cisedj  under  circumstances  which  would  influence  any 
humane  man,  it  is  hard  to  say  that  the  defendant  can  treat 
him  as  being  guilty  of  a  culpable  breach  of  duty ;  and 
though  his  not  having  the  defendant  at  the  return  of  the 
writ  was  a  breach  of  duty,  yet  if  the  defendant  had  not 
broken  his  word,  there  would  have  been  no  failure,  even 
on  the  strictest  principles  of  law.  If  this  had  been  an 
arrest  on  a  Ca.  Sa.^  and  the  sheriff  had  suffered  a  voluntary 
escape,  he  could  not  have  apprehended  the  debtor  after- 
wards without  subjecting  himself  to  an  action  for  false 
imprisonment,  but  he  could  have  done  so  clearly,  in  my 
opinion,  under  the  facts  of  this  case,  since  the  debtor  abused 
the  confidence  placed  in  him,  under  circumstances  calcu- 
lated to  banish  suspicion,  and  the  sheriff  was  not  concurring 
in  that  misconduct.  The  distinction  is  taken  in  Ridgway's 
case,  3  Co.  52,  and  ^rely  it  is  in  the  highest  degree  just 
that  the  debtor  should  bear  the  consequences  of  his  own 
dishonest  conduct.  Upon  the  sheriff's  return,  however, 
there  is  reason  to  contend  that  he  has  precluded  himself 
from  denying  a  voluntary  escape,  if  he  expressly  says  that 
from  the  facts  of  illness,  &c.,  set  forth,  he  did  from  necessity 
relinquish  the  custody.  The  return  is  taken  precisely  from 
the  form  of  a  return  of  ^Hanguidus^''  given  in  Impey's  office 
of  Sheriff,  page  287,  and  the  sheriff,  I  suppose,  adopted  it 
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under  the  conviction  that  if  trne  in  fact,  it  would  fully  ex- 
onerate hini.  But  it  seems  to  place  the  case  upon  this 
footing,  in  strictness  of  legal  construction  at  least,  that  as 
the  sheriff"  admits  that  he  did  relinquish  the  custody  of  the 
debtor,  although  from  necessity,  the  debtor  cannot  be  said 
to  have  escaped,  because  he  was  thenceforth  no  longer  in 
custody.  All  that  can  be  said  is  that  he  ought  to  have 
continued  where  he  w^s,  but  his  failure  to  do  so  was  not 
an  escape,  and  it  is  upon  the  consequence  of  a  supposed 
escape  that  this  action  is  founded.  As  regards  the  sheriff, 
indeed,  I  suppose  it  must  be  held  that  he  did  suffer  an 
escape  when  he  relinquished  the  prisoner,  though  as  regards 
the  prisoner  it  cannot  be  correctly  said  that  he  escaped, 
because  the  custody  was  not  at  the  time  continuing.  The 
jury  were  told  correctly  that  the  sheriff  had  voluntarily 
allowed  the  prisoner  to  escape,  and  could  not  therefore 
recover;  but,  considering  probably  that  there  was  no  volun- 
tary misconduct  in  the  sheriff  in  fact,  but  a  clear  breach  of 
propriety  on  the  part  of  the  defendant  in  flying  from  the 
country  and  leaving  the  sheriff"  liable,  they  gave  a  verdict 
for  such  damages  only  as  it  is  clear  the  defendant  ought 
justly  to  be  made  to  pay.  This  verdict  we  might  set  aside 
as  being  contrary  to  law,  though  consistent  with  justice, 
but  I  am  of  opinion  that  it  is  not  incumbent  on  us  so  to 
do,  and  more  especially  when  it^was  proved  on  the  trial  that 
the  defendant  has  acknowledged  that  he  ought  to  save  the 
sheriff  harmless,  and  has  promised  that  he  would  do  so. 

1  think  the  granting  or  refusing  a  new  trial  in  this  case  is 
discretionary,  there  being  no  points  reserved,  and  no  mis- 
direction complained  of ;  and  wherever  we  exercise  a  dis- 
cretion in  granting  a  new  trial,  it  ought  to  be  for  the  purpose 
of  attaining  the  ends  of  substantial  justice,  not  of  defeating 
them.  The  cases  in  the  books  in  support  of  this  principle 
are  very  strong,—!  Burr.  54  ;  2  Salk.  544  ;  2  Wils.  368  ; 

2  T.  R.  4  ;  1  B.  &  P.  33.  Upon  the  remaining  point,  that 
the  sheriff  cannot  recover  because  he  did  not  abide  the 
event  of  a  trial  in  the  action  of  escape  brought  against 
him  by  Gifford,  but  submitted  to  a  reference,  no  case  has 
been  cited  that  supports  this  position,  and  I  can  find  none. 
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Moore  v.  Bowmaker,  6  Taunt.  379,  is  in  principle  against 
the  objection. 

Macaulay,  J. — The  return  of  "  languidus^^  is  merely  an 
excuse  for  not  having  the  party  in  court  at  the  day ;  and  if 
after  the  arrest  the  custody  be  relinquished,  and  no  recaption 
before  the  return  day  which  might  be  made  on  mesne 
process,  it  is,  as  respects  the  plaintiff  in  the  writ,  an  escape. 
The  relinquishment  of  the  custody  is  an  escape,  and,  in 
strictness,  voluntary.  The  withdrawal  of  the  defendant  in 
the  writ  afterwards  is  not  an  escape  or  rescue  on  his  part: 
it  is  a  mere  evasion  of  a  second  arrest  which  the  sheriff 
might  have  made  before  the  return,  though  he  could  not 
make  it  afterwards.  He  would  not  be  liable  in  an  action 
to  the  sheriff  for  not  remaining  to  be  arrested,  nor  respon- 
sible to  him  for  whatever  damages  the  plaintiff  might 
recover  against  him,  owing  to  his  having  abandoned  the 
arrest  made,  and  he  would  not  be  bound  to  indemnify  the 
sheriff.  It  rests  then  upon  the  sufficiency  of  the  subse- 
quent promises,  which  under  the  circumstances  afforded 
evidence  to  go  to  the  jury  of  an  adoption  or  recognition  of 
the  payment  at  his  request.  This  might  enable  the  plain- 
tiff to  recover  the  amount  of  the  award  on  the  original 
cause  of  action,  and  if  so,  the  sum  allowed  for  costs 
would  not  be  a  sufficient  ground  for  a  new  trial.  I  am 
disposed  to  think  the  veraict  sustainable  on  this  head, 
whether  the  escape  be  regarded  as  negligent  or  voluntary 
as  between  the  sheriff  and  the  original  plaintiff,  to  the 
extent  of  the  debt  or  sum  awarded  against  the  sheriff.  As 
to  the  Statute  of  Limitations,  the  only  ground  on  which  I 
could  concur  in  supporting  the  verdict  is,  that  as  the  de- 
fendant was  under  a  moral  obligation  to  indemnify  the 
sheriff,  having  requested  his  forbearance  at  the  time  of  the 
arrest  to  procure  bail  when  he  should  have  recovered  suffi- 
cient health,  and  yet  afterwards  having  absconded  to  avoid 
a  new  arrest,  leaving  the  sheriff  responsible,  owing  to  his 
having  released  him  from  humane  motives,  and  tWat  the 
promises  or  declarations  made  to  the  sheriff's  deputy  are 
not  to  be  regarded  as  made  to  a  mere  stranger,  but  to  an 
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agent  of  the  plaintiff,  and  as  affording  evidence  to  go  to 
the  jury  of  a  promise  to  pay,  founded  on  such  obligation. 
The  verdict  on  the  whole  seems  right  in  justice  and  equity 
between  the  parties,  and  a  new  trial  may  therefore  be  re- 
fused. The  reference  to  arbitration  could  not  under  the 
circumstances  prejudice  the  recovery  of  this  plaintiff',  and  1 
think  that  the  rule  for  a  new  trial  should  be  discharged, 
but  that  the  plaintiff's  verdict  should  be  reduced  to  £17 
10s.  Od.,  being  the  amount  of  the  award  without  the  costs. 

Rule  discharged. 


Roy  v.  Hamilton. 

Witness — Action  against  sheriff's  surety — Competency  of  deputy  sheriff. 
The  deputy  sheriff  is  not  a  competent  witness  for  a  sheriff's  sureties'in  an 
action  against  them  for  his  misconduct  in  the  execution  of  writs  of  Fieri 
Facias  delivered  to  him,  unless  released,  nor  can  his  competencj^  be  re- 
stored by  endorsing  his  name  under  7  Wm.  IV.  ch.  3,  sees,  18  &  19. 

Covenant  against  one  of  the  sureties  of  the  late  sheriff 
of  the  Niagara  District,  under  our  statute  3  Wm.  IV.  ch.  9, 
for  a  false  return  of  nulla  bona  by  the  sheriff  on  a  writ  of 
execution  of  the  plaintiff  against  the  goods  of  one  Hay. 
It  appeared  in  evidence  that  McLeod,  the  deputy  sheriff, 
had  several  writs  of  execution  against  the  goods  of  Hay, 
which  were  seized  and  sold,  and  Roy  became  the  purchaser 
at  the  auction.  He  paid  into  the  hands  of  the  deputy  the 
money  bid  by  him,  and  it  was  applied  by  the  deputy  to 
the  payment  of  other  executions,  leaving  that  of  the  plain- 
tiff unsatisfied,  which  was  complained  of  in  this  action  as  a 
breach  of  duty  on  the  sheriff's  part,  as  the  money  made 
was  obtained  under  the  plaintiff's  writ,  and  was  legally 
and  of  right  applicable  in  its  discharge.  The  deputy 
sheriff  was  offered  as  a  witness  for  the  defendant,  and  re- 
jected as  incompetent  by  the  Chief  Justice,  who  tried  the 
cause,  no  release  having  been  given  to  him  ;  and  a  new 
trial  was  moved  for  on  the  ground  that  he  was  a  com- 
petent witness,  and  ought  not  to  have  been  rejected. 

Robinson,  C.  J. — This  case  raises  the  general  question, 
whether  a  deputy  sheriff,  whose  misconduct  is  the  alleged 
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ground  of  action  against  the  sureties  of  the  sheriff,  is  a 
competent  witness  for  the  defendants,  and  can  be  admitted 
to  prove  by  his  own  oath  that  the  plaintiff  in  the  execution 
licensed  him  to  act  as  he  did,  and  to  shew  generally  that  he 
proceeded  properly  in  respect  to  the  various  writs  put  into 
his  hands,  and  the  application  of  the  monies  levied  under 
them.  We  see  by  the  case  made  out  by  the  plaintiff"  that 
he  charges  the  deputy  sheriff  with  having  acted  with  gross 
irregularity  and  in  bad  faith;  with  buying  up  the  prior  ex- 
ecutions from  the  plaintiffs,  upon  his  own  representation 
that  there  were  not  goods  sufficient  to  satisfy  them,  fraudu- 
lently holding  them  over  and  enforcing  them  for  his  own 
benefit,  and  under  colour  of  them  putting  into  his  own 
pocket  a  large  sum  of  money,  which  he  ought  to  have  paid 
over  to  this  plaintiff  Roy,  whose  execution  was  entitled  to 
priority  by  reason  of  the  total  failure  of  the  deputy  sheriff 
to  act  as  his  duty  required  upon  the  first  writs.  In  fact  it 
was  shewn  that  the  deputy-sheriff  had  in  one  or  more  in- 
stances actually  settled  with  the  plaintiff,  and  obtained  his 
receipt  in  full  against  the  execution,  upon  paying  a  sum 
much  smaller  than  the  debt,  and  afterwards  when  he 
sold  the  property,  claimed  to  apply  the  proceeds  to  the  full 
discharge  of  the  writs,  which  he  had  thus  acquired  an 
interest  in,  and  endeavoured  to  keep  on  foot  for  his  own 
benefit.  The  deputy-sheriff  was  called  to  prove  that  the 
plaintiff  was  a  clerk  in  the  sheriff's  ofhce,  and  that  every- 
thing that  had  been  done  on  the  writ  of  execution  he  had 
full  knowledge  of,  and  acquiesced  in — or  in  other  words,  to 
disprove  a  cause  of  action,  which  had  arisen  from  his  own 
negligence  and  misconduct,  and  for  which  he  was  even- 
tually responsible.  If  the  sureties  of  the  sheriff  are  answer- 
able to  this  plaintiff  for  anything  done  or  omitted  by 
McLeod,  then  it  follows  that  these  sureties  may  have  re- 
course upon  the  sheriff's  estate,  and  the  executors  of  the 
sheriff  (who  is  now  dead)  can  take  recourse  against  Mc- 
Leod for  the  indemnity  of  the  estate.  There  is  no  doubt 
that  without  a  release  he  must  have  been  held  incompetent 
before  the  passing  of  our  statute  7  Wm.  IV.  ch.  3,  sees. 
18  &  19,  because  he  has  a  direct  pecuniary  interest  in  de- 
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fealing  the  plaintiff's  recovery,  for  if  the  plaintiff  fails  in 
this  action,  McLeod  keeps  whatever  advantage  he  may 
have  gained  by  his  malversation  in  ofHce,  and  is  free  from 
any  farther  trouble  on  account  of  it.  On  the  argument  it 
was  conceded  that  this  was  not  a  case  in  which  the  statute 
applies,  and  the  admissibility  of  the  witness  was  contended 
for  on  the  ground  that  the  action  was  not  against  the 
sheriff,  but  his  sureties,  and  that  the  possibility  of  their 
afterwards  recovering  against  the  sheriff",  and  the  sheriff 
against  McLeod,  was  too  remote.  Upon  this  ground  1 
think  the  argument  cannot  be  supported  :  McLeod's  interest 
is  certain  and  direct ;  he  is  to  save  the  sheriff  harmless,  and 
is  therefore  essentially  the  defendant,  being  the  person 
ultimately  liable.  Whatever  sum  might  be  recovered  by  this 
plaintiff  it  would  be  his  interest  to  pay  at  once,  since  it  would 
clearly  become  necessary  for  him  to  pay  it  eventually  and 
with  costs.  Hq  is  truly  and  in  effect  the  defendant.  But 
if,  in  considering  the  operation  of  the  late  statute  (though 
neither  at  the  trial  nor  on  the_  argument  was  the  objection 
answered  on  that  ground)  we  should  be  convinced  thai  the 
testimony  ought  to  have  been  admitted,  it  would  be  right 
to  grant  a  new  trial.  The  words  of  the  18th  &  19h  tsec- 
tions  are  :  "  If  any  witness  shall  be  objected  to  as  incompe- 
tent on  the  ground  that  the  verdict  or  judgment  in  the 
action,  in  which  it  shall  be  proposed  to  examine  him, 
would  be  admissible  in  evidence  for  or  against  him,  such 
witness  shall  nevertherless  be  examined."  Now  the  ob- 
jection to  the  deputy  sheriff  being  a  witness  in  an  action 
against  the  sheriff,  is  not  properly  that  the  verdict  would  be 
evidence  for  or  against  him,  but  that  he  is  directly  inter- 
ested in  defeating  that  action;  and  if  he  should  succeed  as 
a  witness  in  convincing  the  jury  that  he  has  done  his  duty 
as  deputy  sheriff,  then  the  action  lails,  and  he  is  safe  from 
all  liability  ;  he  wants  no  verdict  to  be  afterwards  given  in 
evidence  for  him.  The  principle  of  the  statute  is  to  do 
away  with  the  necessity  for  a  release,  by  extinguishing  the 
interest  in  another  manner,  and  so  removing  the  bias,  and 
the  provision  of  the  statute  for  this  purpose  has  no  applica- 
tion in  a  case  like  the  present.    It  enacts  that  a  verdict  in 
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favor  of  ihe  party  on  whose  behalf  the  witness  shall  have 
been  so  examined  under  that  act,  shall  not  be  admissible 
in  evidence  for  him  (the  witness)  or  for  any  one  claiming 
under  him,  nor  shall  a  verdict  against  the  party  on  whose 
behalf  he  shall  be  examined  be  admissible  in  evidence 
against  him  or  any  one  claiming  under  him.  Now  how 
can  that  meet  the  present  case  ?  If  McLeod  had  been 
examined  for  the  defendant,  and  a  verdict  had  been  ren- 
dered for  him,  there  would  be  no  meaning  or  force  in  this 
provision  of  the  statute  as  applied  to  such  a  case,  for  he 
would  then  have  gained  what  he  desired  :  if  his  object  were 
to  defeat  the  plaintiff's  action,  without  ever  having  occa- 
sion to  advance  the  verdict  in  his  defence,  he  would  at 
once  be  free  from  all  liability.  The  decisions  on  this  en- 
actment in  England  have  been  fluctuating.  2  M.  &  W.  419, 
if  correct,  cannot,  I  think,  apply  in  this  case:  where  the 
witness  in  case  of  a  verdict  passing  against  him  is  certainly 
liable  upon  his  undertaking  to  save  harmless :  he  is  the 
real  defendant.  If,  on  the  other  hand,  a  verdict  had  been 
rendered  against  the  defendants  after  McLeod's  evidence 
had  been  heard,  then  they,  having  paid  the  verdict,  would 
have  a  good  action  against  the  executors  of  the  sheriff  for 
money  paid  to  their  use  ;  and  when  they  tendered  the  record 
of  judgment  in  this  action  as  evidence  of  the  recovery 
against  them,  I  do  not  see  how  the  court  could  refuse  to 
admit  it,  for  the  statute  provides  only  that  it  shall  not  be 
received,  on  any  future  trial,  as  evidence  against  the  witness 
(received  as  competent)  or  any  one  claiming  under  him. 
The  sureties,  the  now  defendants,  might  say,  "  We  are  not 
urging  it  against  McLeod  or  any  one  claiming  under  him." 
Then,  if  we  are  asked  to  say  that  the  case  comes  within 
the  spirit  of  the  provision,  for  that  the  sheriff  and  his 
deputy  are  in  effect  as  to  this  matter  the  same  person,  by 
reason  of  McLeod's  being  liable  over  on  his  indemnity,  and 
his  being  the  person  whose  conduct  was  in  fact  impeached, 
that  argument  strengthens  the  objection  against  his  compe- 
tency, by  reason  of  his  direct  interest  in  the  event.  If  the 
sheriff's  executors,  having  been  made  to  indemnify  the 
sureties  in  an  action,  should  take  their  recourse  by  action 
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against  McLeod,  as  the  person  really  and  ultimately  re- 
sponsible, then  they  would  not  find  it  necessary  to  produce 
the  record  of  the  recovery  in  the  first  action,  but  only  in 
the  second,  or  that  between  the  sureties  and  themselves; 
and  if  for  any  purpose  they  should  desire  to  give  in  evi- 
dence the  record  of  the  recovery  against  the  sureties  in  this 
action,  they  could  not  be  restrained  from  doing  so,  since 
they  were  not  the  persons  who  called  McLeod  as  a  witness. 
If,  I  repeat,  we  should  be  asked  to  give  a  liberal  construc- 
tion, and  not  a  literal  one,  to  the  act,  by  treating  the 
sureties,  the  sheriff's  representatives  and  McLeod,  as  being 
all  in  effect  the  same  party,  then  the  objection  to  McLeod's 
competency  becomes  on  that  ground  the  clearer ;  if  he  is 
substantially  the  defendant  throughout  (which  in  this  case 
he  is,  for  the  money  made  under  the  executions  has  been 
appropriated  by  him  to  his  own  use) ,  then,  of  course,  he  has 
a  direct  interest.  If  2  M.  &  W.  419  be  admitted  to  be 
good  law,  it  may  not  be  easy  to  draw  a  satisfactory  line 
between  that  case  and  the  present,  but  there  are  these 
strong  points  of  difference  :  the  verdict  against  the  master 
in  that  case  established  nothing  against  the  servant  in  re- 
gard to  liability  ;  that  must  be  proved  by  evidence  aliunde. 
It  merely  shews  the  damages  which  he  ought  to  pay,  if 
found  liable  to  pay  anything.  Now  the  recovery  against 
these  defendants  is  conclusive  upon  McLeod,  and  be  ought 
to  pay  at  once  and  without  any  action,  because  he  has 
covenanted  to  do  so  ;  and  this  view  was  taken  in  England 
by  Mr.  Justice  Coltman  sitting  at  Nisi  Prius,  in  a  case  of 
Groom  et  al.  v.  Bradley  (8  Car.  &  P.  500),  after  the  passing 
of  the  act  in  England  similar  to  the  one  recited  above, 
when  Coltman  said  :  "  The  sheriff's  officer  is  substantially 
the  defendant  in  this  action.  I  think  therefore  that  he  is  not 
within  the  statute  and  is  not  a  competent  witness." — 
6  Car.  &  P.  282  ;  1  Esp.  N.  P.  394.  I  do  not  find  that  the 
correctness  of  this  ruling  was  afterwards  questioned.  It 
proceeds  upon  the  principle,  that  since  the  statute,  as 
well  as  before,  the  deputy  sheriff,  or  bound  bailiff,  whose 
acts  or  omissions  form  the  ground  of  the  action,  is  the 
real  defendant   and   directly  interested  in  the  event  of 
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the  cause,  as  it  was  held  in  Powell  v.  Hord,  reported  in 
2  Ld.  Raym.  1411,  and  Stra.  650;  and  in  a  case  in 
Peake's  N.  P.  C.  85,  Lord  Kenyon  took  the  same  view. 
See  also  Dyke  v.  Aldridge,  cited  in  7  T.  R.  665 ;  4  Ad.  & 
E.568;  4B.  &  Ad.  543. 

Jones,  J. — The  new  trial  is  moved  for  upon  the  sole 
ground  that  the  testimony  of  McLeod,  called  by  the  defend- 
ant, was  improperly  rejected  at  the  trial.  The  objection  to 
this  witness  is  that  he  is  directly  interested  in  the  event  of 
the  suit ;  he  has  indemnified  the  sheriff  from  all  loss  or 
damage  arising  from  his  misconduct  or  default  in  the  dis- 
charge of  the  duties  of  his  office,  and  if  the  plaintiff  re- 
covers in  this  action,  the  defendant  has  recourse  upon  the  * 
estate  of  the  late  sheriff,  whose  representatives  may  look 
for  indemnity  against  the  witness.  He  is  therefore  inter- 
ested in  the  event  of  this  suit,  and  it  is  his  interest  to  pro- 
cure a  verdict  for  the  defendant,  by  which  he  is  relieved 
from  all  liability.  It  is  laid  down  generally  that  all  wit- 
nesses interested  in  the  event  of  the  cause  are  to  be  ex- 
cluded from  giving  evidence  in  favor  of  that  party  to 
which  their  interest  inclines  them.  This  interest  arises 
when  the  witness  has  a  direct  and  immediate  benefit  in  the 
event  of  the  suit  itself;  and  secondly,  when  he  may  avail 
himself  of  the  benefit  of  the  verdict  in  support  of  his  own 
claims  in  a  future  action, — 6  Bing.  384.  It  is  quite  clear 
that  if  this  action  were  brought  against  the  sheriff  or  his 
representatives,  the  deputy  sheriff  could  not  be  a  witness 
for  the  defendant  without  a  release,  even  though  he  were 
indemnified  by  the  plaintiff  in  the  original  action, — 3  C.  & 
P.  344.  But  it  is  contended  that  the  interest  here  is  not 
direct  and  immediate,  but  is  too  remote  to  disqualify.  By 
defeating  this  action  the  witness  relieves  himself  from  all 
liability,  just  as  much  as  if  the  action  had  been  against 
the  sheriff's  executors,  and  I  see  no  good  reason  for  hold- 
ing that  the  possibility  of  the  defendant  not  calling  upon 
the  sheriff's  representatives,  and  their  resorting  to  the 
.witness  in  the  event  of  a  recovery  against  them,  should 
render  him  competent,  any  more  than  the  possibility  of  the 


BRADBURY  ET  AL.  V.  LONEY. 


291 


sheriff's  executors  not  resorting  to  the  indemnity  against 
the  witness,  if  the  suit  had  terminated  unfavorably  to  them. 
It  is  true  the  possibility  is  removed  a  degree,  but  in  my 
opinion  there  is  noprinciple  in  the  distinction.  The  witness 
could  not  be  rendered  competent  by  endorsing  his  name  on 
the  record,  according  to  the  statute,  as  its  provisions  do  not 
apply  where  the  witness  is  directly  interested  in  the  event 
of  the  suit,  as  this  witness  is  clearly  shewn  to  be  ;  and  his 
competency  could  only  be  restored  by  a  release.  A  witness 
may  have  an  interest  where  the  verdict  would  be  evidence 
in  a  subsequent  action  by  him,  and  also  a  direct  interest  in 
the  event  of  the  suit  itself ;  as,  if  an  action  were  brought  by 
a  party  to  try  a  right  under  a  custom,  which  it  was  his 
interest  to  establish,  he  claiming  a  similar  right  under  the 
custom,  he  would  be  incompetent  from  the  fact  of  his  being 
enabled  to  avail  himself  of  the  verdict  in  support  of  his 
own  claim  of  the  same  nature  in  a  future  action,  besides  the 
liability  which  he  might  incur  in  paying  the  costs  of  the  first 
action.  Here  the  witness  has  a  direct  and  immediate  in- 
terest in  the  event  of  the  suit,  being  liable  to  costs  on  a 
recovery  against  the  defendant,  and  being  entitled  to  avail 
himself  of  a  verdict  in  his  favor;  and,  although  in  the  latter 
case  the  endorsement  of  his  name  on  the  record  would 
prevent  his  having  the  benefit  of  the  verdict,  yet  that  would 
not  affect  the  direct  interest  which  would  remain  in  his 
liability  to  pay  the  costs,  which  could  only  be  removed  by 
a  release. 

Rule  discharged. 


Bradbury  et  al.  v.  Loney. 

Ca.  Sa. — Discharge  from  first  Ca.  Sa.  under  mis  apprehension — Second  not 

issuable. 

Where  the  defendant  had  been  discharged  from  custody  on  a  writ  of  Ca.  Sa. 
by  the  partner  of  the  plaintiffs'  attorney,  under  the  supposition  that  the 
debt  for  which  the  defendant  had  been  arrested  had  been  compromised  by 
the  acceptance  of  new  securities  by  the  plaintilfs,  but  it  afterwards  ap- 
peared the  plaintiffs  had  not  accepted  the  securities — the  court  refused  to 
order  that  a  new  writ  of  Ca.  Sa.  should  be  issued. 

An  application  was  made  for  a  rule  on  the  clerk  of  the 
Crown  and  Pleas  to  issue  a  pluries  writ  of  Capias  ad  Satis^ 
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faciendum  in  this  cause,  upon  ibe  following  statement  of 
facts: — On  the  12th  of  December,  iS38,  the  defendant  was 
arrested  on  3.  pluries  writ  of  Ca.  Sa.,  and  admitted  to  the 
limits.  About  the  end  of  November,  1839,  the  defendant 
went  to  the  office  of  G.  S.  Jarvis,  Esquire,  the  plaintiff's 
attorney,  who  had  issued  the  writ,  and  shewed  him  a  letter 
which  he  had  received  from  Bradbury,  one  of  the  plaintiffs, 
purporting  to  be  in  answer  to  one  received  from  the  de- 
fendant, offering  terms  of  settlement,  which  Bradbury  in 
his  letter  refused,  but  offered  to  come  to  an  arrangement 
on  other  terms,  which  were  in  effect  that  the  defendant 
should  give  him  a  good  endorsed  note  for  £50,  payable  on 
from  the  1st  to  the  4th  of  February,  1840,  at  his  office,  and 
the  balance  due  in  payments  annually  of  £50,  the  notes  to 
be  approved  of  by  Bradbury,  who  stated  in  his  letter  that 
his  reason  for  giving  so  long  a  time  was  that  he  might  re- 
ceive undoubted  paper,  and  that  he  would  not  feel  himself 
bound  to  these  conditions  after  the  25th  of  November. 
Mr.  Jarvis,  who  was  not  the  attorney  in  the  action,  but  had 
only  issued  the  writ,  said  that  although  the  time  limited 
bad  expired,  he  would  receive  the  notes  endorsed  by  the 
defendant's  brother  and  father,  and  send  them  to  Bradbury 
for  his  approval.  On  the  13th  of  December,  1839,  in  the 
absence  of  Mr.  Jarvis,  the  defendant,  with  his  father  and 
brother  went  to  his  office,  and  gave  to  a  partner  of  Mr. 
Jarvis  (Mr.  Pringle),  notes  as  agreed  on  by  Mr.  Jarvis, 
according  to  the  terms  of  Bradbury's  letter,  and  Mr.  Pringle 
thereilpon,  without  the  knowledge  of  Jarvis,  and  without 
any  instructions  either  from  him  or  either  of  the  plaintiffs, 
but  at  the  suggestion  of  the  defendant  alone,  gave  him  a 
paper  stating  that  "  this  suit  had  been  settled  agreeably  to 
the  tenor  of  Mr.  Bradbury's  letter  of  the  14th  of  November, 
1839,  and  that  the  defendant  was  in  consequence  dis- 
charged." The  notes  were  forwarded  by  Pringle  to  Mont- 
real to  Bradbury,  but  he  was  not  informed  that  the 
defendant  had  been  discharged.  On  the  17th  of  December, 
1839,  Bradbury  returned  the  notes  to  Messrs.  Jarvis  and 
Pringle,  stating  that  he  did  not  approve  of  the  security,  and 
should  hold  the  defendant  still  bound  by  the  judgment. 
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The  defendant  Loney,  on  obtaining  the  written  discharge, 
took  it  to  the  sheriff,  and  received  a  surrenderor  the  bail 
bond  to  the  linnits,  of  which  fact  Mr.  Jarvis  was  ignorant, 
as  well  as  of  the  written  discharge  given  by  Pringle,  and 
upon  his  return  home,  he  (Mr.  Jarvis)  learning  that  Brad- 
bury had  refused  the  notes,  directed  them  to  be  given  up  to 
Loney.  Afterwards  an  action  was  brought  on  these  notes 
by  Mr.  Jarvis  against  Loney,  but  he  failed  to  recover,  on 
the  ground  that  having  been  deliberateJy  rejected  and  given 
up  by  the  payee,  Loney  was  no  longer  liable  upon  them. 
It  was  also  sworn  that  neither  Jarvis  nor  Pringle  had  ever 
been  authorized  to  settle  with  the  defendant,  and  discharge 
him  from  the  writ  or  judgment ;  that  the  sheriff  who  dis- 
charged the  defendant  was  insolvent,  and  that  no  part  of 
the  debt  had  been  paid. 

Per  Cur. — We  have  given  much  consideration  to  the 
facts  of  this  case,  and  are  of  opinion  that  we  cannot  with 
propriety  make  any  such  order  as  prayed  for,  directing 
the  issuing  of  a  new  writ  of  Ca.  Sa.  The  party  has  a 
right  to  contend  that  being  discharged  from  custody  in  ex- 
ecution by  the  direction  of  the  plaintiff's  attorney,  he  can, 
at  least,  not  be  taken  again  for  the  same  debt,  and  we  must 
not  anticipate  by  any  order  of  ours  the  judgment  which  it 
might  become  necessary  to  give  on  that  question.  If  the 
debt  is  not  satisfied  by  what  has  taken  place,  the  party  may 
either  bring  an  action  on  the  judgment,  or  may  bring  his 
Scire  Facias,  and  then  the  defendant  may  plead  in  bar  of 
execution,  and  the  question  will  come  up  in  a  formal 
manner. 

Rule  refused. 
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Doe  Sheriff  v.  McGillveray. 

Ejectment — Agreement  for  piircJiase — Action  after  default. 

Where  the  defendant  entered  into  land  under  an  agreement  to  purchase, 
with  a  covenant  that  he  should  enjoy  until  default  made  in  payment  of 
any  part  of  the  purchase  money,  which  was  payable  in  instalments  : 

Held,  that  on  making  default  he  might  be  ejected  without  any  notice  to 
quit  or  demand  of  possession. 

Ejectment  for  land  in  Fitzroy. — The  plaintiff  made  title 
as  grantee  of  the  Crown,  and  the  defendant  proved  that  he 
made  a'sealed  agreement  with  the  plaintiff  for  the^purchase 
of  the  premises  in  October,  1836,  for  £300,  to  be  paid,  £50  on 
the  1st  of  November,  1836,  and  the  rest  in  annual  instalments 
of  the  same  sum ;  the  defendant  to  enter  and  retain  possession 
until  default,  and  the  plaintiff  to  give  a  good  title,  on  the  1st 
of  November,  1841,  to  the  defendant,  if  he  performed  his  part 
of  the  agreement.  The  defendant  paid  only  one  instalment, 
built  a  good  house,  and  continued  to  occupy  and  improve  the 
premises,  under  the  view  of  the  lessor  of  the  plaintiff,  until 
this  action  was  brought ;  and  contending  now  that  he  was 
entitled  to  a  demand  of  possession  before  an  ejectment 
could  be  brought,  a  verdict  was  rendered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit  npon 
this  point. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiff  must  be  allowed 
to  retain  his  verdict.  Upon  the  last  trial  we  thought 
upon  the  evidence  that  there  was  room  to  infer  such 
an  acquiescence  on  the  part  of  the  lessor  of  the  plaintiff 
in  the  defendant's  possession  as  would  make  a  demand 
of  possession  proper,  before  the  defendant  could  be  treated 
as  a  trespasser.  Upon  that  trial  no  evidence  whatever 
was  given  to  explain  the  true  position  of  the  parties  ; 
how  the  possession  was  first  taken,  or  the  footing  upon 
which  it  could  be  maintained.  Now  we  see  that  the  de- 
fendant went  in  upon  a  written  contract  to  purchase  ;  that 
h6  was  bound  to  make  certain  payments  on  certain  days ; 
that  he  was  only  to  be  suffered  to  retain  possession  until  he 
should  make  default  in  fulfilling  his  part  of  the  agreement ; 
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in  other  words,  that  if  he  failed,  he  was  bound  to  go  out 
of  possession,  and  that  he  was  never  to  receive  a  title  unless 
he  performed  his  covenants.  Then  it  is  proved  that  he  has 
made  default,  the  day  has  past,  and  he  makes  no  effort  to 
shew  that  he  has  paid  the  money.  On  these  facts  the 
case  of  Doe  ex.  dem.  Leeson  v.  Sayer  (3  Campbell,  8,)  is  an 
express  authority  for  holding  that  the  defendant  is  to  be 
looked  upon  as  a  tenant  at  sufferance  ;  that  he  stands  on  the 
same  footing  as  where  there  is  a  clause  of  re-entry  on  breach 
of  covenant  in  a  lease.  Under  such  circumstances  the 
decision  of  the  King's  Bench  in  the  case  of  Right  dem. 
Lewis  et  al.  v.  Beard  (13  East.  210),  does  not  apply.  The 
corectness  of  Lord  EUenborough^s  ruling  in  Leeson  v. 
Sayer  seems  not  to  have  been  questioned,  and  the  facts 
in  that  case  were  more  in  favor  of  the  defendant  than  in 
the  case  before  us,  because  he  had  paid  the  interest  of 
the  instalments  in  arrear,  though  he  was  in  default  in 
regard  to  the  principal.  There  was  some  color  there  for 
presuming  a  subsequent  agreement  that  he  might  con- 
tinue in  possession.  The  evidence  in  this  case  seems  to 
furnish  no  ground  whatever  for  such  a  presumption. 

Rule  discharged. 


Lock  et  al.  v.  Reid  et  al. 

Guarantee — Statement  of  consideration. 
A  guarantee  endorsed  on  a  promissory  note  at  the  time  of  its  execution  in 
the  following  words :    We  guarantee  the  payment  of  the  within  note,"  does 
not  shew  a  sufficient  consideration  for  the  promise,  the  case  being  within 
the  Statute  of  Frauds. 

Assumpsit. — The  first  count  of  the  declaration  set  forth 
that  McMahon  and  McMasters  were  indebted  to  the  plain- 
tiffs (before  the  defendants'  undertaking)  in  £50  for  a  boat 
sold  to  them ;  and  thereupon,  on  the  8th  of  November,  1840, 
in  consideration  of  the  premises,  and  that  the  plaintiffs 
would  give  time  of  payment  to  the  said  McMahon  and 
McMasters  until  the  1st  of  August  then  next,  the  de- 
fendants undertook  to  pay  to  the  plaintiffs  the  said  £50  on 
the  1st  of  August  then  next ;  that  the  plaintiffs  did  forbear 
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and  give  time,  &c. ;  that  McMahon  and  McMasters  did  not 
pay,  and  that  the  defendants,  having  received  notice  of  their 
failure,  became  liable  to  pay. 

The  second  count  stated  that  the  McMahon  and  Mc- 
Masters were  indebted  to  the  plaintiffs  in  £50,  and  in 
consideration  that  the  plaintiffs  vt^ould  take  their  pro- 
missory note  for  that  amount,  payable  on  the  1st  of 
August  then  next,  the  defendants,  by  an  endorsement 
on  the  said  promissory  note,  did  guarantee  the  payment 
of  the  said  £50  in  the  said  note  specified,  according 
to  the  tenor  and  effect  thereof;  that  the  plaintiffs,  confiding 
in  their  undertaking,  took  the  note  from  McMahon  and 
McMasters,  who  failed  to  pay  it  when  due,  of  which  the 
defendants  had  notice,  but  nevertheless  refused  to  pay. 
There  was  also  a  count  against  the  defendants  as  makers 
trial  of  the  promissory  note,  and  the  common  counts.  On  the 
the  plaintiffs  produced  a  promissory  note,  corresponding  with 
that  set  out  in  the  declaration,  made  by  McMahon  and  Mc- 
Masters, with  a  guarantee  endorsed,  signed  by  the  defend- 
ant, in  the  following  form  :  "We  guarantee  the  payment  of 
the  within  note."  The  Chief  Justice,  who  tried  the  cause, 
considered  that  no  sufficient  consideration  for  the  guar- 
antee appeared  to  satisfy  the  fourth  section  of  the  Statute 
of  Frauds,  but  he  allowed  the  plaintiff  to  take  a  verdict, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant  on 
this  point. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  that  this  writing  endorsed  on  the 
note,  whereby  the  defendant  simply  engaged  to  guar- 
antee the  payment  of  it,  does  not  import  on  the  face 
of  it  a  consideration,  such  as  is  necessary  to  give  it  va- 
lidity under  the  statute,  as  an  agreement  to  pay  the  debt  of 
another.  It  is  too  late  now  to  consider  whether  it  was  a 
reasonable  construction  of  the  word  agreement  in  the 
statute  29  Charles  II.,  to  hold  that  not  only  the  undertaking, 
but  the  consideration  for  the  undertaking,  must  be  stated  in 
the  written  memorandum.  That  point  is  settled  by  nume- 
rous decisions,  and  we  have  only  to  inquire  whether  the 
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writing  does  import  a  consideration,  and  there  seems  no 
sufficient  ground  for  us  to  hold  that  it  does.  The  case  of 
Hawes  et  al.  v.  Armstrong  (1  Bing.  N.  C.  761),  is  a  direct  au- 
thority against  the  plaintiff,  and  it  is  evident  that  although  we 
may  conjecture  a  consideration,  such  as  forbearance  for  the 
time  given  by  the  note,  yet  none  such  is  stated,  and  for  all 
that  appears  the  defendants  may  have  given  the  guarantee 
upon  a  wholly  different  consideration,  or  upon  none  al 
all.  It  is  said  to  be  the  inclination  of  the  courts  at  present 
rather  to  lean  against  too  great  strictness  in  the  construc- 
tion of  instruments  of  this  nature,  which  are  usually  and 
necessarily  drawn  up  without  resort  to  professional  assist- 
ance ;  but  among  the  most  recent  decisions  I  can  find  none 
that  go  the  length  of  supporting  this  action, — 4  M.  &  Scott, 
622  ;  I  Tyr.  304;  5  B.  &  Ad.  1109  ;  3  N.  &  M.  196  ;  2 
A.  &  E.  473. 

Rule  absolute. 


Regina  v.  Balkwell. 

Mandamus  to  a  member  of  the  corporation  individually — Return  disputing  name 
of  corporation. 

It  is  no  return  to  a  mandamus  to  A,,  a  member  of  the  Board  of  Police  of 
London,  that  the  President  and  Board  of  Police  of  London  is  the  corporate 
name,  and  that  there  is  no  such  name  as  the  Corporation  of  the  Town  of 
London — the  writ  having  been  directed  to  him  by  name,  describing  him 
as  a  member  of  such  corporation. 

The  court  will  not,  on  a  suggestion  that  the  return  to  a  writ  of  mandamus 
was  not  actually  made  by  the  authority  of  the  person  to  whom  the  writ  is 
directed,  as  it  purports  to  be  made,  treat  it  as  a  nullity :  it  must  be  ex- 
pressly shewn  that  it  was  unauthorised,  to  enable  them  to  do  so. 

In  Michaelmas  term  last  a  mandamus  Nisi  issued, 
directed  to  "  John  Balkvv^ell,  one  of  the  members  of  the 
Corporation  of  the  Town  of  London,  in  the  District  of  Lon- 
don, in  the  Province  of  Canada,"  commanding  him,  imme- 
diately after  the  receipt  of  the  writ,  "  to  admit  and  swear 
one  John  O'Neill  into  the  place  and  office  of  member  of 
the  Board  of  Police  for  St.  George's  ward,  of  the  said  town 
of  London."  The  w^rit  recited  that  John  O'Neill  "  was 
elected  and  chosen  into  the  place  and  office  of  member  of 
the  Board  of  Police  for  the  said  town,  for  the  ward  of  St. 
George,  and  ought  by  the  said  John  Balkwell  to  have  been 
admitled  and  sworn  into  the  said  office;"  that  after  his 
election  he  had  required  Balkwell  to  admit  and  swear  him 
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into  office,  but  that  Balkwell,  well  knowing  the  premises, 
had  without  any  cause  refused.  It  was  not  stated  in  the 
writ  when  O'Neill  was  elected,  or  for  what  time  he  was  to 
serve,  nor  when  nor  where  he  presented  himself  to  the  de- 
fendant to  be  sworn.  The  defendant  returned  to  this  writ 
''that  the  President  and  Board  of  Police  of  London  are 
incorporated  by  that  name,  and  that  there  is  no  such  body 
as  the  Corporation  of  the  Town  of  London,  nor  is  he,  the  said 
John  Balkwell,  a  member  of  any  such  corporation  and  it 
was  moved  this  term  that  this  return  be  quashed,  and  a  per- 
emptory mandamus  issue. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  mandamus  was  obtained  upon  affidavits  setting  forth 
an  election  of  O'Neill,  his  presenting  himself  in  due  time 
to  Balkwell,  one  of  the  members  of  the  Board,  lo  be  sworn 
into  office,  and  the  refusal  of  the  latter  to  administer  the 
oath.  Balkwell  having  rested  his  case  upon  the  return, 
v/hich  merely  takes  exception  to  the  direction  of  the  writ, 
there  is  nothing  regularly  before  us  shewing  why  O'Neill 
was  not  allowed  to  take  the  oath,  or  whether  his  place  has 
been  supplied  by  another  election,  and  is  now  full.  Neither 
do  we  see  that  the  election  of  O'Neill  has  been  complained 
of,  and  the  complaint  determined  by  the  Board  as  the 
statute  directs.  As  to  the  alleged  misdirection; — undoubt- 
edly there  is  no  such  corporation  as  the  "  Corporation  of  the 
Town  of  London,  in  the  District  of  London,"  and  if  the 
object  of  the  writ  were  to  compel  the  "  President  and  Board 
of  Police  of  London"  (which  is  the  true  name  of  incorpo- 
ration) to  do  any  certain  act,  it  would  be  a  good  exception 
that  the  command  is  not  directed  to  the  right  body.  But 
here  the  writ  is  directed  to  an  individual  by  name  ;  he  is 
inaccurately  described,  but  there  can  be  no  doubt  what 
person  is  meant ;  and  unless  we  could  hold,  which  I  think 
we  cannot,  that  the  authority  or  duty  to  administer  the  oath 
must  appear  on  the  face  of  the  writ,  it  cannot  be  material 
that  there  is  an  error  in  a  description  unnecessarily  ap- 
pended to  his  name.  This  court  must  be  supposed  to  have 
satisfied  themselves  before  granting  the  writ  that  Balkwell 
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was  a  proper  person  to  administer  the  oath  by  reason  of  the 
duty  being  legally  thrown  upon  him.  Admitting  then 
that  this  objection  does  not  lie  against  the  writ,  it  has  been 
urged  by  the  other  side  that  the  return  has  been  put  on  with- 
out authority  from  Balkwell ;  it  is  admitted  that  the  signa- 
ture to  it  is  his,  but  it  is  merely  surmised  that  the  return 
was  written  over  his  name  by  his  attorney,  and  it  is  ob- 
jected that  it  is  not  shewn  that  the  latter  had  any  specific 
authority  to  make  the  return  he  has,  and  that  on  this  account 
it  should  be  quashed.  It  is  of  little  moment  to  consider 
this  objection,  if  the  return  itself  be  insufficient  and  bad, 
which  I  think  it  clearly  is.  But  upon  principle  and  au- 
thority (2  Salk.  431)  we  are  restrained,  in  my  opinion,  from 
questioning  the  authenticity  of  the  return,  until  it  is  im- 
peached by  direct  and  positive  evidence  of  its  having  been 
made  without  authority.  It  is  sufficient  if  this  return  have 
been  made  with  his  privity,  which  we  must  presume  it  has 
been,  until  the  contrary  is  shewn.  We  are  next  to  consider 
whether,  as  there  has  been  no  sufficient  return,  we  ought 
not  to  grant  a  peremptory  mandamus.  It  is,  in  my  opinion, 
discretionary  whether  we  shall  do  so  or  not,  and  I  am  in 
this  case  in  favor  of  granting  the  writ.  It  is  true  that  for 
all  w^e  know  there  may  be  another  person  filling  the  office 
to  which  O'Neill  seeks  to  be  admitted,  but  it  is  not  shewn 
that  there  is — not  properly  shewn,  1  mean  ;  and  if  it  were, 
that  does  not  appear  to  be  a  conclusive  reason  against 
granting  this  remedy,  though  this  court  might  in  its  discre- 
tion forbear,  and  leave  the  right  to  be  determined  by  quo 
warranto.  The  time  is  too  short,  however,  for  such  a  pro- 
ceeding, before  all  interest  in  the  subject  matter  will  be  at 
an  end.  Again  :  If  it  had  appeared  that  the  board  had,  upon 
a  regular  complaint  of  an  undue  election,  heard  and  de- 
termined the  matter,  that  would  have  restrained  us  from 
interposing,  but  the  refusal  to  administer  the  oath  is  not 
supported  upon  this  ground.  The  writ  is  not  framed  so  as 
to  shew  the  right  distinctly.  It  is  not  stated  when  O'Neill 
was  elected,  or  for  what  year  he  was  to  serve  ;  but  the  pre- 
cedents are  not  uniform.  I  think  on  the  whole  case  that  it 
is  just  the  writ  should  go. 

Mandamus  ordered. 
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Perrin  v.  Joyce. 

Malicious  arrest — Proof  of  actual  arrest. 
In  an  action  for  a  malicious  arrest,  the  arrest  is  not  proved  by  shewing  that 
the  bailiff  to  whom  the  warrant  was  directed  went  to  the  plaintiff's  house, 
and  told  him  at  the  door  that  he  had  a  writ  against  him,  but  did  not  enter 
the  house,  or  touch  him,  and  afterwards  left  him,  on  his  promise  to  put  in 
bail  the  next  day,  which  he  did. 

Case^  for  maliciously  arresting  the  plaintiff  on  mesne 
process,  without  having  cause  to  apprehend  that  he  would 
leave  the  province.  It  was  proved  at  the  trial  that  the 
plaintiff  was  a  baker,  residing  in  the  town  of  London,  and 
that  he  was  in  the  habit  of  going  to  the  United  States  on 
business,  and  that  just  before  the  arrest  by  the  defendant 
he  had  openly  stated  his  intention  of  going  to  the  States  as 
usual ;  that  before  the  alleged  arrest  a  warrant  was  granted 
to  Parke,  a  bailiff,  by  name,  and  the  gaoler  of  the  London 
District ;  that  Parke  in  the  evening  went  to  the  plaintiff's 
house  and  found  him  at  home,  but  occupied  ;  that  he  did 
not  actually  arrest  him  by  touching  him,  but  informed  him 
of  the  writ,  and  left  him,  satisfied  with  a  promise  which  he 
made  that  he  would  put  in  bail  on  the  following  day  ; 
that  on  the  next  day  Parke  was  absent,  and  his  brother 
gaoler  went  to  look  after  the  plaintiff  to  have  the  bail  put 
in;  that  he  found  him,  and  they  went  together  and  had 
the  bail-bond  executed,  but  the  gaoler  said  that  he  did  not 
consider  the  plaintiff  was  arrested  by  him,  or  in  his  custody, 
as  he  conceived  an  arrest  had  been  made  on  the  previous 
evening  by  his  brother.  The  defendant  moved  for  a  non- 
suit, and  had  leave  reserved,  on  the  grounds  that  there  was 
no  arrest,  and  that  the  evidence  given  of  the  plaintiff's  in- 
tention to  leave  the  province  was  sufficient  to  justify  the 
arrest. 

Robinson,  C.  J. — I  am  of  opinion  with  the  defendant  on 
both  of  these  exceptions.  I  think  that  the  evidence  did  not 
make  out  proof  of  an  arrest,  nor  anything  that  carf  be  re- 
ceived as  equivalent  to  an  arrest.  If  the  gaoler,  being  only 
designated  in  the  warrant  by  his  name  of  office,  had  made 
the  arrest  under  it  out  of  the  precincts  of  the  gaol,  I  am 
not  prepared  to  say  that  such  an  arrest  would  have  been 
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good.  The  case  wholly  failing  on  this  ground,  there  is  no 
necessity  for  adjudging  upon  the  other  point.  As  at  present 
advised,  however,  I  think  it  is  clearly  permitted  to  a  creditor 
to  hold  his  debtor  to  bail,  whenever  he  can  shew  good 
grounds  for  apprehending  that  he  will  leave  the  province 
without  paying  him.  The  statute  requires  nothing  more  ; 
and  if  he  chooses  to  exact  it,  he  is  entitled  to  bail  when  the 
intention  to  depart  is  manifest ;  the  cause  of  going,  or  the 
probability  or  even  certainty  of  returning,  do  not,  I  think, 
affect  the  right  to  arrest. 

Macaulay,  J.,  and  Hagerman,  J.,  concurred. 

Jones,  J. — I  think  there  was  no  arrest  proved,  neither 
do  I  think  the  warrant  directed  to  the  gaoler  by  his  name 
of  office  alone  an  authority  to  execute  the  writ.  It  is  not 
the  business  of  the  gaoler,  any  more  than  any  public  officer, 
such  as  the  clerk  of  the  peace,  or  clerk  of  the  district  court, 
to  execute  process ;  and  this  being  a  special  authority,  he 
should  be  named  in  the  warrant. 

Rule  absolute. 


McMahon  v.  Ingersoll. 

Indemnity  bond — Interest  beyond  amount  of  penalty. 
A  plaintiff  on  a  bond  of  indemnity  cannot  recover  interest  in  the  nature  of 
damages  beyond  the  amount  of  the  penalty  of  the  bond. 

Debt,  on  indemnity  bond  given  to  the  plaintiff,  as  sheriff, 
to  save  him  harmless  from  all  actions,  &c.,  by  reason  of 
the  seizure  and  sale  of  the  property  of  one  Cornelius  Van- 
alstein,  at  the  suit  of  Juliet  Casey,  in  the  District  Court, 
the  property  being  claimed  as  belonging  to  Vanalstein's 
son.  The  defendant  pleaded  non  damnificatus^  and  also, 
that  if  the  plaintiff  were  damnified,  it  was  by  his  own 
wrong.  The  plaintiff  replied  to  the  first  plea  that  he  did 
sell  the  goods  levied  on  as  the  property  of  C.  Vanalstein, 
under  Casey's  writ ;  that  afterwards  one  A.  Vanalstein 
brought  trespass  against  him  for  the  seizure  and  sale,  and 
recovered  £l\  5s.  Id.,  of  which  the  defendant  and  Casey 
had  notice,  but  that  the  defendant  had  not  indemnified  him; 
and  also  assigned  a  farther  breach  that  one  L.  Vanalstein 
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had  prosecuted  one  Maguire,  a  bailiff  in  the  District  Court, 
for  the  seizure  and  sale,  and  had  recovered  against  him 
£23  6s.  Od.,  Ml  8s.  6d.  of  which  the  plaintiff  had  to  pay, 
&c.  ;  and  to  the  other  plea,  that  he  had  been  damnified  by 
means  of  the  seizure  and  sale  of  the  property,  &c.,  and 
not  by  his  own  default:  and  the  defendant  rejoined,  denying 
that  the  injury  had  been  sustained  as  alleged  in  the  repli- 
cation. At  the  trial  it  appeared  that  the  penalty  of  the 
bond  was  £60,  and  there  was  a  great  deal  of  conflicting 
evidence  as  to  whether  the  defendant  had  not  directed  the 
plaintiff  not  to  sell  the  goods;  but  the  learned  judge  did 
not  leave  that  fact  to  the  jury,  but  directed  them  that 
nothing  but  a  release  would  absolve  the  defendant  from  his 
bond.  The  jury  found  for  the  plaintiff,  and  assessed  the 
damages  on  the  first  breach  at  £60,  and  £5  Is.  9|d.  being 
for  the  interest  thereon,  being  in  the  nature  of  damages  for 
detaining  the  debt ;  and  the  defendant  moved  to  set  aside 
this  verdict  as  against  law  and  evidence,  or  to  strike  out 
the  amount  given  by  the  jury  for  interest,  as  the  verdict 
was  beyond  the  penalty  of  the  bond. 

Robinson,  C.  J. — I  think  it  clear  that  the  plaintiff  cannot 
in  this  case  recover  interest  beyond  the  penalty  of  the  bond, 
as  damages  for  detaining  the  debt,  nor  do  I  say  that  in  any 
case  a  plaintiff  could  so  recover,  though  it  is  not  necessary 
to  determine  that  point  now.  I  am  of  opinion  also  that  the 
pleadings  clearly  raise  the  issue  whether  the  plaintiff  sus- 
tained any  damage,  except  what  he  incurred  unnecessarily 
and  of  his  own  v/rong,  by  persisting  in  selling  the  goods 
at  the  plaintiff's  suit,  when  he  desired  him  to  forbear. 
The  intention  of  the  indemnity  was  to  save  the  sheriff 
harmless  if  he  obeyed  the  defendant's  instructions,  not  if  he 
proceeded  in  opposition  to  them  ;  and  it  was  clearly  in  the 
discretion  of  Ingersoll,  when  he  found  reason  to  forbear 
acting  on  the  execution,  to  direct  the  sheriff  accordingly, 
and  it  was  not  for  the  latter,  because  he  held  an  indemnity, 
to  persist  uselessly  in  getting  both  himself  and  the  plaintiff 
in  the  suit  into  difficulty. 

The  other  judges  concurred. 

Rule  absolute  without  costs. 
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Gumming  v.  Hill. 

Distress — Rent  payable  in  leather — Lease. 

A  rent  of  a  sum  certain  reserved,  payable  in  leather,  may  be  distrained  for. 
The  words  "  agrees  to  let  or  hire"  are  words  of  a  present  demise,  where  the 

contrary  does  not  appear  to  be  the  intention  in  the  instrument  in  which 

they  are  contained. 

Debt  on  the  statute  11  Geo.  II.  ch.  19,  to  recover  double 
the  value  of  goods  fraudulently  and  clandestinely  ren:ioved 
to  evade  a  distress.  The  declaration  stated  that  Bennett 
and  Hawkins  were  tenants  to  the  plaintiff  of  certain  pre- 
mises described,  at  and  under  a  certain  yearly  rent,  payable 
yearly,  to  wit,  on  the  ISth  of  August  in  each  year,  frona  the 
day  of  the  demise  ;  that  they  occupied  until,  at,  and  after  the 
fraudulent  removal  of  the  goods  complained  of;  that  £100 
of  rent  became  due,  and  that  there  were  goods  of  the 
tenants  on  the  premises  ;  that  they  were  fraudulently  re- 
moved to  evade  the  distress;  and  that  the  defendarit  know- 
ingly assisted  them  in  the  fraudulent  removal,  with  intent, 
&c. ;  that  the  goods  were  of  the  value  of  £100.  Plea  nil 
debet.  At  the  trial  the  plaintiff  proved  a  written  agreement 
not  under  seal,  dated  the  1st  of  August,  1838,  whereby  he 
"  agrees  to  let  or  hire  to  Bennett  and  Hawkins  his  tan  yard 
and  shop,  together  with  his  house  and  all  his  premises,  south 
of  Main  street,  in  the  village  of  Wellington  (except  certain 
rooms)  together  with  the  stock  on  the  premises  consisting 
of  100  sides  of  sole  and  harness  leather,"'  &c.,  and  Bennett 
and  Hawkins  agreed  "  to  pay  Cummings  £100  annually  for 
the  use  of  the  said  premises,  to  be  paid  in  merchantable 
leather  at  the  market  price,"  and  to  leave  the  premises  in 
repair  at  the  expiration  of  three  years  from  the  date,  and 
"  to  return  the  tools  and  furniture,  and  the  same  amount  of 
stock,  or  pay  for  them  at  the  prices  mentioned."  It  was 
proved  that  the  rent  was  due,  and  a  clear  case  of  fraudulent 
removal  by  the  tenant,  with  the  defendant's  knowledge  and 
assistance,  was  made  out.  The  defendant  moved  for  a 
nonsuit,  on  the  ground  that  there  was  no  demise,  but  only 
an  agreement  for  a  lease,  and  that  there  was  a  variance 
between  the  rent  in  the  agreement,  which  was  payable  in 
leather,  and  that  stated  in  the  declaration,  payable  in 
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money.  The  plaintiff  obtained  a  verdict  for  £140,  and  the 
defendant  moved  this  term  on  the  objections  raised  at  the 
trial. 

Robinson,  C.  J. — I  think  it  is  clear,  on  examining  the 
instrument  relied  on  as  a  demise  and  the  evidence  given 
upon  the  trial,  that  the  verdict  for  the  plaintift'  must  stand, 
none  of  the  objections  to  his  recovery  being  valid.  It  is 
plain  that  the  instrument  constitutes  a  lease ;  "  agrees  to 
let  or  hire"  are  words  of  present  demise,  when  they  are 
not  coupled  with  other  words  which  shew  that  it  was  not 
intended  to  give  them  that  effect,  but  that  the  parties  in- 
tended nothing  more  than  a  stipulation  that  a  demise  should 
be  made  thereafter, — 7  Bing.  592.  Here  it  is  quite  plain 
that  no  future  lease  was  contemplated ;  the  instrument  pro- 
duced was  all  the  demise  intended  to  be  created,  and  it  is 
sufficient  for  the  purpose.  Then  it  is  equally  clear  that 
there  is  no  ground  for  objecting  a  variance  between  the 
lease  declared  on  and  that  produced.  It  is  true  that  the 
rent  is  reserved  payable  in  leather ;  but  such  a  rent  may 
be  distrained  for,  the  amount  being  certain,  viz:  £100, 
and  the  declaration  does  not  mis-state  the  lease  in  that 
respect,  for  it  does  not  state  that  the  rent  was  payable  in 
money.  It  is  correct  in  the  statement  so  far  as  it  goes, 
and  enough  is  set  forth  for  the  purpose  of  this  action.  It 
is  plain  also  on  the  face  of  the  lease  that  the  rent  was  re- 
served for  the  premises,  not  for  the  use  of  the  implements 
and  stock,  which  were  to  be  returned  at  the  end  of  the 
term,  and  nothing  was  to  be  paid  for  their  use  in  the  mean- 
time. The  verdict  is  not  liable  to  exception  on  other 
grounds,  the  evidence  proving,  as  I  think,  a  very  clear 
case  against  this  defendant  under  the  statute. 

Macaulay,  J.,  concurred. 

Jones,  J. — I  consider  that  the  agreement  proved  contains 
a  good  present  demise,  and  that  the  allegation  in  the  de- 
claration that  a  certain  sum, — to  wit,  £100 — the  rent  afore- 
said for  one  year,  became  and  was  due,  is  sufficiently 
slated,  and  the  proof  of  its  being  reserved  payable  in 
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leather  is  no  variance.  In  Gwinnet  v.  Phillips  et  al.  (3 
T.  R.  648),  in  a  similar  action,  Zorc?  Kenyon  says  :  "It  was 
impertinent  to  state  what  the  rent  was  ;  the  defendants  in- 
(furred  a  penalty  under  this  act  of  parliament,  in  fraudu- 
lently removing  the  goods  which  were  subject  to  the 
distress.  Whether  £5  or  any  other  sum  was  in  arrear 
was  perfectly  immaterial ;  the  damages  were  not  to  be 
measured  by  the  quantity  of  the  rent,  but  by  the  value  of 
the  £:oods  removed." 

Hagerman,  J.,  concurred. 

Rule  discharged. 


Stoddart  v.  Arderly. 

Distress  loithout  rent  being  due — Declaration — 3  Wm.  ^  M.  ch.  5. 

In  an  action  upon  the  statute  3  Wm.  &  M.  ch.  5,  for  taking  a  distress  when 
no  rent  was  due,  it  is  not  necessary  to  set  forth  in  the  declaration  any  ten- 
ancy between  the  parties  ;  it  is  sufficient  if  it  appear  that  the  seizure  was 
made  under  colour  of  a  distress. 

The  statute  1  Vic.  ch.  16  has  not  dispensed  with  the  necessity  for  two 
sworn  appraisers. 

Case,  for  excessive  and  irregular  distress.  The  first 
count  set  out,  that  before  the  committing  of  the  grievances 
by  the  defendant  the  plaintiff  held  and  enjoyed  certain 
premises,  with  the  appurtenances,  at  and  under  a  certain 
rent  therefor  payable  by  the  said  plaintiff,  to  wit,  the  rent 
of  five  shillings  per  week  ;  yet  the  said  defendant  seized, 
took  and  distrained  divers  callle,  &c.,  upon  the  said  pre- 
mises, of  great  value,  &c.,  and  afterwards  sold  the  same 
for  certain  rent  pretended  by  the  said  defendant  to  be 
in  arrear  and  due  to  the  said  defendant  for  the  rent  of  the 
said  premises,  &c.,  whereas  there  was  no  rent  due.  The 
second  count  was  for  selling  the  goods  without  having 
them  appraised  by  the  two  sworn  appraisers.  To  the  first 
count  the  defendant  demurred  specially,  because  it  was  not 
alleged  that  the  plaintiff  held  the  premises  as  tenant  to  the 
defendant;  and,  to  the  second,  pleaded  that  the  distress  was 
for  rent  due  under  £20,  and  that  the  goods  were  appraised 
by  one  sworn  appraiser;  and  to  this  plea  the  plaintiff  de- 
murred generally,  the  plaintiff  supporting  it  on  argument 
under  1  Vic.  ch.  16,  regulating  the  costs  on  distresses  for 
sums  under  £20. 

2  Q  VOL.  VI. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  count,  which  is  upon  the  statute  2  W.  &  M. 
ch.  5,  is  certainly  warranted  by  the  precedent  in  2  Chitty's 
Pleading,  which  states  the  cause  of  action  precisely  as  this 
does,  with  the  exception  of  averring  that  the  plaintiff  held 
the  premises  as  tenant,  &c.;  but  we  observe  that,  as  counsel 
stated  in  argument,  there  is  a  recommendation  in  a  note  to 
the  precedent,  that  if  there  is  any  question  about  the  ten- 
ancy, what  relates  to  that  had  better  be  omitted,  and  when 
these  words  are  left  out  the  precedent  stands  precisely  as 
this  count  does.  The  case  of  Salter  v.  Brunsden  (4  Mod. 
231 )  is  scarcely  an  authority  sufficient  to  support  so  general 
a  form  of  declaring,  because  there  a  tenancy  was  averred 
under  a  demise  from  the  defendant  to  the  plaintiff;  but  it 
was  objected  that  it  was  not  well  enough  set  forth,  and  that 
it  was  not  clearly  enough  stated  that  the  goods  were  dis- 
trained for  rent  in  arrear.  The  court,  however,  seems  to  have 
held  in  that  case  that  it  was  sufficient  if  it  appeared 
that  the  goods  were  taken  "  nomine  districtionis.^'^  Upon  a 
consideration  of  this  count,  supported  as  it  is  by  the  pre- 
cedent referred  to,  we  are  of  opinion  that  the  plaintiff 
should  have  judgment,  the  whole  count  shewing  upon  a 
reasonable  intendment  that  the  goods  were  taken  and  sold 
as  a  distress  for  rent  due  from  the  plaintiff  to  the  defendant. 
Upon  the  demurrer  to  the  plea,  we  are  of  opinion  that  the 
plaintiff  is  also  entitled  to  judgment.  The  second  count, 
to  which  the  plea  is  an  answer,  is  upon  the  statute  11 
Geo.  II.  ;  and  it  is  contended  that  the  effect  of  our  statute 
1  Vic.  ch.  16  is  to  dispense  with  the  necessity  of  having 
two  sworn  appraisers,  because  in  the  schedule  to  that  act 
the  fee  for  the  appraisement  is  set  down  in  these  words, 

whether  by  one  appraiser  or  more but  we  certainly 
cannot  hold  that  the  insertion  of  these  words  has  virtually 
repealed  the  2nd  clause  of  2  W.  &  M.  ch.  5,  which  requires 
the  appraisal  by  two  sworn  appraisers,  whatever  may  be 
the  amount  of  rent  due  or  the  value  of  the  goods. 

Judgment  for  the  plaintiff. 
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Smith  v.  Rourke. 

Elections — Declaration  under  4  Geo.  IV.  ch.  4,  for  costs. 
In  an  action  under  4  Geo.  IV.  ch.  4,  sec.  85,  to  recover  the  costs  incurred 
by  a  member  of  parliament  in  opposing  a  petition  against  his  return,  it  is 
sufficient  to  declare  in  the  general  form  mentioned  in  the  statute,  and  it  is 
not  necessary  to  aver  any  demand  of  the  costs. 

Demurrer — Debt  on  the  Speaker's  certificate  for  costs 
before  an  election  committee,  under  4  Geo.  IV.  ch.  4. 
The  declaration  was  in  the  form  pointed  out  by  that  statute, 
but  contained  no  averment  that  the  money  had  been  de- 
manded from  the  defendant,  for  which  the  defendant  de- 
murred specially. 

Per  Cur. — This  action  is  brought  on  our  statute  4 
Geo.  IV.  ch.  4,  sec.  35,  and  we  think  the  declaration  is 
sufficient.  The  statute  expressly  admits  of  this  general 
form  of  declaring  for  the  sum  certified  by  the  speaker,  as 
for  a  debt  due  under  the  statute,  without  averring  more. 
None  of  the  facts  necessary  to  constitute  the  right  need  be 
stated,  but  of  course  they  must  be  proved.  Unless  a  request 
has  been  made  before  bringing  the  action,  there  is  no  right 
to  recover  for  this  debt  as  being  due  under  the  statute;  and 
if  the  defendant  had  pleaded  that  no  demand  had  been 
made,  the  plaintiff  must  have  then  set  forth  a  demand  in 
his  replication.  As  it  is,  the  whole  lies  in  evidence.  In 
the  cases  cited  of  actions  in  England,  under  the  similar 
statute  in  force  there,  the  same  very  general  form  of  plead- 
ing was  adopted  and  sustained. 

Judgment  for  the  plaintiff. 


EASTER  TERM,  5  VICTORIA. 


Present — The  Chief  Justice. 
"        Mr.  Justice  Macaulay, 
"        Mr.  Justice  Jones. 

Mr.  Justice  McLean. 
Mr.  Justice  Hagerman  silting  in  the  Practice  Court^ 


Brennan  v.  Hatelie. 

Trespass  against  a  justice,  for  false  imprisonment — Declaration, 
It  is  a  good  count  in  trespass  against  a  justice  of  the  peace,  on  motion  in 
arrest  of  judgment,  that  he  with  force  and  arms  issued  his  warrant, 
whereby  he  caused  the  plaintiff  to  be  arrested  and  wrongfully  impris- 
oned, without  any  reasonable  cause,  contrary  to  law,  and  against  the  will 
of  the  plaintiff,  until  the  plaintiff  gave  his  promissory  note  to  A.  to  ob- 
tain his  discharge  from  the  imprisonment. 

Trespass — Motion  in  arrest  of  judgment  for  misjoinder 
of  counts  in  case  and  trespass.  The  first  count  stated  that 
the  defendant,  as  a  justice  of  the  peace  for  the  District  of 
London,  with  force  and  arms,  &c.,  issued  his  warrant  in 
writing,  &c.,  whereby  he  caused  the  said  plaintiff  to  be 
apprehended  and  unlawfully  imprisoned,  without  any  rea- 
sonable or  probable  cause,  contrary  to  law,  and  against  the 
will  of  the  plaintiff,  and  until  the  plaintiff  gave  his  pro- 
missory note  to  one  Ward  for  £7  12s.  8d.,  to  obtain  his 
discharge  from  the  said  imprisonment ;  whereby  the  plain- 
tiff was  greatly  injured,  &c.  This  w^as  joined  with  counts 
in  trespass  in  the  common  form. 

Per  Cur. — We  think  that  there  is  no  misjoinder  here, 
for  that  the  first  count  is  in  trespass  as  well  as  the  others. 
Morgan  v.  Hughes  (3  T.  R.  225)  is  in  point.  It  cannot  be 
said  that  it  is  not  a  trespass  for  the  justice  of  the  peace  to 
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issue  a  warrant,  whereby  he  causes  a  person  to  be  unlaw- 
fully imprisoned  and  detained  until  he  gives  his  promissory 
note  for  a  sum  of  money.  That  is  surely  a  trespass  prima 
facie;  and  the  plaintiff  stating  that  he  committed  the  illegal 
act  without  any  reasonable  or  probable  cause  does  not 
make  it  less  a  trespass. 

Rule  discharged. 


Thompson  v.  Garrison. 

Malicious  arrest — Averment  negativing  debtor's  leaving  the  Province. 
Where  in  an  action  for  a  malicious  arrest  on  mesne  process  the  plaintiif  de- 
clared that  the  defendant,  not  being  apprehensive  that  he  would  leave  the 
province  without  satisfying  the  debt  for  which  he  caused  him  to  be  ar- 
rested, falsely  and  maliciously  made  an  affidavit  that  he  was  so  appre- 
hensive, and  caused  the  plaintifif  to  be  arrested,  &c.  ;  the  declaration  was 
held  bad  in  arrest  of  judgment,  on  the  ground  that  the  inducement  and 
averment  were  too  large,  as  it  was  not  necessary  that  the  creditor  should 
be  apprehensive  that  the  debtor  would  leave  the  Province  of  Canada  to 
justify  him  in  making  the  affidavit  and  arrest. 

Case,  for  malicious  arrest — The  plaintiff  declared  that 
the  defendant,  not  being  apprehensive  that  the  plaintiff 
would  leave  the  Province  of  Canada  without  satisfying  a 
certain  debt,  &c.,  made  affidavit  that  he  was,  &c.,  appre- 
hensive, and  maliciously  caused  a  writ  to  be  issued  and 
the  plaintiff  to  be  arrested  thereon;  and  the  defendant,  after 
verdict  for  the  plaintiff,  moved  in  arrest  of  judgment, 
because  the  statement  in  the  declaration  was  too  extensive, 
and  that  it  was  not  necessary  to  justify  the  defendant  in 
making  the  affidavit,  that  he  should  apprehend  that  his 
debtor  would  leave  the  Province  of  Canada, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  mode  of  stating  the  apprehension  in  this  declaration 
is  clearly  bad,  because  it  throws  it  upon  the  defendant  to 
shew  that  he  had  probable  cause  for  apprehending  that  the 
debtor  would  leave  the  whole  Province  of  Canada — that  is, 
"  would  withdraw  from  the  whole  united  province,"  whereas 
the  right  to  arrest  depends  only  upon  the  party's  having 
reason  to  apprehend  that  his  debtor  will  leave  that  part  of 
Canada  to  which  our  process  extends.    A  merchant  of 
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Montreal,  for  instance,  coming  into  this  part  of  the  province, 
might  be  legally  arrested  by  his  creditor,  who  apprehended 
that  he  would  return  to  Lower  Canada  without  paying  his 
debt,  while  at  the  same  time  it  would  be  quite  true  that  he 
had  no  reason  for  apprehending  that  he  would  leave  the 
whole  Province  of  Canada.  It  it  enough  for  him,  if  he  ap- 
prehends that  he  will  leave  Upper  Canada  ;  and  when  the 
plaintiff  states  that  the  defendant  had  no  reason  to  appre- 
hend that  he  would  leave  Canada,  he  grounds  his  action 
upon  a  want  of  cause  for  an  apprehension  which  it  was 
not  necessary  for  the  defendant  to  entertain.  We  may 
therefore  admit  what  he  says  to  be  true,  and  yet  we  cannot 
say  that  he  has  any  cause  of  complaint.  It  is  suggested 
that  such  an  objection  is  cured  by  verdict,  but  we  think 
not: — it     a  defective  right  of  action  that  is  stated. 

Rule  absolute. 


Driggs  v.  Waite. 

Promissory  note — Proof  of  presentment  before  action  brought  on  guarantee. 
Where  the  defendant  had  guaranteed  certain  advances  of  goods  and.  money 

to  be  made  to  A.  by  the  plaintiff,  and  the  plaintiff  took  the  note  of  A. 

payable  at  a  particular  place,  for  the  amount ; 
Held,  that  he  could  maintain  no  action  against  the  defendant  without  proving 

presentment  there,  and  notice  of  non-payment  to  the  defendant. 

Assumpsit  on  a  guarantee  in  the  following  terms  : — 
"  Black  Creek,  August  7th,  1835. 

"  Mr.  Michael  Driggs, 

"  Sir, — At  the  request  of  my  son  Benjamin  Waite,  I 
hereby  allow  and  permit  him  to  use  my  name  as  security 
for  the  amount  of  one  thousand  dollars,  to  be  taken  in  gro- 
ceries and  good  sole  leather,  &c.,  such  as  he  may  deem 
necessary,  also  for  security  of  any  money  he  may  get  of  or 
by  you. 

"  (Signed),  Reuben  Waite." 

1st  count — Plaintiff  declared  that  he  sold  to  Benjamin 
Waite,  on  credit  agreed  on  between  him  and  defendant, 
goods  and  groceries  to  the  value  of  £250  ;  that  the  credit 
expired,  and  Benjamin  Waite  did  not  pay,  of  which  defen- 
dant received  notice. 

The  declaration  contained  also  common  counts,  and 
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among  them  one  for  goods  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  in  the  common  form,  but  none  for  goods 
sold  to  Benjamin  Waite  at  the  defendant's  request. 
The  general  issue  was  pleaded. 

It  was  found  that  on  the  15th  of  August,  1835,  a  few 
days  after  the  written  guarantee,  Benjamin  Waite  bought  of 
the  plaintiff  goods  to  the  amount  of  $800,  at  nine  months 
credit,  and  gave  a  promissory  note  for  $800,  payable  in 
nine  months,  to  plaintiff's  order,  the  Bank  of  Buffalo,  to 
which  note  Benjamin  signed  his  own  name  and  his  father's 
as  makers. 

It  was  further  found  that  the  articles  purchased  were 
chiefly  tea  and  tobacco,  the  former  contraband  ;  the  latter 
dutiable  :  that  plaintiff  knew  they  were  purchased  by  Ben- 
jamin Waite,  to  be  taken  to  Upper  Canada ;  that  the  plaintiff 
knew  the  tea  and  other  light  articles  were  intended  to  be 
smuggled,  and  had  the  tea  packed  in  barrels  with  some- 
thing put  to  cover  the  tea  at  each  end  of  the  cask. 

Defendant  moved  for  a  nonsuit  at  the  trial : 

1st.  Because  the  giving  nine  months'  credit  was  not  au- 
thorized by  the  guarantee, 

2nd.  That  a  note  being  given  for  the  goods  payable  at  the 
Bank  of  Buffalo,  presentment  of  the  note  should  have  been 
made,  and  the  note  dishonored  upon  such  presentment, 
before  recourse  could  be  had  to  the  defendant,  as  no  evi- 
dence of  such  presentment  was  given  at  the  trial. 

3rd.  That  notice  was  not  shewn  to  have  been  given  to 
defendant  of  the  goods  not  being  paid  for  by  Benjamin 
Waite. 

These  points  were  reserved,  and  the  plaintiff  obtained  a 
verdict  for  £266.  The  defendant  moved  for  a  nonsuit,  or 
for  a  new  trial  for  misdirection. 

Per  Cur. — We  are  of  opinion  that  this  rule  must  be 
made  absolute.  Before  the  plaintiff  can  recover  against 
the  defendant  on  the  guarantee' he  must  shew  that  the  prin- 
cipal was  in  default  in  not  paying  the  note,  for  upon  such  a 
transaction  the  surety  is  in  effect  like  an  endorser.  It  was 
necessary  here  to  shew  that  the  note  was  presented  at 
Buffalo,  according  to  the  terms  of  it. 
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The  court  noticed  an  error  in  stating  the  terms  of  the 
defendant's  written  undertaking,  and  remarked  that  a  great 
part  of  the  goods  obtained  on  the  defendant's  letter  did  not 
seem  to  be  such  as  the  defendant  engaged  to  pay  for. 

Rule  absolute. 


Watson  v.  Hamilton  et  al. 

Amendment — Demurrer  and  issues  in  fact  to  the  same  cause  of  action. 
Where  there  were  several  counts  in  a  declaration  varying  the  same  cause  of 
action,  to  which  the  defendant  pleaded  distinct  pleas,  and  the  plaintiff 
having  demurred  to  some  of  the  pleas,  and  replied  to  the  others  after 
judgment  against  them  on  the  demurrer,  recovered  a  verdict  on  the  other 
pleas,  no  defence  having  been  made  at  the  trial — the  court  held,  that, 
upon  the  pleadings,  the  plaintiff's  recovery  was  barred ;  but  under  the  cir- 
cumstances of  the  case  they  granted  a  new  trial  and  gave  the  plaintiff 
leave  to  amend. 

Deet  on  sheriff's  bond — The  declaration  assigned  two 
breaches :  1st.  That  the  sheriff  made  upon  a  Fi.  Fa.  against 
one  Clark  at  the  suit  of  the  plaintiff  £449  12s.  Od.  (and 
costs),  and  did  not  pay  it  over,  but  falsely  returned  that  he 
had  made  £282  16s.  Id.,  and  that  Clark  had  no  more 
goods,  and  that  the  whole  sum  levied  remained  unpaid; 
2nd.  That  the  sheriff  had  received  of  one  Clark  a  large 
sum  of  money — viz.,  £500 — for  the  plaintiff,  and  had  not 
paid  it  over  to  him. 

To  the  first  breach  defendants  pleaded  in  bar  two  special 
pleas,  setting  forth  in  substance  that  the  sheriff  had  levied 
on  Clark's  goods  for  the  plaintiff  £282  16s.  Id.  and  no  more, 
and  paid  that  sum  to  the  plaintiff.  These  pleas  were  demur- 
red to,  as  not  being,  what  they  professed  to  be,  an  answer 
to  the  whole  cause  of  action  upon  the  first  breach. 

To  the  second  breach  the  defendants  pleaded— 1st. 
That  the  sheriff  received  no  money  of  Clark  for  plaintiff; 
2nd.  As  to  £282  16s.  Id.  of  the  £500  mentioned  in  that 
breach,  that  the  sheriff  has  paid  it  over. 

Issues  of  fact  were  joined  on  the  last  two  pleas. 

Upon  the  demurrer  to  the  special  pleas,  which  went  to  the 
whole  cause  of  action  in  the  first  breach,  the  judgment  of 
the  court  was  given  for  the  defendants ;  and  the  plaintiff 
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afterwards  carrying  the  cause  down  to  trial,  obtained  a 
verdict,  and  damages  on  the  second  breach  for  £281  13s.  8d. 
The  defendant  moved  for  a  new  trial  for  irregularity. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  urged  by  the  defendant,  and  I  think  rightly,  that 
the  plaintiff  having  proved  no  other  breach  than  such 
as  may  have  arisen  from  the  receipt  of  the  money  on 
the  Fi.  Fa.  in  Watson  et  al.  v.  Clark,  which  is  justified 
by  the  special  plea  to  the  first  breach,  he  cannot  re- 
cover for  that  on  the  second  breach  as  a  distinct  cause 
of  action.  He  assigns  it  as  a  further  breach — that  is,  a 
a  different  and  additional  breach  to  that  which  has  been 
answered,  and,  as  the  court  have  adjudged,  well  answered  ; 
but  his  evidence  does  not  shew  it  to  be  another  cause  of 
action,  but  to  be  the  same  ;  and  therefore,  upon  considera- 
tion, I  do  not  see  how  we  can  distinguish  it  from  the  case 
of  a,  plaintiff"  declaring  in  two  counts  for  two  several 
trespasses,  one  of  which  is  justified  by  a  plea  adjudged  to 
be  a  good  defence,  and  the  other  answered  by  the  general 
issue.  If  upon  the  trial  the  plaintiff  should  prove  but  one 
trespass,  and  that  such  as  the  justification  would  apply  to, 
he  cannot  recover,  because  he  undertakes  in  his  declaration 
to  establish  a  certain  other  act  of  trespass,  and  its  being  a 
different  trespass,  or  the  same,  is  parcel  of  the  issue. 

It  is  quite  true  that  the  plaintiff  cannot  use  as  evidence 
for  him  upon  one  issue  the  facts  admitted  in  the  defend- 
ants' plea  in  another  issue  in  the  same  record,  which  plea 
has  been  adjudged  bad  on  demurrer.  But  the  cases 
are  not  the  same.  It  is  to  be  considered,  however,  that  if 
this  plea  of  the  defendants  to  the  first  breach,  or  rather  the 
plaintiff's  admission  of  his  statements  by  demurring  to 
them  when  they  were  well  pleaded,  formed  a  conclusive 
defence  to  the  same  cause  of  action,  when  brought  forv^ard 
under  the  second  breach,  still  that  was  not  urged  on  the 
defendants'  part  at  the  trial.  They  might  (it  may  be  said) 
waive  the  advantage,  and  consent  to  put  themselves  upon 
the  jury,  on  the  evidence  that  should  be  offered.  We  feel 
much  doubt  as  to  vi^hat  may  be  the  real  merits  of  the  case ; 
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and,  as  we  do  not  regard  the  defendants  as  entitled  to  the 
benefit  now  of  a  defence  which  they  were  unable  to  make 
at  the  trial,  and  the  record  not  bearing  on  the  face  of  it 
incontrovertible  evidence  that  the  two  breaches  were  iden- 
tical, we  are  of  opinion  that  the  defendants  may  be  al- 
low^ed  a  new  trial  on  payment  of  costs,  and  on  condition 
that  they  will  consent  to  amend  the  pleadings,  so  that  the 
case  may  go  to  trial  upon  the  second  breach  simply,  the 
pleadings  which  relate  to  the  first  breach  being  withdrawn ; 
and  then  the  case  will  be  decided  upon  the  real  facts  of 
the  amount  l^jvied  and  paid  over. 

New  trial,  and  leave  to  amend.  . 


Doe  dem.  Keating  v.  Wyant. 

Crown  grant — Construction  of  description. 
Held,  that  a  grant  from  the  Crown  of  "  all  that  certain  parcel  or  tract  of 
land  in  the  township  of  York,  containing  200  acres  more  or  less  (including 
lot  21  in  the  7th  concession),  being  the  Clergy  Reserve  lot  21,  in  the  6th 
concession  west  of  Yonge  Street,  in  the  said  township,"  the  land  not 
being  set  out  by  metes  and  bounds,  conveyed  to  the  grantee  lot  21  in  the 
7th  concession  as  well  as  lot  21  in  the  6th  concession. 

Ejectment  for  lot  No.  21  in  the  7th  concession  of  the 
township  of  York. 

It  appeared  at  the  trial  that  on  the  14th  of  April,  1837,  the 
King  granted  to  Jacob  Kelly  for  21  years  "  all  that  certain 
parcel  or  tract  of  land  in  the  township  of  York,  and  con- 
taining two  hundred  acres  more  or  less  (including  twenty- 
one  in  the  seventh  concession),  being  the  Clergy  Reserve 
lot  No.  twenty-one  in  the  sixth  concession  west  of  Yonge 
Street,  in  the  said  township." 

There  was  no  description  in  the  patent  by  metes  or 
bounds;  nothing  to  help  the  construction  of  the  above 
words. 

The  question  was  whether  lot  21  in  the  seventh  con- 
cession was  granted,  or  only  lot  21  in  the  sixth  con- 
cession. 

Robinson,  C.  J. — I  take  it  for  granted  that  the  Crown 
had  not  granted,  and  has  not  since  granted  lot  21  in 
the  7th  concession  to  any  other  person,  or  we  should  have 
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heard  of  it  on  the  trial,  or  on  the  argument,  as  a  proof  that 
it  was  really  not  meant  to  be  included  in  this  patent ; 
neither  have  we  been  told  whether  in  the  petition  upon 
which  this  lease  to  Kelly  was  founded  both  lots  were 
applied  for  or  only  one.  It  is  true  this  information  might 
not  have  been  material  to  the  decision  of  the  legal  question, 
but  it  would  have  enabled  us  to  perceive  whether  the  infer- 
ence which  we  may  think  must  be  drawn  from  the  face  of 
the  patent  would  be  in  accordance  with  the  intention  of 
the  patent  or  otherwise. 

From  the  position  in  which  those  words  stand,  which 
relate  to  the  lot  in  the  seventh  concession,  I  do  not  feel 
clear  in  my  mind  as  to  what  may  have  been  the  intention. 
But  with  respect  to  deeds  of  this  description,  intended  to 
pass  estates,  it  is  not  always  sufficient  to  satisfy  ourselves 
of  what  was  intended  to  be  done.  We  must  still  ask  our- 
selves what  has  been  done.  Have  the  parties  carried  their 
intentions  into  effect?  Even  in  wills,  where  the  construc- 
tion is  less  strict,  although  it  is  the  governing  principle 
that  we  are  to  give  effect  to  the  intention  of  the  testator,  so 
far  as  we  can  gather  it  upon  the  face  of  the  will  itself;  yet 
there  are  nevertheless  not  a  few  instances  in  which,  from 
a  defect  in  the  language,  the  court  consider  themselves  dis- 
abled from  carrying  into  effect  what  they  feel  to  be  the 
plain  and  manifest  intent  of  the  testator.  In  deeds  this 
happens  more  frequently,  because  a  less  latitude  of  con- 
struction is  allowed.  When  I  first  read  this  patent  at  the 
trial,  I  was  inclined  to  think  it  might  be  held  to  cover  the 
lot  in  the  7th  concession;  but  upon  further  reflection  I 
changed  that  opinion,  though  I  thought  it  better  to  reserve 
the  point  for  the  consideration  of  the  court.  My  brothers, 
after  much  deliberation  upon  the  matter,  are  of  opinion,  I 
believe,  that  the  lot  21  in  the  seventh  concession  is 
included,  and  the  postea  is  therefore  to  be  given  to  the 
plaintiff.  If  that  was  really  the  intention,  1  am  happy  that 
justice  will  thus  be  done,  though  it  continues  to  be  my 
opinion  that  the  patent  does  not  by  legal  construction  extend 
to  the  lot  in  question.  The  sentence  which  gives  rise  to 
the  doubt  has  three  objects  in  view  :  1st.  To  slate  where 
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the  land  lies  which  is  intended  to  be  granted — namely,  in 
the  township  of  York  ;  2ndly.  How  much  land  is  to  be 
granted — namely,  200  ac?'es,  including  lot  21  in  the  1th 
concession^  which  may  mean  that  the  contents  of  the 
land  intended  to  be  granted,  when  estimated  in  conjunction 
with  lot  21  in  the  7th  concession,  amount  to  200  acres ; 
3rd.  What  particular  land  is  to  be  granted  (and  this  is 
pointed  out  by  the  last  member  of  the  sentence) — namely^ 

being  the  Clergy  Reserve  lot  21  in  the  sixth  conces- 
sion." What  was  really  meant  by  the  insertion  of  the 
words  "  including  twenty-one  in  the  seventh  concession,'' 
placed  where  they  are,  is  not  clear;  but  I  think  we  ought 
to  look  only  to  what  follows  the  word  ^'being^^  for  a  speci- 
fication of  the  lands  granted,  since  it  is  clearly  the  very 
object  of  that  clause  of  the  sentence  to  point  out  the  par- 
ticular lands  ;  and  we  are  not  safe,  I  think,  in  concluding 
that  anything  was  meant  to  be  granted  by  the  letters  patent 
which  we  do  not  find  set  down  there.  The  question  does 
not  turn  upon  any  rule  which  I  find  laid  down  for  the 
construction  of  grants ;  for  instance,  such  as  declares  that 
nothing  in  the  habendum  can  be  taken  to  enlarge  the  pre- 
mises expressed  in  the  granting  part  of  the  deed  ;  for  here 
the  whole  of  the  sentence  in  question  comes  under  one 
head  in  the  grant.  It  all  relates  to  the  granting  part  of 
the  letters  patent;  and  the  question  is,  what  construction 
ought  to  be  put  upon  it. 

There  are  undoubtedly  many  well  established  rules  of 
construction  which  may  be  called  in  aid,  if  the  desire  be 
to  give  to  those  words  of  grant  the  larger  sense  contended 
for  by  the  plaintiff;  as,  for  instance,  that  words  in  a  grant 
are  to  be  construed  most  strongly  against  the  grantor;  that 
the  intention  is  to  be  sought  for  by  viewing  the  whole  deed 
together  ;  that  in  a  deed  the  first  words  are  to  govern,  when 
there  is  a  repugnance;  and  that  the  order  of  the  v/ords  may 
be  reversed  in  reading  them,  if  the  taking  them  in  that 
manner  will  give  effect  to  what  the  parties  clearly  intended. 
These  are  undoubtedly  sound  principles,  and  have  been 
applied  in  many  adjudged  cases,  where  the  reasonableness 
of  their  application  must  be  manifest  to  all.    The  doubt 
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with  me  is  whether  any  of  them  can  be  properly  applied 
in  the  present  case,  when  the  mistake  (if  there  be  one)  is 
not  in  the  terms  of  a  circumstantial  description  annexed  to 
a  thing  certainly  granted  ;  but  where  the  thing  granted  is, 
as  1  feel  bound  to  take  it,  clearly  and  certainly  set  down 
after  the  word  being,"  which  is  usual  to  demonstrate  the 
thing  granted ;  and  when  all  that  can  be  said  is,  as  it  appears 
to  me,  that  the  grantor  in  the  earlier  part  of  the  sentence 
manifested  an  intention  to  grant  the  lot  in  the  7th  conces- 
sion (of  which  however  1  am  not  certain),  but  concluded 
without  doing  it,  omitting  to  insert  it  in  that  member  of  the 
sentence  with  expressly  designates  what  is  to  pass  by  the 
patent.  This  case,  according  to  my  judgment,  comes  with- 
in the  rule  given  in  Stukely  and  Butters'  case — (Plow. 
539,  Hob.  171):  "When  one  entire  clause  in  a  grant  or 
lease  is  carried  on  with  a  connexion,  so  as  it  makes  but  one 
entire  sentence  till  the  whole  is  finished,  one  part  may 
not  only  abridge  and  correct,  but  utterly  frustrate  and  make 
void  the  whole  grant."  1  read  this  patent  thus  :  "  I  grant  to 
A.  B.  the  Clergy  Reserve  lot  21  in  the  sixth  conces- 
sion of  the  township  of  York,  which  lot  contains  200  acres, 
including  lot  No.  21  in  the  7th  concession."  What  would 
or  could  be  the  meaning  of  the  words  relating  to  the  lot  in 
the  7th  concession  it  is  not  easy  to  say;  but  that  the  land 
granted  is  certain,  and  extends  only  to  the  lot  granted  after 
the  "  id  esV  or  "  being^^^  is,  I  think,  the  true  legal  con- 
struction of  the  patent. 


Wilson  v.  De  la  Hooke. 

Work  and  labour — 3Iaterials  not  included. 

On  counts  for  T^ork  and  labour,  and  goods  sold  and  delivered,  the  value  of 
the  materials  found  and  provided  for  carrying  on  the  work  cannot  Tbe  re- 
covered. 

Assumpsit  on  the  common  money  counts,  and  account 
stated,  and  for  work  and  labour  done,  and  for  goods  sold 
and  delivered. 

General  issue  pleaded. 

The  plaintiff  had  built  a  saw  mill  for  the  defendant, 
which,  according  to  the  specification   and  estimate  in 
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writing,  produced  on  the  trial,  was  to  cost  £247  lis.  3Jd. 
A  written  agreement  was  prepared,  but  not  executed.  The 
mill  was  built,  and  defendant  used  it,  but  complained  that 
it  was  in  many  points  defective  and  badly  constructed,  and 
he  paid  other  persons  for  alterations  more  than  £40.  The 
defendant  objected  that  there  being  no  count  for  materials 
found,  the  plaintiff  could  only  recover  for  work  and  labor. 
It  was  admitted  on  the  trial  that  the  plaintiff  had  received 
£140  on  account;  and  the  learned  judge,  conceiving  that 
the  plaintiff  might  place  this  credit  to  the  account  of  the 
materials,  and  recover  for  any  difference  between  the 
excess  above  the  value  of  the  materials  and  the  value  of 
the  work  done,  directed  the  jury  to  dispose  of  the  case  on 
that  principle,  allowing  the  defendant  the  benefit  of  any 
deduction  which  they  might  think  should  be  made  on  ac- 
count of  the  alleged  defects  and  costs  of  alterations.  The 
jury  gave  a  verdict  for  £107,  and  the  defendant  moved  for 
a  nonsuit  or  new"  trial  on  the  evidence,  and  for  misdirection. 

Per  Cur. — We  are  of  opinion  that,  whatever  may  be 
the  justice  of  the  case,  there  must  be  a  new  trial,  with- 
out costs,  on  the  ground  that  the  value  of  the  materials 
found  could  not  be  recovered  under  the  count  for  work  and 
labor,  or  that  for  goods  sold  and  delivered.  The  case  of 
Cotterell  v.  Apsey  (6  Taunt.  322)  is  in  point,  and  appears 
to  be  recognised  as  a  sound  decision,  though  certainly  it 
goes  to  support  an  objection  w^hich  the  court  then  felt  to  be 
captious  and  4echnical.  That  case  is  also  an  authority  for 
deciding  that  the  payments  which  were  made  on  account 
of  the  whole  work  cannot  be  set  against  one  part  of  the 
charges  exclusively — namely,  against  the  materials  found — 
but  must  be  regarded  as  made  on  the  whole  account.  We 
are  of  opinion  that  the  justice  of  the  case  will  be  best  ob- 
tained by  forbearing  to  order  a  nonsuit  on  the  point  reserved, 
and  allowing  the  plaintiff  liberty  to  amend  his  declaration 
by  adding  a  charge  for  materials  found. 

Rule  absolute  for  new  trial,  on  payment 
of  costs,  and  leave  to  amend. 
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ClAPP  v.  LaWRASON  ET  AL. 

Trespass — Proceedings  hy  magistrates  under  a  statute  disallowed  hy  Her 

Majesty. 

Where  an  act  had  been  passed  by  the  Provincial  Legislature,  which  was 
subsequently  disallowed  by  Her  Majesty,  but  while  it  was  in  force  the 
plaintiff  had  been  convicted  under  it  by  the  defendants,  as  justices  of  the 
peace,  and  directed  to  pay  a  fine,  to  be  levied  according  to  the  act,  and 
the  fine  not  having  been  paid,  a  warrant  was  properly  issued  by  the  de- 
fendants for  his  arrest  and  imprisonment,  which,  however,  was  not 
executed  by  the  officer  to  whom  it  was  directed  until  after  the  disallow- 
ance of  the  act  was  published  in  the  Gazette — 

Held,  that  as  the  conviction  and  warrant  were  legal,  that  the  defendants 
could  not  be  considered  as  trespassers  by  the  warrant  being  executed 
when  the  act  was  no  longer  in  force. 

Trespass — Assault  and  false  imprisonment. 
General  issue  pleaded. 

In  1839  (11th  of  May)  an  act  was  passed  creating  a 
corporate  body,  called  the  College  of  Physicians  and  Sur- 
geons of  Upper  Canada,  by  the  9th  clause  of  which  act  it 
was  made  penal  for  any  one  to  practice  surgery,  &c.,  in 
this  province  for  hire,  not  being  licensed,  and  persons 
offending  were  liable,  on  conviction  in  a  summary  manner 
before  a  justice  ol  the  peace,  to  a  fine  of  £5. 

The  statute  was  disallowed  by  Her  Majesty  in  Council 
on  the  9th  of  December,  1839  ;  and  on  the  29th  of  December, 
1840,  a  proclamation  notifying  the  disallowance  was  issued 
under  the  great  seal  of  Upper  Canada,  and  the  Gazette 
containing  this  proclamation  was  first  published  on  the 
7th  of  January,  1841. 

Upon  complaint  made  to  these  defendants,  as  justices, 
Clapp,  the  plaintiff,  was  convicted,  on  the  21st  of  Novem- 
ber, 1840,  of  practising  physic  and  surgery  for  hire,  not 
being  licensed,  contrary  to  this  statute,  and  was  fined  £5, 
and  £1  4s.  5d,  costs  to  be  paid.  The  fine  not  being  paid, 
and  "  no  goods"  being  returned  upon  a  warrant  of  distress, 
the  defendants,  on  the  23rd  of  December,  1840,  made  their 
warrant  to  apprehend  the  plaintiff  and  commit  him  to  gaol 
for  one  calendar  month,  unless  the  fine  and  costs  should  be 
sooner  paid.  On  the  11th  of  January,  1841,  the  plaintiff 
paid  the  fine  and  costs,  and  the  defendants  gave  a  written 
direction  to  the  gaoler  to  discharge  him.  He  had  been 
arrested  on  the  warrant  on  the  6th  of  January,  and  re- 
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mained  in  prison  till  the  11th.  Upon  these  facts  the  learned 
judge  was  of  opinion  that  no  action  lay  against  the  justices, 
the  statute  being  in  force  when  the  conviction  was  made, 
and  when  their  warrant  was  issued  ;  and  even  the  arrest 
under  the  warrant  was  made  by  the  constable  the  day 
before  the  disallowance  could  have  become  publicly  known 
in  the  District  of  London. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  nonsuit  was  proper,  and  that 
the  rule  which  had  been  granted  must  be  discharged. 
The  justices  sued  for  trespass  in  this  cause  were  charge- 
able with  the  act  only  by  reason  of  their  having  made 
the  conviction  and  issued  the  warrant  upon  it  ;  both 
of  which  acts  were  clearly  legal,  for  the  act  which  was 
afterwards  disallowed  was  then  in  force.  Between  the 
issuing  of  the  warrant  and  its  execution  the  proclamation 
issued  at  Kingston,  disallowing  the  act,  and  from  its  publi- 
cation only  the  act  ceased.  It  was  shewn  that  the  procla- 
mation was  first  published  on  the  7th  of  January,  the 
plaintiff  having  been  arrested  on  the  warrant  the  day 
before. 

If  these  defendants  had  really  made  a  conviction  and 
issued  a  warrant  upon  it  in  the  interval  between  the  pub- 
lishing the  proclamation  and  the  arrival  of  notice  in  the 
district,  not  knowing  and  not  having  the  means  of  know- 
ing the  disallowance,  I  am  of  opinion  they  would  not  have 
been  liable  in  trespass ;  but  on  the  facts  of  this  case  there 
cannot  be  the  slightest  doubt  that  the  plaintiff  has  no  ground 
of  action  against  Ihem. 

Rule  discharged. 


Commercial  Bank  v.  Jarvis  et  al. 

Cassetur  billa. 

After  judgment  for  the  defendants  on  a  plea  in  abatement,  and  leave  to  amend 
on  payment  of  costs,  it  is  irregular  for  the  plaintiff  to  enter  a  cassetur 
hilla  before  the  costs  are  paid. 

Motion  to  set  aside  judgment  for  irregularity  with  costs. 
After  the  defendants  obtained  judgment  on  demurrer  to  their 
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plea  in  abatement,  and  leave  granted  to  amend  on  pay- 
ment of  costs,  the  plaintiffs  (not  having  paid  the  costs)  en- 
tered judgment  of  cassetur  hilla. 

Per  Cur. — We  are  of  opinion  that  this  entry  by  the 
plaintiff  of  judgment  of  cassetur  hilla.,  after  a  demurrer, 
and  argument  and  judgment  of  the  court  against  his  de- 
murrer, upon  the  point  which  he  now  confesses  abated  his 
writ,  is  irregular;  the  effect  of  it  would  be  to  deprive  the 
defendant  of  the  costs  occasioned  by  the  plaintiffs'  de- 
murrer, upon  which  he  has  succeeded.  If  the  plaintiff 
desired  to  save  those  costs,  he  should  have  confessed  the 
objection  before  it  had  been  adjudged  against  him. 

Rule  absolute. 


GoRHAM  V.  BOULTON. 

Money  had  and  received  against  treasurer  of  races  for  the  purse. 
Where,  according  to  tlie  rule  of  a  race,  for  a  purse  of  100  guineas,  the  de- 
cision of  the  stewards  appointed  to  superintend  the  race  was  to  be  final 
on  all  questions  respecting  the  Avinning  or  losing  of  the  race,  and  the 
plaintiff's  horse  was  the  winner  of  the  first  heat,  and  came  in  first  in  the 
second,  but,  in  consequence  of  alleged  foul  riding,  was  adjudged  by  the 
stewards  to  have  been  distanced,  and  another  horse  was  declared  the 
winner ; 

Held,  that  the  plaintilf  could  not  maintain  an  action  for  money  had  and  re- 
ceived against  the  treasurer  of  the  race,  who  had  not  paid  over  the  purse, 
on  the  ground  that  the  majority  of  the  stewards  had  not  concurred  in  the 
decision  against  his  horse,  and  on  proof  of  that  thgre  had  in  fact  been  no 
foul  riding,  he  having  assented  to  the  decision  of  the  said  stewards  on  the 
first  heat,  and  their  decision  according  to  the  rule  being  in  all  cases  final. 

Assumpsit  for  recovery  of  money  had  and  received,  and 
on  an  account  stated. 

General  issue  pleaded,  and  special  pleas,  which  were 
demurred  to. 

This  action  was  brought  by  the  plaintiff  against  the 
treasurer  of  the  Toronto  Race  Club,  in  consequence  of  his 
refusing  to  pay  over  a  purse  (which  the  plaintiff  claimed 
as  winner  of  a  race),  until  the  decision  of  the  stewards, 
upon  some  point  in  dispute,  should  be  declared. 

Verdict  for  the  plaintiff,  and  motion  to  set  it  aside  as 
being  contrary  to  law  and  evidence. 

2  S  VOL  VI. 
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RoETNsoN,  C.  J. — It  appears  to  me  that  nothing  can  pos- 
sibly be  clearer  than  that  this  verdict  is  against  law.  There 
is  no  pretence  for  saying  that  on  these  facts  the  plaintiff  can 
be  entiiled  to  a  verdict  upon  any  proof  of  an  account 
stated.  Now  it  only  remains  to  see  whether  he  can  sus- 
tain an  action  against  the  defendant  for  money  received  to 
his  use.  The  defendant  received  this  money  as  stake- 
holder, upon  the  express  condition,  understood  and  acqui- 
esced in  by  all  parlies,  that  he  was  to  pay  it  over  to  such 
person  as  should  be  declared  by  the  stewards  to  be  the 
winner  of  the  race.  This  is  an  attempt  to  make  a  court 
and  jury  the  judges  over  this  horse-race,  instead  of  the 
stewards  ;  and  this  without  the  advantage  of  seeing  what 
occurred,  or  hearing  the  evidence  of  the  many  who  wit- 
nessed it,  or  knowing  the  rules  which  are  to  govern  such 
matters,  and  contrary  also  to  the  express  understanding 
and  undertaking  of  the  parties.  If  no  race  had  been  run, 
no  one  would  have  been  entitled  to  the  plate.  If  a  race 
has  been  run,  but  no  decision  has  been  pronounced  by  the 
stewards,  then  there  is  no  winner  within  the  intention  of 
the  rules  ;  and  no  one  can,  in  the  meantime,  be  entitled  to 
claim  the  plate,  which  can  only  be  paid  over  to  the  person 
who  shall  be  declared  the  winner — declared,  not  by  this 
court,  but  by  the  stewards.  If,  therefore,  that  were  true 
on  which  the  plaintiff  grounds  his  action,  that  there  has 
been  hitherto  no  binding  award  by  the  stewards,  then  no 
one  can  be  in  a  situation  to  claim  the  plate  which  the 
plaintiif  is  suing  for.  But  I  am  far  from  considering  that 
the  stewards  have  not  decided  it  in  a  manner  to  be  binding. 
Whether  their  decision  was  right  or  not,  supposing  the  six 
or  seven  who  determined  the  point  to  be  legally  competent 
I  do  not  pretend  to  say  ;  that  depends  upon  the  evidence 
they  received,  and  the  rules  by  which  they  were  to  deter- 
mine ;  of  which  latter  we  know  nothing.  But  it  is  con- 
tended that  the  six  who  did  decide  the  point  had  no  power ; 
that  it  was  necessary  a  majority  of  the  whole  twenty- 
seven  should  have  sat  in  judgment.  The  question  would 
not  turn  upon  that  point  if  we  were  so  to  hold  ;  but  I  do 
not  take  that  to  be  correct.    If  those  stewards  had  at  some 
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previous  meeting  arranged  that  a  certain  number  should 
actually  preside  on  the  stand,  then  the  votes  of  a  majority 
of  that  number  might  be  reasonably  held  necessary  ;  but  it 
is  quite  evident  to  any  one  who  looks  at  the  list  of  stewards, 
and  reads  the  evidence,  that  the  stewards  were  not  named 
under  the  idea  or  expectation  that  they  would  all  act. 
Many  were,  doubtless,  put  down  for  the  sake  of  the  coun- 
tenance to  be  given  by  their  names  ;  many  of  these  were 
resident  in  various  parts  of  the  province,  and  there  would 
be  no  reason  to  look  for  their  attendance  ;  others  wholly 
declined  the  oOice ;  olhers  were  betting,  and  could  not 
therefore  be  judges.  Those  who  could  and  would  act  de- 
clared their  acceptance  of  the  office,  by  going  up  into  the 
stand,  from  whence  they  could  most  distinctly  see  the  order 
in  which  the  horses  came  in  ;  they  were  from  that  moment 
like  the  jury  w^ho  were  sitting  to  try  a  cause,  as  distin- 
guished from  the  w^hole  of  the  jurors  returned  in  the  sher- 
iff's panel.  I  should  suppose  six  or  seven  a  competent 
number  within  the  contemplation  of  those  concerned  and 
in  point  of  expediency  ;  and  at  any  rate,  no  one  taking  part 
in  the  races  could  doubt  when  they  saw^  them  there  that  it 
was  by  their  award  the  winner  w^as  to  be  declared.  If 
they  meant  to  object,  they  should  have  said  so,  and  then  a 
majority  of  the  twenty-seven  might  have  been  got,  or  there 
might  have  been  no  races  ;  but  no  such  objection  was  made, 
nor,  from  anything  that  appears,  was  thought  of.  There 
was,  therefore,  a  presumed  acquiescence;  and  there  was, 
moreover,  an  actual  acquiescence  ;  for  the  absurdity  of  the 
thing  is  that  this  plaintiff  can  only  claim  the  plate,  and 
only  does  claim  it,  on  the  ground  that  he  won  the  first  and 
second  heats;  not  that  he  won  the  second  only,  for  that 
would  not  entitle  him  to  it.  But  how  does  he  make  out 
that  he  won  the  first  heat,  otherwise  than  by  proving  that 
these  same  six  stewards,  on  the  stand,  proclaimed  him  the 
winner  of  that  heat?  But  availing  himself  of  their  judg- 
ment when  it  was  in  his  favor,  and  allowing  them  without 
exception  to  hear  evidence,  and  discuss  the  question  who 
was  the  winner  in  the  second  heat,"  he  stands  ready  also 
to  receive  their  judgment  in  his  favor  upon  that ;  but  finding 
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that  it  is  rendered  against  him,  he  ihen  takes  new  ground, 
and  denies  that  they  had  any  power  over  the  question  at  all. 
It  appears  to  nie  on  the  evidence,  that  considering  the  whole 
course  of  proceeding,  as  regarded  the  other  races,  and  this 
particular  race,  those  stewards  had  authority  to  decide.  If 
they  had  not  otherwise  the  aathorily,  still  1  think  the  plain- 
tiff submitted  to  their  determination,  and  cannot  now 
question  their  jurisdiction  ;  and  if  after  all  we  should  have 
found  that  the  winner  had  never  been  legally  declared,  it 
would  only  follow  that  that  event  has  not  yet  happened 
which  can  alone  give  any  one  aright  to  receive  the  plate. 
Whether  in  the  latter  case  the  stewards  should  yet  make  a 
legal  award,  if  that  were  practicable,  or  whether  each 
parly  depositing  his  five  sovereigns  should  receive  them 
back  again,  are  questions  not  yet  to  be  considered. 

The  plaintiff  is  suing  for  the  plate,  and  is  clearly  not  en- 
titled to  it  upon  the  terms  on  which  he  became  a  party  to 
the  transaction. 

Jones,  J. — The  defendant  having  received  the  money  as 
an  officer  of  the  club  is  bound  by  their  orders.  He  cannot 
be  liable  for  money  deposited  in  his  hands  as  stakes  to  be 
paid  to  the  winner  of  the  race,  until  the  race  is  decided  in 
favor  of  the  plaintiff  by  the  persons  authorised  to  decide. 
When  money  is  deposited  in  the  hands  of  a  trustee  for  a 
specific  purpose,  the  depositor  cannot  recover  it  back  till 
the  trust  is  at  an  end  ;  or  a  part,  unless  as  a  balance  re- 
maining in  the  hands  of  the  trustee  in  discharge  of  the 
trust.  Now  the  defendant  received  the  stakes  to  be  paid 
to  such  person  as  should  be  decided  by  the  stewards  to 
have  won  the  race.  There  is  no  express  undertaking  on 
the  part  of  the  defendant  to  pay  the  money  to  the  plaintiff, 
and  none  can  be  implied  by  law  until,  according  to  the 
terms  of  the  deposit,  the  stewards  have  decided  in  favor  of 
the  plaintiff.  The  stewards  have  not  decided  in  his  favor; 
but,  on  the  contrary,  the  acting  stewards  have  decided 
against  him  ;  and  if  the  decision  is  not  final,  not  being  by 
a  majority  of  the  whole  club,  the  matter  is  still  undecided. 
In  either  case  it  appears  to  me  that  this  action  cannot  be 
maintained  for  the  parse  (110  sovereigns). 
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I  think  the  parties  submitted  to  the  decision  of  the  acting 
stewards,  and  therefore  that  the  plaintiff  is  bound  by  such 
decision,  and  can  brin^  no  action  against  the  defendant. 

Rule  absolute. 


Smith  v.  Thompson. 

Ifalicious  arrest — Arrest  made  hy  agent  without  principal's  knowledge. 
An  action  for  a  malicious  arrest  cannot  he  maintained  against  a  principal  on 
an  arrest  made  on  his  agent's  apprehension  that  the  debtor  would  leave 
the  province,  the  affidavit  and  arrest  being  both  made  -without  the  princi- 
pal's knowledge,  privity  or  procurement. 

Case  for  malicious  arrest  for  debt. 

The  plaintiff  had  alleged  in  his  declaration  that  there 
was  no  probable  cause  for  swearing  to  a  debt,  and  none 
for  apprehending  that  he  would  leave  the  province.  It 
appeared  at  the  trial  that  the  agent  for  the  defendant  had 
sued  out  the  capias  upon  an  affidavit  made  by  himself, 
without  any  instructions  from  the  defendant,  and  without 
his  privity  or  procurement,  on  which  ground  the  plaintiff 
was  nonsuited. 

The  plaintiff  moved  to  set  aside  the  nonsuit. 

Robinson,  C.  J. — -The  plaintiff,  in  order  to  shew  that  the 
original  suit  was  terminated,  produced  a  record  from  the 
District  Court,  shewing  that  judgment  as  in  case  of  a  non- 
suit had  been  obtained  for  not  entering  the  issue. 

The  affidavit  of  debt  charged  the  defendant  as  endorser  of 
two  promissory  notes  made  by  one  Coleman,  payable  to 
this  plaintiff  or  order;  and  by  him  endorsed  to  Howard  and 
Thompson. 

There  was  a  question  made  at  the  trial,  as  to  the  arrest 
being  suflicienily  proved,  but  I  think  the  arrest  was  suffi- 
cienily  made  out.    The  questions  are  : — • 

1st.  Does  the  entry  of  judgment  as  in  case  of  a  nonsuit, 
for  not  carrying  the  cause  down  to  trial,  establish  of  itself 
want  of  probable  cause  ?    If  not, 

2nd]y.  Then  it  is  to  be  considered  that  what  is  alleged  on 
the  part  of  the  plaintiff  is  that  due  notice  on  the  notes  had 
been  given  to  the  endorsee,  and  therefore  no  action  could 
be  sustained. 
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It  has  beea  held  that  the  first  action  having  been  non- 
prossed, is  not  of  itself  evidence  of  want  of  probable  cause 
from  whence  malice  may  be  inferred — Sinclair  v.  Eldred 
(4  Taunt.  7),  and  in  Bristow  v.  Hey  wood  (I  Starkie  48),  it 
was  ruled  by  Lord  EUenhorough^  that  when  a  person  had  by 
laches  lost  his  recourse  upon  the  endorser  of  a  note,  and 
on  that  account  discontinued  his  action,  the  circumstances 
did  not  furnish  a  ground  for  the  presumption  of  malice, 
since  it  could  not  be  said  that  there  was  a  want  of  proba- 
ble cause  when  the  party's  name  was  upon  the  bill.  It 
seems,  therefore,  that  the  plaintiff's  right  to  recover  in  this 
action  rests,  not  on  the  want  of  probable  cause  as  regards 
the  debt,  but  on  the  want  of  probable  cause  for  apprehend- 
ing that  the  plaintiff  would  leave  the  province  without 
paying  the  debt.  It  appeared  to  me  at  the  trial  that  the 
plaintiff  could  not  maintain  an  action  against  this  defend- 
ant (the  principal)  on  the  ground  that  Palmer,  as  his  agent, 
maliciously  made  an  affidavit  which  he  (the  agent)  knew 
to  be  false.  1  am  still  of  that  opinion.  The  defendant  in 
this  suit,  a  merchant  residing  out  of  the  province,  employed 
Palmer,  as  his  agent,  to  collect  his  debts,  giving  him,  for 
anything  that  was  proved,  no  particular  instructions  either 
in  regards  to  this  suit,  or  in  regard  to  arrests  generally. 
This  agent  living  on  the  spot  was  in  a  situation  to  judge 
of  the  intentions  or  probable  movements  of  persons  near 
him.  If  he  really  apprehended  that  a  debtor  of  the  de- 
fendant was  about  to  depart  without  paying  his  debt,  then 
the  defendant,  upon  that  apprehension  of  his  agent  being 
declared,  as  the  law  requires,  was  entitled  to  have  bailable 
process  against  such  debtor.  But  it  is  said,  it  is  true  the 
agent  made  such  an  oath  ;  but  he  had  not  in  fact  any  such 
apprehension,  he  swore  to  what  was  false,  and  he  did  it  not 
through  negligence,  or  ignorance,  or  accident,  but  wilfully 
and  maliciously,  in  order  to  injure  the  debtor.  Now  if 
that  be  so,  it  is  clear  to  me  that  for  such  malicious  act  his 
priticipal  is  not  liable.  The  agent's  entertaining  an  appre- 
hension must  of  necessity  be  the  act  of  his  own  mind  ; 
his  swearing  to  it  is  the  declaration  on  oath  of  his  ovvu 
sentiments ;  he  is  not  to  be  presumed  to  have  done  that 
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under  inslrnclion,  because  no  man  can  swear  to  anolher's 
apprehension.  It  is  a  responsibility  which  in  the  nature 
of  things  he  must  take  on  himself,  and  cannot  cast  on 
another. 

I  take  it  besides  to  be,  on  general  principles,  clear  that 
when  malice  begins,  the  agency  ends,  for  then  to  serve  a 
wrongful  end  of  his  own,  the  agent  is  going  oat  of  the  scojye 
of  his  authority,  and  cannot  make  his  principal  liable  for 
an  act  flowing  wholly  from  his  own  bad  motives. 

There  have  been  many  cases  decided  on  this  principle, 
growing  out  of  the  ordinary  relation  of  master  and  servant, 
which  are  so  well  known  that  I  need  not  refer  to  them  ; 
and  I  have  met  with  none  decided  in  opposition  to  it.  The 
cases  of  principals  being  responsible  for  deceits  of  their 
factors  in  the  sale  of  goods,  and  booksellers  being  liable 
for  libels  sold  by  their  servants,  even  without  their  know- 
ledge, in  the  ordinary  course  of  tbeir  trade,  are  not  excep- 
tions. In  the  former  case,  a  contract  is  made  through  the 
medium  of  an  agent,  and  it  must  be  subject,  as  a  contract, 
to  all  the  consequences  of  mala  fides  in  the  agent.  In  the 
latter  case,  the  bookseller  carries  on  a  public  trade  or  busi- 
ness through  his  agent  or  servant ;  his  money  purchases 
the  books  that  are  sold,  and  it  is  indispensable  for  the  pro- 
tection of  public  morals,  as  well  as  private  character,  that 
he  should  be  responsible  for  wrongs  committed  in  the  coarse 
of  a  trade  carried  on  wholly  with  his  resources,  and  by 
servants  whom  he  employs  to  represent  him  in  his  business 
generally.  In  such  case  the  possession  of  the  books  or 
papers  by  the  servant  is  the  possession  of  the  master. 
With  respect  to  the  liability  of  principals,  generally  speak- 
ing, for  wrongs  committed  intentionally  by  their  agents  or 
servants,  to  gratify  malice  of  their  own,  the  law  was  very 
carefully  considered  and  laid  down  by  the  Court  of  King's 
Bench,  in  McManus  v.  Crickett  (1  East  106),  where  Lord 
Kenyan  expresses  himself  thus,  after  a  comprehensive  re- 
view of  previous  authority  :  It  is  laid  down  by  IIoU^  C.  J. 
in  Middleton  v.  Fowler  (Salk.  282)  as  a  general  position, 
'  that  no  master  is  chargeable  with  the  acts  of  his  servant, 
but  when  he  acts  in  the  execution  of  the  authority  given 
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him.'     Now  when  a  servant  quits  sight  of  the  object 
for  which  he  is  employed,  and  without  having  in  view 
his  master's  orders,  pursues  that  which  his  own  malice 
suggests,  he  no  longer  acts  in  pursuance  o£  the  authority 
given  him  ;  and  according  to  the  doctrine  of  Lord  HoU^ 
his  master  will  not  be  answerable  for  such  act."  The 
case  in  which  Lord  Kenyan  gave  this  judgment  well 
illustrates  this  principle,  and  the  decision  in  it  proceeded 
upon  reasons  which,  in  my  opinion,  apply  precisely  to  the 
present  case.    It  is  no  objection,  I  think,  that  the  principal 
has  the  benefit  of  the  arrest  made,  and  cannot  adopt  the 
act  and  repudiate  the  agency.    If  he  had  acted  in  person 
in  the  case,  and  had  sued  out  the  process  maliciously, 
though  he  might  have  been  punished  for  the  wrong,  he 
would  nevertheless  have  retained  the  benefit  of  the  process, 
which  is  not  invalidated  by  the  bad  motive  ;  and,  a  fortiori^ 
when  it  was  his  agent  sued  it  out,  may  he  be  allowed  to 
receive  any  benefit  that  may  arise  from  it,  without  that  fact 
reasonably  drawing  after  it  the  consequence  that  he  is  to 
be  punished  for  another  man's  malice.    He  knows  nothing 
of  the  arrest,  or  intention  to  make  it,  until  it  is  made  ;  and 
on  what  ground  should  he  be  expected  to  repudiate  it,  or 
be  at  the  peril  of  answering  for  his  agent's  malicious  act? 
He  is  justified  if  his  agent  had  the  apprehension,  and  so 
would  the  agent  be  indeed.  -  How  can  he  tell  what  his 
agent  thought,  or  had  cause  to  think  }    Until  the  trial 
ended  he  could  scarcely  know  whether  the  agent  would 
turn  out  to  be  justifiable  or  not;  frequently  such  questions 
perplex  a  jury  after  all  is  heard.     A  man  who  employs 
another  to  act  for  him  is  answerable  for  his  care  and  com- 
petent skill ;  and  if  injuries  accrue  to  others  from  his  want 
of  either,  the  principal  must  make  recompense,  "that  is 
well  established  ;"  but  for  his  acts  of  malicious  injury,  the 
principal  is  not  to  answer.    If  this  agent,  in  the  course  of 
his  proceeding  to  collect  a  debt,  had  become  involved  in  a 
public  correspondence  with  a  debtor,  and  in  the  course  of  it 
had  maliciously  slandered  him,  it  would  be  as  reasonable, 
I  think,  to  make  the  principal  answer  for  the  libel,  as  to 
hold  him  liable  in  this  action,— 8  D.  &  R.  129 ;  1  A.  &  M. 
233;  4  Tyrw.  786  ;  5  B.  &  Ad.  593;  6  Ad.  &  E.  658; 
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1  B.  &  P.  392 ;  1  Salk.  289.  In  the  absence  of  all  proof  of 
particular  instructions,  we  must  presume  that  the  principal 
only  desired  such  debtors  to  be  arrested  as  were  really  lia- 
ble to  be  arrested  by  law.  If  he  could  be  shewn  to  have  ' 
given  such  instructions  in  terjns,  the  case  would  not  be 
stronger  than  it  now  is,  in  the  absence  of  any  surmise  even, 
to  the  contrary. 

There  are  cases  in  the  books  which  seem  to  trench  upon 
the  principal  laid  down  in  McManus  v.  Aickett,  but  I 
have  met  with  none  that,  in  my  judgment,  would  by  any 
means  serve  as  an  authority  to  sustain  this  action. 

Jones,  J. — I  think  the  nonsuit  at  the  trial  was  right.  It 
is  impossible  to  hold  the  defendant  actuated  by  malice  in 
a  proceeding  of  which  it  is  not  even  presumed  that  he  was 
cognizant.  The  action  is  only  sustainable  upon  the  ground 
that  the  plaintiff  was  arrested  without  any  apprehension 
on  the  part  of  the  deponent  that  the  plaintiff  would  leave 
the  province  without  paying  the  debt.  This  affidavit 
was  made  by  the  agent,  and  he  swore  that  he  (not  the  de- 
fendant) was  apprehensive  the  plaintifi'  would  leave  the 
province.  If  he  had  no  such  apprehension  he  would  be 
liable  in  the  action;  and  surely  his  principal,  who  was 
not  aware  of  the  act,  and  gave  no  instructions  to  him  (at 
least  none  are  proved),  cannot  be  presumed  to  have  author- 
ised an  illegal  and  malicious  act.  It  was  not  within  his 
instructions  to  do  that  which  was  malicious;  and  although 
a  principal  is  answerable  for  the  negligent  or  ignorant  mis- 
conduct of  his  agent,  acting  within  the  scope  of  his  autho- 
rity, I  cannot  see  how  he  can  be  held  liable  for  malicious 
conduct,  more  than  a  master  whose  servant  wilfully  drives 
his  carriage  against  that  of  anothet.  In  the  case  of  Jones 
V.  Nichol  (3  M.  &  P.  12),  relied  upon  as  an  authority  in 
this  case  for  the  plainlifT,  the  defendant  himself  made  the 
affidavit,  and,  having  maliciously  set  the  proceeding  in 
motion,  he  was  held  liable  for  the  subsequent  acts  of  his 
attorney  without  his  knowledge.  Gaselee^  J.  says  that  the 
objection  that  the  attorney  and  not  the  plaintifl'  was  liable 
"  was  not  raised  at  the  trial,"  and  therefore  on  the  motion 
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for  a  new  trial  the  court  refused  to  disturb  the  verdict.  From 
this  it  may  be  inferred  that  if  the  objection  had  been  taken 
at  ihe  proper  time,  it  would  have  prevailed  :  and  Parke^J. 
says,  "if  the  point  now  presented  to  the  court  had  been  raised 
before  me  at  the  trial,  I  should  have  left  it  to  the  jury  to  say 
whether  the  defendant  was  not  cognizant  of  the  plaintiff's 
discharge  under  the  insolvent  act,  before  the  proceedings 
were  commenced  against  him  in  this  suit.  All  the  facts 
proved  at  the  trial  tend  to  shew  that  he  was."  In  this  case, 
on  the  contrary,  there  was  nothing  to  be  left  to  the  jury, 
because  it  was  not  pretended  that  the  defendant  knew 
anything  of  the  proceeding  from  the  beginning  to  the  end 
of  the  suit.  The  evidence  of  judgment  of  nonsuit  was  not 
such  evidence  of  a  want  of  probable  cause  as  would  justify 
the  jury  in  inferring  malice.  It  is  not  conclusive  evidence 
that  no  debt  was  due. 

Rule  discharged. 


In  re  Brenan. 

Mandamus  to  Warden  of  a  district  to  swear  in  a  newly  elected  councillor. 
Where  a  mandamus  was  applied  for,  to  be  directed  to  the  warden  of  the 
London  District,  to  swear  in  a  person  who  claimed  to  be  duly  elected  a 
councillor,  under  the  Municipal  Council  Act,  the  court  discharged  the 
rule,  it  appearing  that  a  councillor  had  been  returned  and  sworn  in  for  the 
township,  which  return*  had  been  contested,  the  proper  remedy  being  by 
quo  warranto. 

An  application  for  a  mandamus^  to  be  directed  to  the 
Warden  of  the  London  District,  to  swear  in  and  admit  a 
person  as  councillor  for  the  township  of  Adelaide,  in  the 
room  of  another  person  who  had  not  been  duly  elected, 
but  was  illegally  returned  for  that  township,  and  had  been 
admitted  and  sworn  into  office. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  question  whether  the  applicant  has  a  right 
to  this  remedy  by  mandamus  : — This  district  council  is 
a  corporate  body,  created  by  the  legislature  for  municipal 
purposes.  It  is  limited  in  its  locality,  and  as  regards 
the  objects  to  which  it  can  apply  itself,  its  members 
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are  to  be  elected  according  to  certain  provisions  con- 
tained in  the  act,  and  no  niode  is  pointed  out  for  deter- 
mining any  question  that  may  arise  upon  these  elections. 
Whether  that  omission  were  intended,  or  merely  accidental 
and  likely  to  be  supplied  by  some  future  enactment,  we 
cannot  tell.  As  the  matter  now  stands,  it  may  happen  in 
many  cases  that  persons  illegally  chosen  or  returned  may 
intrude  themselves  into  the  council  in  disreafard  of  the 
statute,  and  to  the  exclusion  of» others  who  have  been  duly 
elected.  In  that  case,  as  the  law  now  stands,  there  must 
either  be  no  remedy,  or  it  must  be  sought  through  the  juris- 
diction of  this  court.  That  being  the  case,  and  it  being  a 
settled  principle  that  when  no  other  proceeding  can  give 
redress  in  such  cases,  this  court  must  interpose  by  man- 
damus^ it  remains  only  to  be  considered  whether  the  man- 
damus is  the  only  remedy  applicable.  It  is  certain  that  it  is 
not  the  only  one,  because  when  the  office  is  full,  as  it  is 
here,  and  another  person  is  actually  admitted  to  the  place 
which  this  applicant  claims  a  right  to  occupy,  it  is  plain 
there  is  a  means  of  trying  the  right  by  quo  warranto.  In 
2  T.  R.  259,  that  was  held  to  be  a  conclusive  reason  for 
not  interposing  by  mandamus.  In  4  T.  R,  699,  and  6  T.  R. 
301,  and  2  Smith  535,  the  court  seemed  inclined  to  relax 
that  principle,  and  to  grant  a  mandamus  as  the  more  con- 
venient course  for  obtaining  a  speedy  decision,  even  where 
a  quo  vmrranto  would  lie.  These  are  neither  of  them, 
however,  clear  authorities  to  that  effect,  because,  in  the 
first  case,  the  office  was  not,  strictly  speaking,  filled  by 
another ;  a  farther  step  was  necessary — namely,  the  appro- 
bation of  the  Crown.  In  the  latter  case,  the  decision  of 
the  court  turned  upon  another  point.  But  of  late  years 
many  municipal  corporations  have  been  created  in  towns 
in  England,  for  purposes  similar  to  those  contemplated  by 
the  act  on  which  this  question  arises.  Town  councillors 
are  elected  to  them  under  provisions,  such  in  principle  as 
those  contained  in  our  act.  And  it  appears  that  in  conse- 
quence of  persons  being  admitted  and  sworn  in,  who,  it 
was  alleged,  had  not  a  majority  of  legal  votes,  applica- 
tions have  been  made  to  the  Queen's  Bench  for  remedy  by 


332  queen's  bench,  easter  term,  5  vie. 

mandamus^  as  the  parties  have  moved  here  ;  but  the  court 
has  constantly  referred  the  con:iplainants  to  the  remedy  by 
quo  ivarranto^  as  the  proper  and  only  remedy,  when  the 
office  is  actually  filled  by  another  who,  in  point  of  fact,  has 
been  admitted  and  sworn,  whether  rightfully  or  not, — 3 
Ad.  &  E.  467  ;  The  King  against  the  Mayor,  Aldermen, 
&c.,  of  Oxford,  (6  Ad.  &  E.  349),  The  King  against 
the  Mayor,  &c.,  of  Winchester,  (7  Ad.  &  E.  215).  The 
last  case  in  particular  is*  fully  in  point,  and  there  are 
later  authorities  to  the  same  effect.  I  was  at  first  led  by 
the  cases  in  4  T.  R.  &  6  T.  R.,  which  I  have  referred  to, 
to  suppose  that  we  might  grant  the  mandamus,  although 
the  remedy  by  quo  warranto  was  undoubtedly  open ;  and 
that  we  ought  to  do  so  in  order  to  give  the  party  a  course 
more  expeditious  and  convenient  for  obtaining  his  right, 
probably,  than  the  other  ;  but  these  later  decisions  expressly 
upon  the  point  determine  us  not  to  interfere  by  mandamus, 
for  undoubtedly  we  should  not  extend  a  summary  remedy 
of  this  description  farther  than  the  course  of  approved  au- 
thority will  warrant. 

Rule  discharged  with  costs. 


Cronk  v.  Cronk. 

Partition— 2  Wm.  IV.  ch.  35. 

Where  a  testator  directed  in  his  will  that  after  the  death  of  A.,  his  land 
should  be  divided  between  his  children  by  his  executors : 

Held,  that  in  the  absence  of  any  refusal  of  the  executors  to  make  the  parti- 
tion after  the  death  of  A.,  it  was  not  a  case  in  which  the  court  could  direct 
a  partition  to  be  made  under  2  Wm.  IV.  ch  35. 

This  was  an  application  for  a  partition  in  a  case  where 
a  testator  directed  in  his  will  that  after  the  death  of  A.  B., 
his  land  should  be  divided  between  his  children  by  his 
executors. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  of  opinion  that  judgment  must  be  given  against 
the  demandants  in  this  case  of  partition,  because  it 
appears  upon  the  face  of  the  will,  set  out  in  the  record, 
that  they  claim,  as  the  surviving  children  of  Abraham 
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Cronk,  deceased,  an  interest  devised  by  his  will,  which 
interest  they  pray  may  be  severed  by  a  writ  of  partition 
to  be  awarded  by  this  court,  under  the  statute  3  Wm. 
IV.  ch.  2 ;  but  the  will  directs  that  if  their  brother  John 
should  die  without  issue,  as  he  has  done,  the  land  shall 
be  equally  divided  by  the  testator's  executors  among  the 
rest  of  his  children.  No  reason  is  stated  why  the  exe- 
cutors cannot  carry  this  direction  into  efTect ;  nor  is  it 
averred  that  they  have  been  requested  to  do  it,  and  have 
refused ;  but  we  are  desired,  without  any  such  cause  being 
assigned,  to  take  out  of  the  hands  of  the  executors  a  trust 
which  the  testator  has  imposed  on  them,  and  thus  far  to  set 
aside  his  will.  It  was  not  for  any  such  purpose  that  the 
statute  was  passed  ;  the  object  was  to  afford  a  remedy  for 
partitions,  when  the  parties  would  not  themselves  concur 
in  making  it,  and  when  in  consequence  it  could  not  be 
otherwise  made.  It  was  never  meant  to  substitute  the 
sheriff  or  a  jury  i&v  the  persons  whom  a  testator  has  delib- 
erately chosen  to  do  the  very  act.  It  may  be  that  the 
executors  are  dead,  or  absent  or  incapable  ;  but  nothing  is 
shewn  as  a  ground  for  our  interfering,  and  apparently 
superseding  the  confidence  placed  in  them.  1  forbear 
going  into  a  particular  consideration  of  the  causes  of  c?e- 
murrer  assigned,  and  will  only  now  state  that  I  am  of 
opinion  at  present  that  the  demandants,  pursuing  the  remedy 
given  in  this  case  by  the  statute,  are  not  to  be  turned  round 
by  mere  objections  in  form,  which  turn  upon  the  nice 
technicalities  of  pleading,  as  applied  to  common  law  ac- 
tions. It  will  be  sufficient,  I  think,  if  he  states  a  case 
sufficient  in  substance.  I  do  not,  however,  mean  to  say 
that  all  the  causes  assigned  regard  form  only,  though  some 
of  them  certainly  do;  such,  for  instance,  as  the  alleged 
informality  in  the  prayer  with  which  the  petition  concludes. 
My  opinion  proceeds  upon  the  ground  that  when  it  appears 
on  the  record,  as  it  does  here,  that  an  estate  devised  to 
several  persons  is  expressly  directed  by  the  will  to  be 
divided  by  executors  or  trustees,  specially  intrusted  with 
that  duty,  the  case  is  not  legally  one  in  which  we  have 
jurisdiction  under  the  statute.    If  it  had  been  set  out  in 
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the  petition  that  the  executors  had  died  without  making 
partition,  or  that  they  had  declined,  or  become  incapable, 
then  I  do  not  say  that  we  could  not  have  exercised  the 
powers  given  by  the  statute.* 


Doe  DEM.  Lyons  v.  Crawford. 

Statute  of  Limitations — Adverse  possession  for  twenty  years. 
When  in  ejectment  it  is  necessary  to  leave  the  question  of  adverse  posses- 
sion in  the  defendant  for  twenty  years  as  a  doubtful  point  to  the  jury,  it 
is  not  a  case  in  which  the  plaintiff  can  be  allowed  to  remedy  legal  defects 
in  his  title,  hy  availing  himself  of  the  provisions  contained  in  4  Wm.  IV. 
ch.  1,  sec.  52,  and  giving  notice  to  the  defendant  as  an  intruder,  or  one 
having  no  claim  or  colour  of  claim  to  the  possession. 

Ejectment — Adverse  possession  in  the  defendant  for- 
twenty  years  was  left  to  the  opinion  of  a  jury,  and  the  plain- 
tiff endeavoured  to  correct  legal  defects  in  his  title  under 
the  provisions  contained  in  the  statute  4  Wm.  IV.  ch.  1, 
sec.  52,  and  served  the  defendant  with  a  notice  under  the 
statute  "  as  an  intruder,"  as  having  no  color  of  legal  claim 
to  the  possession. 

Verdict  for  the  plaintiff  under  the  statute,  subject  to  the 
question  whether  in  such  a  case  possession  could  apply. 

Motion  for  a  nonsuit  on  objection  to  defects  of  plaintiff's 
title,  or  to  set  aside  the  verdict  as  contrary  to  law  and  evi- 
dence, and  for  misdirection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  consideration  of  this  case  in  connection  with  the 
statute  referred  to  (4  Wm.  IV.  ch,  1,  sec.  62),  I  concur 
with  my  brothers  in  thinking  that  the  plaintiff  cannot 
be  allowed  to  retain  his  verdict.  Nothing  can  be  clearer 
than  that  his  recovery  w^ould  be  entirely  out  of  the  ques- 
tion without  the  aid  of  that  provision  ;  and  I  am  of 
opinion  that  on  the  one  hand  the  defects  in  this  plaintiff's 
title  are  too  important  to  admit  of  that  statute  applying  to 
them  ;  and  on  the  other,  that  the  defendant  is  shewn  not  to 
stand  in  that  situation  with  regard  to  the  estate,  that  he 

^-  Judge  Macaulay  gave  an  opinion  in  this  case  for  defendants,  but  on 
another  ground  than  the  Chief  Justice. 
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could  be  served  with  a  notice  under  the  statute  "  as  an  in- 
truder," having  no  claim,  or  colour  of  legal  claim,  to  the 
possession.  For  all  that  appears,  when  Campbell  signed 
the  writing  in  1795,  he  had  no  claim  whatever  to  this  estate. 
That  he  had  no  legal  interest  in  it  is  certain.  The  writing 
makes  no  mention  of  this  land.  It  could  convey  no  legal 
interest  to  Nancy  M'Donald,  even  for  her  life,  by  any  opera- 
lion  it  could  have  at  the  time,  or  that  could  be  afterwards 
given  to  it.  Nothing  passed  under  it  at  the  lime,  and  when 
the  patent  for  lot  47  came  to  Campbell,  it  could  not  give  to 
this  paper  any  operation  retrospectively,  upon  the  principle 
of  estoppel,  for  it  was  an  agreement  or  covenant  merely  in 
its  language,  not  professing  to  convey  any  interest ;  and  it 
was  not  under  seal.  It  contained  besides  no  words  of  in- 
heritance, and  nothing  could  devolve  on  the  heirs  of  Nancy 
Campbell,  even  if  she  could  have  taken  an  interest  for  her 
own  life.  I  have  no  idea,  upon  reflection,  that  the  statute 
can  be  admitted  to  cure  such  radical  defects  as  these ;  but 
if  it  could,  the  defendant  is  actually  in  possession,  under  a 
colour  of  legal  claim,  for  twenty  years'  uninterrupted  ad- 
verse possession  is  a  title  ;  and  though  I  am  far  from  think- 
ing that  such  a  possession  was  made  oat,  under  the  evidence, 
yet,  when  there  w^as  evidence  of  it,  such  as  made  it  fit  to 
be  left  as  a  doubtful  point  to  the  jury,  it  is  impossible  to 
say  there  was  no  colour  of  legal  claim. 

Rule  absolute  for  a  nonsuit. 


McDonald  v.  De  Tuyle. 

JVew  trial  to  an  executor  refused. 
Where  in  an  action  against  an  executor  on  the  bond  of  his  testator,  non  est 
factum  -was  the  only  plea  pleaded,  and  the  plaintiff  had  a  verdict,  the 
court  refused  to  grant  a  new  trial  and  allow  a  plea  of  plene  administravit, 
on  the  afl&davit  of  the  executor  that  he  had  administered  all  the  assets 
before  action  brought,  there  being  no  satisfactory  answer  given  why  the 
plea  had  not  been  pleaded  before. 

This  action  was  brought  against  an  executor  on  the  bond 
of  his  testator.  Non  est  factum  was  the  only  plea  pleaded, 
and  the  verdict  was  given  for  the  plaintiff. 

Motion  for  new  trial,  that  plene  administravit  might  be 
pleaded. 
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Per  Cwr.— "It  does  not  appear  to  us  that  the  affidavits 
are  such  as  would  warrant  us  in  granting  the  rule 
moved  for.  The  defendant  merely  declares  that  he  has 
never  had  in  his  hands  more  than  jG50,  assets  of  Taylor; 
but  does  not  swear  that  there  may  not  be  lands  sufficient ; 
he  gives  no  reason  for  not  pleading  a  prior  judgment 
(which  he  swears  there  was  to  the  amount  of  £1200,  which 
he  satisfied  and  look  an  assignment  of),  except  that  his 
attorney  was  ignorant  of  it.  Why  he  did  not  give  his 
attorney  proper  instructions  is  in  no  manner  accounted  for; 
no  accident  or  misunderstanding  is  alleged,  nor  any  unfair 
practice  on  the  plaintiff's  part,  nor  any  surprise  shewn. 
We  should  not  be  warranted  in  interposing  upon  such  a 
statement,  and  it  is  fortunate  the  sum  involved  is  not  very 
large. 

Rule  discharged. 


Skinner  v.  Holcomb. 

Award — Proof  of  submission. 
In  a  declaration  in  debt  on  an  award  under  bonds  of  submission,  it  is  neces- 
sary to  shew  a  mutual  submission,  and  to  prove  the  bonds  executed  by  all 
the  parties ;  but  where  the  defendant  in  the  course  of  the  trial  of  the 
cause  allowed  a  credit  to  be  given  to  him  without  objection  for  money 
paid  on  the  award,  it  was  held  that  he  could  not  afterwards  urge  as  a 
ground  of  nonsuit  that  the  plaintiff  had  not  proved  his  own  execution  of 
the  bond  of  submission. 

Debt  on  award. 

At  the  trial  it  was  proved  that  the  defendant  executed 
the  submission ;  that  plaintiff  had  not,  but  allowed  a  credit 
to  be  given  to  him  for  money  paid  on  award  ;  notwithstand- 
ing which  the  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiff  had  not  proved  his  own  execution  of  the 
bond  of  submission. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  arbitration  bond  proved,  from  the  defendant  to  the 
plaintiff,  was  made  on  the  19th  of  February,  1839,  con- 
ditioned that  if  the  defendant  should  abide  by  the  award  of 
Brookfield  and  Matthews,  "  arbitrators  indifferently  named, 
elected  and  chosen,  as  well  as  on  the  part  and  behalf  of  the 
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above  bound  Drayton  Holcomb,  as  of  the  above  named  Daniel 
Skinner,  to  arbitrate,  &c.,  then  the  bond  should  be  void 
and  he  has  moved  for  a  nonsuit,  or,  in  the  alternative,  lhat 
judgment  should  be  arrested  ;  his  objection  being  to  the 
last  amount,  which  the  plaintiff  admits  is  bad,  and  he  has 
applied  to  have  the  verdict  applied  to  the  other  counts. 

The  action  cannot,  as  the  defendant  has  contended,  be 
sustained  on  the  first  count,  which  slates  a  mutual  sub- 
mission by  bond,  without  proving  that  the  plainlitF  execu- 
ted a  bond,  as  well  as  the  defendant.  This  seems  in  some 
respects  rather  unaccountable,  considering  that  the  plaintiff 
in  his  declaration  sets  out  that  he  did  execute  a  bond,  and 
cannot  therefore  deny  it ;  but  the  law  appears  to  be  so 
settled.  I  think,  however,  the  verdict  should  be  sustained 
on  the  account  slated,  on  the  ground  that  after  the  award 
made  defendant  paid  part  of  it  in  harness,  and  offered  to 
pay  the  remainder  in  land.  This  the  defendant  himself 
stated  at  the  trial,  and  though  he  was  not  allowed  to  ex- 
onerate himself  by  proving  that  this  offer  was  accepted 
(but  he  appeared  very  w^illing  to  give  the  land,  which  the 
plaintiff  refused  to  take);  yet  his  assertion  of  those  facts 
through  his  counsel  was  evidence  against  himself  given 
before  the  jury,  and  they  support,  I  think,  the  verdict  either 
on  an  account  stated  or  on  the  second  count ;  for  when  the 
defendant  acquiesced  in  the  award,  he  renders  it  necessary 
to  prove  the  previous  submission,  unless  possibly  upon  the 
first  count,  where  a  submission  by  bond  is  averred. 

Rule  for  nonsuit  discharged. 


Jar  VIS  v.  The  Commercial  Bank. 

S?ierif—Case  for  fraudulent  representation  of  an  execution  debt. 
A  sheriff  cannot  maintain  an  action  on  a  case  as  for  a  fraudulent  represent- 
ation, when,  having  seized  goods  on  an  execution  of  a  third  party,  he  13 
afterwards  instructed  by  the  defendant  to  seize  the  same  goods  on  his  ex- 
ecution, although  on  an  adverse  claim  being  set  up,  the  plaintiff  on  tho 
first  writ  withdrew  his  execution,  and  the  defendant  refuses  either  to 
withdraw  his  or  to  indemnify  the  sheriff,  and  the  adverse  claimant  after- 
wards prosecutes  the  sheriff,  and  recovers  for  the  illegal  seizure  and  de- 
tention. 

This  was  a  special  action  on  the  case  by  the  sheriff  of 
the  Home  District  against  the  defendants,  for  falsely  and 
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deceitfully  representing  to  the  plaintiff  as  sheriff  that  cer- 
tain goods,  &c.,  were  the  property  of  persons  against 
whom  the  defendants  had  sued  an  attachment,  and  placed 
it  in  the  plaintiff's  hands  for  execution.  The  plaintiff 
having  previously  seized  the  same  goods,  &c.,  on  an  exe- 
cution of  a  third  party,  aflerwards  seized  them  for  the  de- 
fendants. The  first  execution  was  withdrawn  (an  adverse 
claim  having  been  set  up),  but  the  defendants  refused 
either  to  withdraw  theirs  or  indemnify  the  sheriff,  who  was 
prosecuted  successfully  by  the  adverse  claimant. 

The  defendants  pleaded  the  general  issue.  ^ 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  to  be  considered  that  this  is  not  an  action  of  as- 
sumpsit, or  an  undertaking  to  indemnify,  either  expressed 
or  implied.  It  is  therefore  not  material  to  inquire  whether 
the  facts  supply  evidence  of  such  an  undertaking. 

The  action  is  wholly  grounded  on  an  alleged  false  re- 
presentation, respecting  a  matter  in  which  the  defendants 
w^ere  themselves  interested,  and  made  in  order  to  induce 
the  plaintiff  to  do  an  act  for  their  benefit,  by  doing  which 
act  he  has  been  brought  into  difficulty  ;  and  it  is  argued 
that  upon  that  fact  alone  an  action  of  deceit  will  lie,  with- 
out laying  or  proving  any  knowledge  that  the  representa- 
tion was  false,  and  consequently  without  shewing  that  the 
defendants  meant  to  deceive.  I  place  out  of  view,  in  con- 
sidering this  point,  the  questions  whether  the  defendants 
would  be  responsible  for  information  of  this  kind  given  by 
their  attorney  in  the  cause,  without  any  instruction  from 
ihem  ;  and  whether  as  a  corporate  body  they  are  liable  to 
this  description  of  action,  when  they  did  not  themselves 
^  make  any  representation,  nor  any  person  authorized  by 
them,  for  any  purpose,  by  a  u'riting  under  their  seal. 
Upon  the  broad  merits  of  the  case,  I  am  of  opinion  that  no 
action  lies.  Before  the  defendants  placed  their  attachment 
in  the  plaintiff's  hands,  or  gave  him  through  their  attorney 
any  information  or  instructions,  he  had  already  seized  the 
goods  for  other  parties,  and  on  other  w^rits,  as  the  goods  of 
the  Chryslers.    When,  therefore,  the  agent  of  the  attorney 
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for  these  defendants  afterwards  took  him  their  writ,  and 
pointed  out  these  goods  as  liable  to  the  attachment,  he 
gave  no  new  iaformation  to  the  sheriff,  nor  did  he  lead  him 
then  to  take  any  step.  While  he  held  them  attached  for 
other  persons,  as  the  goods  of  the  Chryslers,  he  was  bound 
equally  to  hold  them  for  the  purposes  of  their  several  at- 
tachments. The  information  of  Cuvillier's  claim,  for  ail 
that  appears,  came  to  the  sheriff  before  the  defendants  had 
been  in  any  manner  apprised  of  it.  It  is  not  surmised 
that  when  the  nugatory  and  remaining  act  was  done  of 
pointing  out  goods  as  belonging  to  the  Chryslers,  which  the 
sheriff  had  before  seized,  and  then  held  as  theirs,  these  de- 
fendants knew  anything  of  a  claim  by  Cuvillier,  or  that 
Cuvillier  had  then  advanced  any.  When  they  were  ap- 
prised of  it  by  the  sheriff,  and  asked  to  give  up  the  goods 
in  consequence,  they  declined.  Upon  that  this  question 
arises — Was  that  a  repetition  of  the  assertion  they  had 
before  made  that  the  goods  were  the  property  of  Messrs. 
Chrysler?  I  think  it  is  not.  It  was  nothing  more  than  a 
declining  to  take  the  decision  of  the  adverse  claim  upon 
themselves.  It  was  as  if  they  had  said  to  the  sheriff 
"  You  tell  me  that  Cuvillier  &  Co.  claim  to  be  the  owners 
of  these  goods,  and  that  the  other  creditors  have  withdrawn 
their  attachments.  They  may  know  more  of  the  facts  than 
1  do,  or  may  think  they  know  them,  and  they  have  acted  on 
the  opinions  they  have  formed  ;  I  knew  nothing  of  the 
facts,  and  can  therefore  form  no  opinion  ;  you  know  all 
that  I  know  ;  you  must  do  your  duty  at  your  peril.  If  you 
give  up  the  goods,  and  it  turns  out  that  they  were  not  the 
goods  of  the  Messrs.  Chrysler,  then,  of  course,  you  arc 
safe.  If  it  turns  out  otherwise,  then  I  shall  hold  you  liable? 
for  1  do  not  mean  to  relieve  you  from  the  obligation  to  act 
according  to  the  truth  of  the  case." 

The  sheriff  when  thus  left  to  judge  for  himself  very 
reasonably  asks  for  an  indemnity  ;  but  the  defendants  per- 
emptorily refused,  as  they  might,  to  give  it.  It  then  be- 
came necessary  for  the  sheriff  to  decide  what  he  would  do. 
He  might  have  said,  "  Since  you  will  not  indemnify  me,  I 
will  give  up  the  goods     and  if  he  had  done  so,  we  have 
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nothing  before  us  to  enable  us  to  say  thai  the  defendants 
would  have  insisted  that  Ihey  were  the  goods  of  the 
Chryslers,  and  directed  him  to  sell  them.  For  all  that 
appears,  it  is  just  as  probable,  if  not  more  probable,  that 
they  would  have  contented  themselves  with  saying,  '^Then, 
of  course,  you  do  that  at  your  own  risk." 

I  cannot  say  that  the  negative  acts  of  refusing  to  direct 
the  goods  to  be  given  up,  and  of  refusing  to  indemnify, 
can,  when  put  together,  amount  to  a  misrepresentation  and 
a  legal  fraud,  and  subject  the  defendants  to  an  action  for 
deceit.  If  it  would,  then  in  every  case  in  which  the  sheriff 
asks  for  indemnity  and  is  refused  by  the  plaintiff,  who, 
nevertheless,  does  not  instruct  him  to  forbear,  a  recovery 
against  the  sheriff  by  the  owner  of  the  goods  might  be 
followed  by  an  action  against  the  plaintiff  for  a  deceit. 

Postea  to  defendants. 


Lusty  v.  Magrath. 

Malicious  prosecution — Evidence — Record  of  acquittal. 
If  in  an  action  for  a  malicious  prosecution,  the  record  of  the  acquittal  of 
the  plaintiff  is  produced  at  Nisi  Prius,  the  court  cannot  inquire  into  the 
circumstances  under  ivhich  it  has  been  brought  forward;  but  it  must  be 
received  in  evidence,  although  no  order  was  ever  granted  for  the  delivery 
of  a  copy  of  the  indictment  to  the  plaintiff. 

Case  for  malicious  prosecution  of  the  plalnlilf  on  a 
charge  of  stealing  a  saddle. 

The  plaintiff  in  this  cause  had  been  tried  at  the  sessions 
of  Oyer  and  Terminer  for  stealing  a  saddle  of  the  defend- 
ant, upon  an  indictment  found  at  the  Quarter  Sessions 
of  the  District,  &c.  He  was  acquitted  at  the  trial,  and  to 
shew  the  acquittal,  the  plainti.^f  produced  on  the  trial  of 
this  cause  a  record  of  acquittal  made  up  in  the  usual  form, 
&c.,  &c.,  &c.  The  plaintiff  obtained  a  verdict  and  £50 
damages,  and  the  defendant  moved  for  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
&c.,  and  also  for  excessive  damages. 

Robinson,  C.  J. — Upon  the  legal  question  whether  im- 
proper evidence  was  received,  1  lake  it  to  be  now  settled 
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that  in  a  case  of  felony  as  well  as  misdemeanor,  a  copy  of 
the  record  of  acquittal  may  be,  and  indeed  must  be,  received 
in  evidence  when  offered,  without  its  being  necessary  to 
shew  that  an  order  of  a  judge  had  been  obtained  sanction- 
ing the  delivery  of  a  copy.  That  the  officer  having  the 
record  in  his  custody  may,  and  indeed  ought,  to  refuse  a 
copy  of  the  record  of  acquittal  in  a  case  of  felony,  where 
no  order  has  been  obtained,  does  not  seem  to  be  now  de- 
nied, though  it  has  been  denied  by  Chief  Justice  Willis. 
The  point  does  not  seem  to  be  quite  satisfactorily  settled. 
Here  the  copy  was  granted  ;  aud  being  granted  was  re- 
ceived in  evidence,  in  accordance  with  what  is  now  held 
to  be  the  law. 

But  another  question  has  been  raised  upon  the  legality 
of  the  record  which  was  proved.  The  copy  produced  was 
in  strict  accordance  with  the  form  given  in  Chitty's  Crimi- 
nal Law,  of  a  record  of  an  acquittal,  at  a  court  of  Oyer 
and  Terminer,  of  a  person  indicted  of  felony  before  a  Court 
of  Quarter  Sessions,  and  this  form  appears  to  have  been 
taken  from  the  Crown  Circuit  Companion,  page  28,  eighth 
edition.  It  stales  properly  a  regular  Caption  ;  the  finding 
of  the  bill  by  the  grand  jury,  at  the  Quarter  Sessions; 
the  justices  by  whom  the  court  was  holden ;  the  capias 
awarded,  and  the  delivery  over,  by  the  justices  in  person, 
of  the  indictment  to  the  court  of  Oyer  and  Terminer  to  be 
there  determined,  with  the  subsequent  arraignment,  trial 
and  acquittal  of  the  party  there.  The  record  on  the  face 
of  it  is  good  and  perfect,  being  consistent  with  the  pro- 
ceedings which  may  and  do  take  place  in  such  cases. 
The  objection  is  that  the  officer  having  charge  of  the  record 
after  the  acquittal  could  not  have  had  before  him  the  ma- 
terials for  making  up  a  record  of  what  took  place  in  the 
Quarter  Sessions;  that  he  could  not  know  who  comprised 
that  court,  or  what  grand  juries  found  the  bill.  In  answer 
to  this,  I  conceive  that  the  court  of  Nisi  Prius  could  not 
inquire  into  the  foundation  of  the  record,  but  properly  re- 
ceived it  as  incontrovertible  evidence  of  the  facts  which 
it  revealed.  The  justices  when  they  brought  the  bill  into 
the  Court  of  Oyer  and  Terminer,  as  they  are  averred  to 
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have  done,  and  as  they  are  supposed  to  have  done,  in  eon- 
teiTjplalion  of  law,  must  be  supposed  also  to  have  delivered 
it  over  wilh  a  proper  caption,  and  then  there  could  have 
been  no  difficulty  in  raaking  up  the  record.  By  the  prac- 
tice which  I  have  uniformly  seen  observed  in  our  courts  of 
justice,  as  long  as  I  can  remember,  the  criminal  papers 
are,  after  the  termination  of  the  assizes,  delivered  over  with 
the  minutes  of  the  court  to  the  custody  of  the  Clerk  of  the 
Crown.  I  have  always  seen  records  of  criminal  trials  ex- 
emplified (as  this  has  been)  under  the  seal  of  the  Court  of 
Queen's  Bench.  I  do  not  see  upon  what  due  ground  it 
can  be  said  that  the  acquittal  of  the  plaintiff  was  not  duly 
proved.  It  was  proved  in  the  same  manner  as  the  pro- 
ceedings of  the  courts  of  Oyer  and  Terminer  have  ever 
been  proved  in  this  country.  The  only  peculiarity  is,  thai 
the  indictment  was  found  at  the  sessions,  and  tried  at  the 
assizes,  which  frequently  happens  in  general  practice  ;  but 
the  record  is  properly  framed,  according  to  the  circum- 
stances, and  we  are  bound  to  believe  it  a  true  record,  and 
not  to  discredit  it  upon  the  mere  surmise  that  the  clerk  of 
this  coort  has  made  up  a  copy  of  a  record  of  facts  which 
were  not  before  him  in  a  recorded  state.  Upon  the  general 
merits  of  the  case,  I  do  not  see  that  we  can  properly  inter- 
fere ;  and  f  have  come  to  that  conclusion  with  some  reluc- 
tance, because  there  is  much  truth  in  the  remark  which  has 
been  made  repeatedly  by  the  most  eminent  judges,  ''that 
actions  for  malicious  prosecution  ought  not  to  be  encour- 
aged upon  any  but  the  clearest  grounds,  and  upon  a  very 
attentive  consideration  of  all  the  evidence."  As  it  stands 
on  the  notes  of  the  learned  judge  who  tried  this  cause,  I 
confess  I  am  not  impressed  with  the  decided  conviction 
that  the  defendant  acted  from  any  malicious  motive;  and 
knowing  nothing  of  the  case  except  from  a  perusal  of  the 
evidence,  I  feel  that  a  verdict  for  the  defendant  would  have 
been  more  readily  concurred  in  by  me  as  a  juror  than  that 
which  has  been  found.  But  I  do  not  feel  warranted  by  the 
evidence  in  determining  that  the  jury  have  done  wrong ; 
and  there  is  a  protection  due  to  private  character,  as  well 
as  that  which  is  clearly  due  to  public  prosecutors.  There 
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will  sometimes  arise  cases  in  which  it  is  a  delicate  and 
difficult  task  to  settle  the  true  line  to  be  taken,  with  these 
considerations  pressed  on  either  hand.  This,  I  think,  is 
one  of  such  cases  ;  and  it  appears  to  me  to  be  one  of  that 
mixed  character  that  much  was  necessary  to  be  left  to  the 
judgment  of  the  jury.  They  have,  I  dare  say,  disposed  of 
the  case  according  to  the  best  of  their  judgment ;  and  un- 
less we  clearly  .think  that  we  see  something  to  condemr)  in 
the  conclusion  they  have  come  to,  we  ought  not  to  interpose. 
Certainly  the  amount  of  damages  would  not  alone  justify 
us  in  interfering. 

The  plaintitf,  for  all  that  appeared  at  the  trial,  is  a  man 
of  character,  in  other  respects  unimpeached,  living  refipect- 
ably  as  a  householder,  and  at  the  head  of  a  family  depend- 
ant upon  him.  If  the  defendant  did  really  without  proba- 
ble cause,  and  from  malicious  motives,  prosecnle  iiim  upon 
a  charge  of  theft,  it  cannot  be  said  with  any  degree  of 
reason  that  fifty  pounds  is  too  great  an  amount  of  damages 
to  give  for  such  an  injury  ;  on  the  contrary,  the  moderation 
in  regard  to  amount  affords  an  argument  that  the  jury  have 
judged  temperately  of  the  case.  If  the  jury  have  not  done 
wrong  in  finding  the  plaintiff  entitled  to  damages,  we 
cannot  say  in  this  case  that  they  have  given  too  much. 
Then  have  the  jury  done  wrong  in  finding  a  verdict  for  the 
plaintiff?  The  first  point  to  be  determined  at  the  trial  was 
whether  the  defendant  had  probable  cause  for  having  the 
plaintiff  apprehended  upon  a  charge  of  stealing,  and  for 
afterwards  supporting  the  charge  as  prosecutor  before  the 
grand  jury  and  the  court.  That  question  was  not,  I  think, 
under  the  circumstances  of  this  case,  one  which  the  court 
could  deal  with  exclusively  and  peremptorily  as  one  of 
law  alone.  It  was  a  mixed  question  of  law  ajid  fact,  to 
be  determined  by  the  jury  upon  their  view  of  the  facts, 
after  being  instructed  by  the  judge  in  regard  to  the  law. 
The  case  went  to  the  jury  upon  a  charge  altogether  unex- 
ceptionable, and  perfectly  correct  as  regarded  the  law  ;  and 
they  were  plainly  told  what  they  were  to  consider  in  de- 
termining upon  the  facts,  and  judging,  as  it  was  their  pro- 
vince to  do,  of  the  motives  of  the  defendant  by  fair  infer- 
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ences  from  those  facts.    It  is  our  duty  to  assume  that  the 
jury  gave  their  best  attention  to  the  case.    It  is  evident 
that  the  merits  were  most  fully  gone  into  and  patiently 
heard;  and,  for  all  that  we  know  to  the  contrary,  we  must 
suppose  them  to  have  beeii  dispassionately  considered. 
The  jury  may  have  known  both  the  parties,  and  some  or 
ail  of  the  witnesses  ;  and  though  this  is  not  always  a  certain 
advantage  in  the  investigation  of  truth,  it  is  generally  an 
assistance  to  the  judgment  of  men  conscientiously  wishing 
to  do  right.    I  have  reviewed  the  evidence  carefully,  with 
an  anxiety  to  afford  a  remedy  if  I  could  see  clearly  that  a 
hard  measure  of  justice  had  been  dealt  to  a  person  fairly 
pursuing  his  legal  remedy  in  a  criminal  case,  against  a 
person  whom  he  had  reason  to  suspect  of  committing  an 
offence.    In  vindication  of  the  defendant  a  good  deal  may 
be  said,  I  think,  with  truth.    He  had  some  three  or  four 
years  ago  lost  a  saddle  under  unusual  circumstances  ;  his 
horse  had  been  left  tied  at  a  door  in  a  village  with  the  sad- 
die  upon  him,  while  the  defendant  was  in  the  house.  Upon 
going  out,  the  defendant  saw  that  the  horse  was  gone — it 
was  a  late  hour  at  night — the  horse  was  followed  by  his 
tracks  to  the  place  a  mile  distant,  where  the  defendant 
was  then  residing,  and  it  was  found  without  the  saddle  : 
what  had  become  of  it  could  only  be  conjectured.  Whether 
it  had  been  lost  or  stolen  seemed  to  be  upon  a  point  which 
the  defendant  had  no  grounds  at  the  time  of  forming  an 
opinion.    In  his  way  home  the  horse  had  passed  along  a 
road  leading  to  the  plaintiff's  house  :  but  there  is  nothing 
to  shew  that  from  that,  or  any  other  circumstances,  the 
defendant  had  entertained  an  idea  that  this  plaintiff  had 
stolen  his  saddle,  until  it  happened  that  about  two  years 
afterwards  he  casually  met  another  person  using  a  horse, 
and  having  with  him  the  identical  saddle  which  had  so 
long  been  lost;  upon  enquiry  of  this  person  how  he  came 
by  the  saddle  he  found  that  he  had  borrowed  it  from 
the  plaintiff  Lusty,  and  was  informed  by  Lusty  that  it 
had  been  lent  to  him  by  Messrs.  Evans  &  Miller  of 
Toronto.    The  defendant,  upon  this  information,  writes 
to  a  friend  to  refer  to  Evans  &  Miller  upon  the  subject, 
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and  he  learns  through  his  agent  that  the  story  he  had 
heard  was  but  half  true:  that  Evans  and  Miller  had  in- 
deed lent  a  saddle  to  the  plaintiff,  but  that  they  had 
received  long  ago  that  saddle  back.  This  detection  of 
a  supposed  falsehood  led  the  defendant  to  entertain  ihe 
suspicion  that  the  plaintiff  had  stolen  his  saddle  ;  and,  after 
consulting  a  professional  man,  he  took  out  the  warrant,  and 
the  plaintiff  was  apprehended  and  examined,  and  held  to 
bail  upon  the  charge.  It  may  be  said,  on  this  statement  of 
facts,  that  there  was  neither  a  want  of  probable  cause,  nor 
any  sufficient  reason  to  infer  malice.  The  defendant's 
saddle  was  probably  stolen,  and  was,  after  being  long  out  of 
his  view,  traced  unexpectedly  to  the  plaintiff ;  the  latter  had 
reason  to  believe  that  a  false  account  had  been  given  of  the 
manner  in  which  the  plaintiff  acquired  it:  the  identity  of 
the  saddle  was  undisputed.  The  defendant  did  no  more 
than  state  what  he  had  heard,  and  knew,  and  the  magistrate 
receiving  the  information  thought  it  was  his  duty  to  issue 
the  warrant ;  and  though  the  jury,  upon  all  the  facts  which 
the  defendant  was  able  to  shew  in  his  favor,  thought  it 
jight  to  acquit  him,  which  they  did  very  promptly,  it 
might  be  said,  I  think,  with  truth,  that  hundreds  of  cases 
happen  when  prosecutors  acting  upon  no  stronger  grounds 
of  suspicion  are  never  afterwards  molested  with  an  action,  or 
looked  upon  as  having  acted  maliciously.  But  this  was 
not  all  that  the  jury  had  before  them  ;  there  was,  first,  some 
discrepancy  between  what  the  defendant  said  he  had  been 
told  respecting  the  saddle,  and  what  his  informant  declared 
he  had  told  him  ;  or  rather,  there  was  ground  for  supposing 
that  the  latter  had  missapprehended,  or  had  committed 
some  blunder  in  his  statement;  and  that  the  defendant  was 
therefore  acting  on  erroneous  impressions.  There  was  a 
good  deal  in  the  evidence  upon  this  trial  to  lead  the  jury  to 
the  conclusion  that  the  plaintiff  was  able  to  shew  satisfac- 
torily how  he  became  possessed  of  the  saddle — that  he  had 
found  it  put  away  in  the  garret  of  a  house  which  he  had 
gone  into  as  a  tenant,  and  supposing  it  had  belonged  to  the 
last  tenant,  who  had  absconded,  he  had  taken  it  into  use, 
and  had  long  openly  used  it,  lending  it  to  any  one  who 
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wanted  it,  and  taking  no  measures  whatever  to  keep  it  from 
the  observation  of  the  defendant,  who  was  living  in  the 
same  village  with  him — that  the  person  who  was  with  the 
plaintiff  when  he  thus  found  the  saddle  confirmed  his 
statement,  but  that  the  defendant  would  pay  no  attention 
to  this  statement,  but  insisted  upon  the  plaintiff  being  com- 
mitted, urging  that  the  magistrate  had  no  business  or 
authority  to  hear  any  evidence  in  exculpation;  and  there 
was  proof  of  various  expressions  used  by  the  defendant 
indicating  ill  will  to  the  plaintiff,  upon  other  grounds  than 
this  supposed  offence  ;  and  a  determination  to  push  this 
matter  to  the  utmost.  If  all  happened  as  the  witnesses 
related  it,  it  is  not  to  be  said  that  the  defendant  acted 
from  a  mere  desire  to  promote  the  ends  of  justice,  because 
there  was  a  good  deal  of  evidence  which,  if  implicitly 
credited,  proved  the  contrary.  One  man  who  heard  the 
whole  case  might  think  that  the  defendant  acted  sincerely, 
upon  a  conviction  of  the  plaintiff's  guilt,  with  no  other 
motive  than  the  proper  one  of  bringing  him  to  justice. 
Another  man  might  be  as  strongly  convinced  that  the  de- 
fendant took  up  the  suspicion,  first  incautiously  and  hastily, 
against  a  man  of  respectable  character — that  he  closed  fiis 
ears  obstinately  and  harshly  to  what  ought  to  have  made 
him  distrust  his  first  impressions,  and  persevered  unreason- 
ably, from  a  desire  to  harass  and  disgrace  the  plaintiff, 
rather  than  because  he  had  sufficient  warrant  for  believing 
him  guilty.  I  think  the  whole  evidence  would  have  led 
me  as  a  juror  to  the  conclusion  that  there  was  sufficient 
ground  of  suspicion  to  warrant  the  defendant  in  laying  his 
complaint;  that  he  therefore  may  have  very  probably 
acted  sincerely  and  without  malice  ;  and  that  thp  proof  of 
malice  and  want  of  probable  cause  in  his  proceedings, 
subsequent  to  the  suing  out  the  warrant,  were  not  so  clear, 
as  in  all  cases  of  this  kind  they  ought  to  be,  before  a  defen^ 
nant  should  be  convicted.  But  we  are  not  at  liberty  thus 
to  put  ourselves  wholly  in  the  place  of  the  jury.  They  have 
their  province  in  the  administration  of  justice,  and  the 
court  have  theirs ;  and  a  considerable  responsibility  rests 
oa  both.    We  have  power  to  relieve  against  their  errors,  or 
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their  wilful  deviation  from  what  is  right;  but  we  are  not 
to  insist  that  in  cases  of  this  doubtful  description,  where  it 
cannot  be  said  certainly  on  which  side  justice  lies,  their 
view  of  facts  and  motives  must  conform  to  ours.  Each 
case  in  which  a  new  trial  is  moved  for  on  the  merits  must 
turn  upon  its  own  circumstances.  No  rule  respecting  new 
trials  is  so  inflexible  as  that  it  must  be  applied  to  all  cases. 
Judging  of  this  case  as  it  stands  before  us,  I  am  of  opinion 
that  we  ought  to  discharge  the  rul^s. 

Rule  discharged. 
The  court  called  the  attention  of  the  counsel  to  that 
clause  in  the  Felon's  Counsel  Bill,  which  directs  that  de- 
fendants indicted  shall  have  a  copy  of  the  indictment  to 
prepare  for  their  defence,  and  to  the  proviso  contained  in 
the  statute  that  such  copy  granted  to  a  defendant  shall  not 
be  received  in  evidence  in  any  trial  of  an  action  for  mali» 
cious  prosecution.  But  it  did  not  appear  to  the  defendant's 
counsel  thai  that  proviso  could  aflfecl  the  question  upon  the 
admissibility  of  a  copy  of  indictment  obtained  under  other 
circumstances,  and  the  court  also  inclined  to  the  same 
opinion. 


Doe  DEM.  Gallagher  v.  McCostnel. 

Erroneous  survey — Compensation  for  improvements. 

The  59  Geo.  III.  ch.  14,  sec.  2,  which  gives  compensation  to  defendants  in 
ejectment  for  improvements  made  by  them  in  consequence  of  erroneous 
surveys,  applies  as  well  to  surveys  made  upon  reqnest  of  individuals  as  by- 
public  authority,  and  to  surveys  made  as  well  since  as  before  the  passing 
of  the  act,  although  the  occupation  of  the  defendant  may  have  commenced 
since  the  passing  of  the  act. 

Ejectment,  to  recover  part  of  lot  number  29,  in  the 
fourth  concession  of  Kingston. 

It  appeared  that  the  defendant  had  settled  upon  lot  num- 
ber 30,  and  had  adopted,  as  the  boundary,  a  line  run  by  one 
Ryder,  a  licensed  surv^eyor,  before  the  passing  of  the  Survey 
Act  (59  Geo.  III.)  in  the  year  1818,  and  that  the  defendant 
had  made  his  improvements  accordingly.  In  the  meantime, 
that  is  to  say,  between  Ryder's  survey  and  the  defendant's 
first  occupation,  the  59  Geo.  III.  ch.  14,  was  passed ;  and  in 
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1838  the  lessor  of  the  plaintiff,  having  employed  a  surveyor 
to  run  the  division  line  between  lots  numbers  29  and  30, 
on  the  principles  of  that  act,  found  that  his  lot  covered  a 
considerable  space  that  had  been  occupied  by  the  defendant 
since  1822,  under  Ryder's  survey,  as  part  of  lot  number 
30;  so  that  the  defendant  claiming  only  to  be  the  owner  of 
lot  number  30,  had  been  before  this  action  was  brought  in 
possession  of  part  of  lot  number  29  for  about  eighteen  years, 
believing  the  land  so  encroached  upon  to  be  part  of  lot 
number  30,  according  to  the  survey  of  Ryder. 

The  plaintiff  recovered  a  verdict,  and  the  defendant, 
claiming  to  come  within  the  12th  clause  of  the  statute  59 
Geo.  III.  ch.  14,  gave  evidence  of  the  value  of  his  improve- 
ments and  of  the  value  of  the  land  on  which  the  improve- 
ments were  made.  (The  jury  valued  the  improvements  at 
£40,  and  the  land  itself  at  £13  155.) 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  provision  of  the  statute  referred  to  is  in  these  words: 
"That  if  any  action  of  ejectment  shall  be  brought  against 
any  person,  who,  after  the  lines  have  been  established  by 
virtue  of  this  act,  shall  be  found,  in  consequence  of  unskilful 
surveyors,  to  have  improved  on  land  not  his  own,  it  shall 
be  lawful  for  the  judge  before  whom  such  action  is  tried  to 
direct  the  jury  to  assess  such  damages  for  the  defendant,  for 
any  loss  he  may  sustain  in  consequence  of  any  improvement 
made  before  such  action  is  commenced  :  and  also,  to  assess 
the  value  of  the  land  to  be  recovered  ;  and  if  a  verdict  shall 
be  found  for  the  plaintiff,  no  writ  of  possession  shall  issue 
until  such  plaintiff  shall  have  tendered  or  paid  the  amount 
of  such  damage  aforesaid,  or  shall  release  the  land  to  the 
defendant ;  provided  the  defendant  shall  pay  or  tender  to  the 
plaintiff  the  value  of  the  land  so  assessed,  before  the  fourth 
day  of  the  ensuing  term." 

It  was  objected  at  the  trial  that  the  defendant  could  not 
have  the  benefit  of  this  provision  : 

1st.  Because  he  did  not  show  that  he  had  any  title  to  lot 
number  30. 

2nd.  Because  Ryder's  was  not  a  survey  made  by  any 
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public  authority,  and  was  made  before  the  statute  of  1818, 
and  did  not  in  fact  complete  the  line,  but  only  carried  it 
part  of  the  way;  that  there  had  really  never  been  any  public 
survey  of  this  line,  or  even  of  the  concession  line,  from 
which  the  division  line  was  to  start,  before  the  defendant 
took  possession,  or  before  the  statute  59  Geo.  III.  was 
passed :  and  that  it  was  only  to  cases  where  there  had 
been  errors  committed  in  public  surveys  made  be/ore  that 
act^  and  when  the  errors  were  to  be  afterwards  corrected 
under  that  ad,  that  the  statute  was  meant  to  apply.  I 
allowed  the  valuation  to  be  made  by  the  jury,  and  reserved 
for  the  opinion  of  the  court  whether  the  statute  does  extend 
to  this  case.  Upon  the  argument  the  defendant  has  further 
objected  that  no  notice  was  given  him  before  the  trial,  such 
as  is  required  by  the  late  statute  2  Vic.  ch.  11.  But  it  is 
quite  plain  that  that  statute  has  reference  only  to  the  costs  in 
such  ejectments,  and  is  intended  to  give  an  advantage  as 
regards  costs  to  the  defendants,  provided  he  gives  such 
notice,  and  takes  such  steps  as  the  act  points  out.  It  can 
in  no  case  affect  the  question  of  right  of  the  defendant  to  be 
compensated  for  his  improvements ;  that  stands,  as  it  did 
before,  upon  the  former  statute  59  Geo.  III.  ch.  14.  And 
upon  that  statute  I  see  no  good  reason,  upon  consideration, 
why  the  defendant  should  not  be  held  to  come  within  the 
benefit  of  the  12lh  clause.  It  is  true  he  did  not  shew  that 
he  is  the  owner  of  lot  number  30,  and  the  person  entitled, 
on  that  ground,  to  be  paid  for  the  improvements;  but  on 
that  point  the  statute  is  silent,  and  on  the  reason  of  the 
case  more  need  not  be  shewn  than  was  shewn  here.  Pos- 
session prima  facie  implies  seisin  in  fee,  and  this  defendant 
was  proved  to  be  the  person  who  built  the  house  and  barn 
and  made  all  the  improvements;  and  he  has  been  in  pos- 
session sixteen  or  seventeen  years.  If  more  than  this  was 
required,  then  in  all  such  actions  the  court  would  have  to 
try  the  title  in  two  cases,  and  the  investigation  of  the 
defendant's  title  to  the  premises  adjoining  those  of  the 
lessor  of  the  plaintiff  could  never  be  very  satisfactory  be- 
cause it  must  from  necessity  be  exparte.  Upon  the  second 
ground,  I  think,  there  is  no  valid  objection.    Ryder,  a 
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licensed  surveyor,  at  the  request  of  the  owner  of  lot  number 
30.  ran  the  line  between  that  and  lot  number  29.  For  all 
that  appears  he  ran  a  good  line,  taking  the  Crown  patent 
for  his  guide,  which  was  all  he  had  to  go  by  as  the  law 
then  stood.  The  plaintiff's  evidence  slates  that  he  took 
his  point  of  departure  correctly,  but  ran  a  wrong  course — 
that  is,  a  course  not  conformable  to  the  standard  which 
the  legislature  afterwards  laid  down  by  the  statute  59  Geo. 
III.  This  error,  I  think,  does  not  appear  in  the  evidence  to 
have  been  the  occasion  of  the  defendant's  encroachment,  for 
he  settled  agreeably  to  that  line,  which  was  marked  on  the 
ground,  and  within  which  he  made  his  improvements* 
The  line  not  being  run  through,  I  think,  sigriifies  nothing. 
It  was  a  survey  as  far  as  it  went,  sufficient  to  shew  the 
boundary;  and  the  protracting  it,  if  it  had  been  required, 
could  have  been  done  by  any  one  :  it  gave  the  direction  as 
well  as  if  it  had  been  carried  through.  It  is  however  to  be 
considered  first,  that  it  cannot  be  said  with  strict  truth  that 
in  the  words  of  the  act  this  defendant  "  improved  on  lands 
not  his  own  in  consequence  of  unskilful  surveyors ; "  for  the 
not  conforming  to  the  statute  of  1818,  which  was  not  then 
passed,  and  which  laid  down  a  new  rule,  was  no  proof  of 
want  oi  skill  But  I  am  of  opinion  that  the  case  must  be 
taken,  nevertheless,  to  come  clearly  within  the  equity  of  this 
remedial  statute  ;  for  surely  the  strongest  claim  a  party 
could  have  to  the  protection  which  the  statute  is  meant  to 
give  is  where  a  prior  survey  turns  out  to  be  erroneous, 
merely  because  it  was  made  on  a  different  principle  from 
that  which  the  legislature  have  laid  down  by  an  ex  post 
facto  law.  Before  that  act  was  passed,  the  surveyor  could 
only  run  the  course  set  down  in  the  King's  grant ;  and  then 
he  might  be  in  doubt  whether  he  was  to  run  the  course 
mentioned  according  to  his  compass,  or  be  governed  by  the 
true  meridional  line.  If  he  took  the  latter,  when  the 
original  survey  had  been  founded  on  lines  run  by  the  com- 
pass only,  then  all  would  be  thrown  into  confusion,  and 
vice  versd.  To  remove  doubts,  and  give  a  standard,  the 
legislature  wisely,  I  think,  have  authorised  and  required 
all  side  lines  of  lots  to  be  run  parallel  with  that  end  of  the 
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concession  from  which  they  are  numbered ;  and  nothing  can 
be  mort  evident  than  that  they  did  not  mean  that  the  effect 
of  any  survey  run  by  this  new  rule  should  be  to  deprive 
persons  of  their  houses  or  other  improvements,  without 
compensation.  We  musl  hold,  I  think,  that  when  the  act 
says  unskilful  surveyors,  it  means  unskilful  surveys,  and 
that  in  contemplation  of  the  act  the  survey  is  to  be  deemed 
unskilful,  when  it  has  been  run  otherwise  than  in  conformity 
to  the  standard  which  they  lay  down  as  the  only  true  one, 
though  in  truth  it  may  not  have  been  an  unskilful  survey  at 
the  time  it  was  made.  Then,  secondly,  it  is  to  be  consid- 
ered whether,  as  this  defendant  did  not  occupy  till  afier  the 
statute  59  Geo.  III.  was  passed,  he  was  not  bound  to  take 
care  that  a  correct  line  was  run  according  to  that  statute  ; 
and  whether,  neglecting  to  do  this,  he  would  not  be  held  to 
have  made  the  improvements  at  his  peril.  I  do  not  know 
that  this  question  has  before  been  raised  in  any  other  case. 
Considering  the  nature  of  the  provision,  and  its  equitable 
application  to  both  parties,  I  am  of  opinion  that  when  the 
occupation  of  a  defendant  has  been  bond  fide^  according  to 
a  survey  which  he  may,  for  all  that  appears,  have  supposed 
to  be  correct,  he  may  receive  the  benefit  of  this  clause, 
although  his  occupation  may  have  commenced  after  the 
passing  of  59  Geo.  III.  This  defendant,  for  instance,  after 
the  "  lines  have  been  established  by  virtue  of  the  act,  has 
been  found  in  consequence  of  a  survey,  which  since  the 
act,  I  think,  we  must  look  upon  as  unskilful,  to  have  im- 
proved upon  land  not  his  own."  The  lines  were  first 
established  under  the  act  in  1838,  and  it  was  then  the 
discovery  of  the  error  was  first  made.  I  do  not  think  the 
statute  is  to  be  confined  to  cases  where  the  error  was  com- 
mitted in  a  survey  made  by  public  authority,  for  then  il 
would  scarcely  have  any  application  at  all ;  the  division 
lines  between  lots  never  being  run  in  the  original  survey, 
as  is  well  known.  The  legislature,  when  they  were  pass- 
ing the  statute  59  Geo.  III.  knew  that  they  were  laying 
down  a  new  rule  for  running  out  the  division  lines  between 
lots,  a  rule  which  would  work  equally  and  establish  uni- 
formity throughout  each  range  or  concession;  but  they 
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knew  that  many  persons  doubtless  had  already  settled,  and 
made  improvements  according  to  surveys  not  made  in  con- 
formity to  the  principle  they  were  then  laying  down  ;  and 
with  great  justice  they  provided  that  if  it  should  turn  out, 
upon  the  lines  being  adjusted  (at  any  time)  according  to 
their  new  rule,  that  any  one  had  been  misled  by  a  former 
survey,  made  on  other  principles,  to  settle  on  land  not  his 
own,  he  should  not  be  turned  off  without  receiving  com- 
pensation for  his  improvements.  Whether  the  prior  survey 
was  made  by  public  authority  or  upon  the  call  of  an  indi- 
vidual will  not  signify,  I  think  ;  nor  do  1  see  in  the  language 
of  the  clause  anything  to  warrant  us  in  saying  that  it  shall 
apply  only  in  cases  where  the  erroneous  survey  was  made 
before  the  passing  of  the  statute  59  Geo.  III.,  though  the 
claim  to  occupation  would  in  such  a  case  be  weaker.  The 
policy  of  the  act  is,  I  think,  to  discourage  litigation  on  the 
subject  of  boundaries,  by  shewing  the  parties  that  when  the 
error  has  arisen  from  an  erroneous  survey,  that  error  can 
only  be  corrected  upon  such  terms  as  must  make  the  action 
at  least  terminate  in  an  equitable  compromise,  securing  the 
interest  of  both  parties.  I  am  of  opinion,  that  this  case 
is  embraced  within  the  statute  59  Geo.  III.  ch.  14,  sec.  12, 
and  that  the  plainlift  must  pay  to  the  defendant  the  <£40 
assessed  for  damages,  unless  he  prefers  relinquishing  the 
land  upon  being  paid  £15,  its  assessed  value. 


Armour  v.  Boswell  et  al. 

New  trial — Misconduct  of  the  jury. 

Where,  after  a  verdict  for  the  plaintiff,  it  was  shewn  that  after  the  jury 
retired  to  consider  their  verdict  communications  had  been  made  to  them  by 
persons  out  of  the  jury  room;  that  they  had  been  furnished  with  provis- 
ions and  spirituous  liquors  by  persons  who  were  known  to  be  friendly  to 
the  plaintiff,  and  that  there  was  reason  to  believe  that  they  had  received 
an  improper  bias,  a  new  trial  was  granted,  with  costs  to  abide  the  event. 

Trespass  and  false  imprisonment,  (misconduct  of  jury). 
It  appeared  that  the  plaintiff  in  this  action  had  been 
summoned  before  the  defendants,  as  magistrates  of  the 
Newcastle  district,  to  answer  a  charge  for  committing 
mischievous  acts  of  depredation  in  the  Town  of  Cobourg, 
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and  that  the  conduct  of  the  plaintiff  in  the  court-house 
in  the  presence  of  the  magistrates,  was  of  so  insulting  a 
nature  as  to  cause  them  to  direct  that  he  should  be  com- 
mitted to  custody,  and  he  was  taken  by  a  constable  into 
one  of  the  passages  of  the  gaol.  But  as  the  magistrates,  on 
the  trial,  did  not  shew  a  regular  commitment,  the  plaintiff 
recovered  a  verdict. 

A  new  trial  was  moved  for  on  the  ground  of  excessive 
damages,  and  on  the  other  grounds  adverted  to  in  the 
judgment  of  the  court. 

Robinson,  C.  J.— -With  regard  to  the  complaint  that  the 
damages  were  excessive  : — We  are  aware  that  this  was  a 
second  trial.  On  the  first  occasion  the  jury  gave  X250 
damages,  and  we  relieved  against  that  verdict  and  granted 
a  new  trial,  because  we  thought  the  damages  were  most 
excessive,  considering  the  circumstances.  Upon  that  trial, 
however,  the  defendants  called  several  witnesses,  who 
heard  and'  saw  all  that  look  place  in  the  court-house  on 
the  occasion  which  has  given  rise  to  this  action  :  and  the 
matter  was  much  more  fully  before  us  than  it  is  upon  the 
notes  of  this  trial.  I  mention  this,  not  because  we  can 
for  any  purpose  act  upon  this  motion  upon  any  other 
evidence  than  was  given  on  this  latter  trial,  but  for  the* 
purpose  of  remarking  the  peculiarity  of  the  different 
course  taken  on  the  latter  trial,  and  the  effect  which  it 
ought  reasonably  to  have.  The  defendants  here  called  no 
witnesses.  If  that  v^as  a  designed  and  voluntary  omission 
for  the  purpose  of  gaining  the  advantage  of  the  last  word, 
by  precluding  the  plaintiff's  counsel  from  the  reply,  of 
course  the  defendants  must  be  so  far  bound  by  the  option 
which  ihey  have  deliberately  exercised,  that  we  must  look 
upon  it  that  they  could  have  proved  nothing  in  their  favor, 
since  they  have  not  chosen  to  do  so ;  and  we  must  look 
accordingly  at  the  evidence  which  has  been  given  without 
regard  to  any  possibility  of  their  producing  other  testimony.  / 
On  the  other  hand,  the  defendants  are  of  course  entitled  to 
call  for  the  consideration  of  that  evidence  upon  which  the 
plaintiff's  case  rested ;  and  to  question  its  sufficiency  to 
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support  the  verdict  which  has  been  given  upon  it.  On  that 
point  I  can  see  no  ground  on  which  it  can  be  said  that  the 
defendants  were  entitled  to  a  verdict  in  their  favor. 

If  they  had  formally  adjudged  the  plaintiff  to  be  guilty 
of  a  contempt  of  the  court,  and  had  committed  him  there- 
upon for  a  specified  time  of  punishment;  or  if,  upon  the 
ground  that  by  his  violent  behaviour  he  was  obstructing 
their  proceedings,  they  had  directed  him  to  be  removed, 
and  detained  in  custody  till  they  had  completed  their  in- 
vestigation as  regarded  the  others ;  they  might,  for  all  that 
1  see,  have  made  out  a  legal  justification  ;  but  acting,  as  it 
appears,  in  haste,  under  circumstances  of  unusual  provoca- 
tion, they  perhaps  did  not  so  act  as  to  enable  themselves  to 
support  the  justification  which  they  have  placed  on  the 
record ;  at  least  so  the  jury  thought,  and  I  cannot  say  that 
in  strictness  of  law  they  came  to  a  wrong  conclusion  on 
that  point.  The  direction  they  received,  I  think,  was  a 
proper  one,  and  their  verdict  was  not  in  opposition  to  it, 
so  far  as  regards  the  not  acquitting  the  defendant.  But 
between  that  result,  and  condemning  the  defendants  in 
£175  damages,  there  is  a  wide  difference,  because  such 
damages  for  being  detained  an  hour  in  one  of  the  passages 
of  the  gaol,  would  be  either  reasonable  or  unreasonable ; 
not  according  to  any  injury  which  can  have  been  actually 
suffered,  but  according  to  the  spirit  in  which  the  parties 
acted,  the  justice  or  injustice  of  their  motives  and  intentions. 
This  leads  to  the  question  of  excessive  damages,  upon 
which  I  shall  say  no  more  than  that  I  cannot  forbear 
declaring  my  opinion  that  in  point  of  fact,  looking  at  the 
evidence  on  which  the  jury  had  to  decide,  the  damages 
were  most  unreasonable  and  excessive,  wholly  dispropor- 
tioned  to  the  injury  received,  and  to  the  manner  and 
occasion  in  which  the  defendants  were  proved  to  have 
acted.  Whether,  in  an  action  of  this  kind,  I  should  have 
been  in  favor  of  a  second  new  trial  on  this  ground  alone, 
I  need  not  say,  nor  indeed  have  I  formed  any  resolution  on 
that  point.  If  it  had  been  necessary  to  have  decided  that 
question,  I  am  aware  that  both  as  regards  argument  and 
the  authority  of  adjudged  cases,  there  is  much  that  might 
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be  strongly  urged  in  favor  of  such  interposition,  and  against 
it.    1  forbear  however,  intentionally,  to  go  into  any  particu- 
lar statement  of  the  case  at  presenl,  because  I  am  clearly 
of  opinion  that  on  the  other  grounds  disclosed  in  affidavits, 
it  is  not  fit  this  verdict  should  stand ;  and  since  I  think 
there  must  still  be  another  trial,  f  feel  it  proper  not  to  dwell 
unnecessarily  on  facts  and  circumstances,  which  it  may  be 
necessary  to  submit  again  to  a  jury  ;  and  shall  only  remark 
that  it  is  evident  from  the  charge  of  the  learned  judge  who 
tried  the  cause,  that  in  his  opinion  the  circumstances  were 
such  that  if  the  defendants,  silting  as  they  were  in  open 
court  as  justices,  had  in  form  committed  the  plaintiff  for  a 
contempt,  they  would  have  been  fully  justified  in  doing  so; 
and  therefore  that  the  only  grievance  that  can  be  justly 
stated  iSy  that  acting  hastily,  amidst  tumult  and  insult, 
occasioned  by  the  plaintiff,  they  omitted  a  formality.  If 
the  defendants,  all  justices  of  the  peace  acting  in  the  dis- 
charge of  a  public  duty,  are  to  be  made  for  this  omision  to 
pay  the  penalty  which  would  seem  to  belong  more  naturally 
to  some  gross  act  of  oppression  or  corruption,  it  ought  at 
least  to  appear  that  the  jury,  to  whose  decision  they  must 
submit,  have  themselves  shewn  in  their  deportment  as 
jurymen  a  due  respect  for  the  laws  they  were  administering, 
and  a  sense  of  the  obligation  under  which  they  were  acting. 
Now  the  conduct  which  is  imputed  to  the  jury  on  this 
occasion  in  the  many  affidavits  produced,  and  not  denied 
in  any  manner,  is  in  my  opinion  so  wholly  inconsistent  with 
all  possibillity  of  confidence  in  their  verdict,  and  so  destruc- 
tive of  respect  for  the  institution  itself,  that  in  justice  to 
every  consideration  of  public  propriety,  and  of  the  protec- 
tion due  to  the  defendants,  the  verdict  rendered  under  such 
circumstances  ought  not  to  stand.    Discarding  wholly  any 
evidence  of  declarations  of  a  juryman,  and  everything  that 
ought  not  to  be  heard  in  accordance  with  what  courts 
admit  for  such  purposes,  it  is  shewn  by  evidence  from  un- 
exceptionable sources,  that  after  the  jury  retired  to  consider 
their  verdict  they  talked  long  and  privately  with  strangers : 
that  the  whole  deportment  of  some  of  them  while  carrying 
on  their  communication  with  persons  near  the  windows  of 
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their  room  was  highly  exceptionable  :  that  they  threw  out 
papers  written  upon,  communicated  by  signs  with  persons 
out  of  doors  ;  were  talked  to  by  strangers  in  an  unbecoming 
manner,  in  relation  to  the  verdict  they  should  give  :  that 
they  received  not  less  than  two  bottles  of  spirits  into  their 
room,  sent  up  to  them  by  persons  who  manifested  a  strong 
interest  in  favor  of  the  plaintiff,  and  one  of  them  by  a  per- 
son who  was  offering  to  bet  largely  on  their  verdict  on  the 
side  of  the  plaintiff :  that  spirits  were  in  like  manner  sent 
in  to  them  by  a  person  who  was  charged  as  being  concerned 
with  this  plaintiff  in  those  riotous  proceedings  which  the 
magistrates  had  been  investigating  as  justices,  when  the 
occurrence  took  place  which  led  to  this  action.  Without 
dwelling  tediously  on  these  most  discreditable  proceedings, 
I  must  say  that  1  cannot  in  my  judgment  allow  a  verdict 
rendered  in  such  an  action,  under  such  circumstances,  to 
stand  as  that  verdict  of  the  country  to  which  the  Queen's 
subjects  submit  themselves  when  they  join  issue  on  a 
question  of  fact.  There  are  many  cases  in  our  books, 
chiefly  of  an  old  date  (for  the  arrangement  of  court-houses 
and  jury-rooms,  and  the  manner  of  modern  times  hardly 
admit  of  such  abuses  now  to  any  very  great  extent),  in 
which  verdicts  have  been  excepted  to  on  account  of  mis- 
conduct of  the  jury  or  some  improper  tampering  with  them. 
I  have  looked  into  these  carefully.  They  establish  this 
distinction,  that  for  some  acts  of  misconduct,  such  as 
bribery — receiving  fresh  evidence  by  the  jury  after  they 
have  retired,  and  a  few  other  causes — the  verdict  shall  be 
held  to  be  absolutely  void,  without  regard  to  the  nature  of 
the  verdict,  and  without  considering  whether  such  miscon- 
duct could  or  could  not  have  prejudiced  either  party.  In 
other  cases  of  misconduct  the  verdict  is  not  held  to  be 
necessarily  invalid,  though  the  jury  may  be  punished  for 
their  misconduct.  It  may  be  (though  I  do  not  say  that  it  is 
so),  that  none  of  the  occurrences  stated  in  these  affidavits 
are  of  that  legal  character  that  without  regard  to  the  verdict 
being  clearly  right  or  otherwise,  it  must  be  held  to  be  null: 
and  in  that  case,  if  we  could  say  after  all  that  occurred,  that 
the  jury  have  at  any  rate  only  done  what  the  evidence  must 
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have  led  any  other  jury  to  do,  then  there  would  be  no 
necessity  in  reason  or  authority  for  protracting  a  litigation 
which  could  only  end  in  the  same  result.  If,  for  instance, 
it  had  been  an  action  on  a  note,  in  which  the  defendants' 
signature  had  been  proved  and  nothing  were  disputed — 
nothing  to  be  tried — nothing  requiring  cool  judgment  and 
dispassionate  minds  to  weigh  ;  the  case  would  be  widely 
different.  Here,  admitting  a  trespass  to  have  been  clearly 
proved,  the  question  remained,  shall  the  defendants  for  that 
trespass  be  made  to  pay  a  shilling,  or  a  hundred  pounds, 
or  a  thousand  pounds?  and  this  queslion  it  was  the  consti- 
tutional province  of  the  jury  to  determine.  It  depended  in 
no  degree  on  the  judge.  It  was  a  question  to  be  dealt 
with,  not  by  computing,  but  by  sound  discretion,  for  which 
no  rule  could  be  furnished  but  by  the  consciences  of  the 
jurors.  Those  who  were  to  determine  it  had  in  their  own 
hands  the  fortunes  and  in  a  great  measure  the  characters 
of  the  parties ;  for  a  high  verdict  in  such  cases  carries  with 
it  the  sentence  that  there  was  something  done  very  unwor- 
thy of  an  upright  magistrate.  Now  when  I  read  these 
affidavits,  and  see  that  at  least  two  bottles  of  whiskey  were 
sent  into  the  jury-room  and  consumed  there,  how  can  I 
tell  to  what  influence  we  are  to  set  the  very  considerable 
damages  awarded  in  this  case  ?  If  three  or  four,  or  but 
one  of  the  jury,  was,  by  partaking  of  these  ardent  spirits, 
rendered  less  capable  of  judging,  less  firm  of  purpose, 
more  open  to  exciting  arguments,  than  he  would  otherwise 
have  been,  then  it  is  not  the  evidence  which  has  decided 
the  case,  but  a  gross  violation  of  propriety,  which  it  is  the 
special  duty  of  courts  as  much  as  possible  to  guard  against. 
It  is  no  argument  that  the  jury  was  a  special  one — they  are 
as  much  bound  to  act  soberly  and  judge  soberly  as  others, 
and  they  are  chosen  on  the  supposition  that  they  will  do  so. 
Besides  some  of  the  jurymen  most  active  in  the  misconduct 
complained  of,  were  not  of  the  jury  struck,  but  were  tales-men. 
Neither  is  it  an  objection  to  our  interposing  that  the  plaintiff 
disclaims  all  participation  in  the  misconduct  described.  It 
is  not  shown  or  pretended  that  he  did  partake  in  it,  and  1  do 
not  suppose  that  he  did.    But  that  does  not  alter  the  effect. 
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I  might  cite  a  long  list  of  cases  bearing  on  this  subject ;  but 
I  do  not  rest  on  any  of  them  in  particular,  and  will  only 
allude  to  two. — In  1  Keble  300,  a  verdict  was  set  aside, 
because  a  servant  of  the  party  for  whom  the  jury  found 
talked  with  them  after  they  retired.    It  is  not  stated  that 
the  servant  went  by  direction  of  his  master,  or  that  he  gave 
any  new  evidence  to  the  jury;  or  said  anything  whatever 
to  them  on  the  subject  of  the  suit.    His  being  seen  in  con- 
versation with  them  was  probably  looked  upon  as  suspi- 
cious, and  a  proper  ground,  under  the  circumstances,  for 
sending  the  case  to  be  considered  by  another  jury.    To  my 
mind  the  facts  disclosed  in  these  affidavits  afford  much 
stronger  grounds  of  suspicion.    Thai  case  is  one  of  old 
date :  I  have  seen  a  very  late  one  bearing  on  this  subject 
in  a  number  of  the  Jurist  of  the  present  year :  I  put  the 
book  out  of  my  hands  without  noting  the  name  of  the  case, 
but  it  occurred,  I  think,  in  the  Exchequer.   A  case  of  small 
amount  had  been  sent  to  be  tried  in  one  of  the  Welsh  coun- 
ties before  the  sheriff,  under  a  writ  of  trial  pursuant  to 
the  late  statute.    The  jury  found  a  verdict  of  a  few  pounds 
for  the  plaintiff.    It  was  sworn  that  the  jury  while  the 
case  was  before  them  did  not  all  keep  together;  but  some 
occasionally  left  the  others  and  went  out  without  permission, 
and  without  its  being  observed  ;  and  that  some  were  seen 
drinking  with  the  plaintiff's  attorney  in  a  neighboring 
pnblic  house.    It  was  not  shewn  that  the  plaintiff,  or  his 
attorney,  furnished  the  liquor,  or  spoke  to  them  of  the 
causev    And  it  was  sworn  on  the  other  side,  that  they 
were  none  of  them  out  while  any  evidence  was  given  in 
the  cause,  or  while  anything  was  doing  in  the  trial ;  and  in 
fact  not  one  of  those  grounds  was  established  which  are 
held  in  the  old  cases  to  annul  the  verdict.    It  was  moved 
afterwards  in  the  Court  of  Exchequer  to  set  aside  the  ver- 
dict (which  was  but  for  a  few  pounds),  on  account  of  the 
irregular  conduct  of  the  jury  ;  and  the  court,  without  refer- 
ring to  authorities,  said  at  once,  that  a  verdict  given  under 
such  circumstances  must  not  be  allowed  to  stand.    In  the 
case  before  us  the  jury  were  many  hours  out;  I  believe  all 
night.   If  instead  of  this  civil  action,  which  Ihey  seemed  to 
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have  so  much  difficulty  in  agreeing  upon,  it  had  been  the 
case  of  a  prisoner  on  his  trial  for  a  capital  felony  :  and  if, 
while  they  were  retired  from  the  court,  such  scenes  had 
passed  as  are  related  in  these  affidavits;  if  whiskey  had 
been  sent  up  to  them  by  parties  outside  who  manifested 
openly  a  strong  interest  in  favor  of  the  prosecution  ;  and  in 
such  quantities  that  it  might  possibly  have  affected  in  some 
degree  the  intellects  of  all  of  them  if  it  had  been  equally 
distributed,  and  if  drank  by  some  individuals  only,  might 
have  deprived  them  of  all  power  of  rational  judgment,  I 
need  scarcely  say,  that  no  judge  could  have  suffered  the 
life  of  a  prisoner  lo  be  taken  by  a  verdict  so  rendered.  It 
would  have  been  found  necessary,  I  think,  to  protect  any 
one  from  suffering  an  ignominious  punishment  upon  a 
verdict  given  under  such  circumstances.  But  we  should 
not  suffer  a  small  injustice  more  than  a  great  one  to  flow 
from  so  impure  a  source.  The  trial  by  jury  is  the  great 
pillar  on  which  our  freedom  and  security  rests.  It  has 
contributed  more  than  any  other  of  our  civil  institutions, 
more,  I  believe,  than  all  of  them,  to  elevate  the  English 
character.  The  protection  it  throws  round  life,  property 
and  reputation,  produces  a  confidence  and  a  feeling  of 
security  and  independence,  which  is  the  foundation  of 
prosperity  and  happiness.  In  proportion  as  these  advan- 
tages are  valuable,  we  ought  to  guard  the  source  from 
which  they  mainly  flow ;  and  not  suffer  respect  for  trial  by 
jury  to  be  impaired.  We  shall  only  do  what  in  my  opinion 
in  the  present  case  is  indispensable  for  that  purpose,  by 
sending  this  cause  to  be  determined  by  another  jury. 

Jones,  J. — The  defendants  had  a  legal  right  to  commit 
the  plaintiff,  and  his  conduct  called  for  such  a  proceeding 
on  their  part.  In  doing  so,  however,  they  omitted  to  give 
a  warrant  under  their  hands  and  seals,  which  was  requisite 
if  the  committal  was  for  punishment.  The  jury,  for  such 
omission,  notwithstanding  the  impropriety  of  conduct  of  the 
plaintiff  which  merited  the  punishment  awarded,  and 
notwithstanding  the  fact  that  the  defendants  were  acting  as 
conservators  of  the  peace,  and  shewed  no  disposition  to 
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exceed  the  bounds  of  propriety  in  the  discretion  with  which 
they  are  invested,  have  nnulcted  them  in  the  sum  of  £175, 
besides  costs.  I  cannot  but  consider  such  a  verdict  wholly 
unsupported  by  the  facts  and  circumstances  of  the  case, 
and  therefore  excessive ;  and  when  1  also  take  into  con- 
sideration the  conduct  of  the  jury  on  the  occasion,  in 
procuring  not  only  food  without  the  leave  of  the  court,  but 
spirituous  liquors,  and  the  evident  tampering  with  them  by 
persons  in  the  interest  of  the  plaintiff,  I  cannot  consent 
that  such  a  verdict  should  stand. 

New  trial  granted,  with  costs  to  abide  the  event. 


Ham  v.  McPherson  et  al. 

Carrier — Liabilities  as  warehousemen  or  carriers. 

Where  in  an  action  against  common  carriers  from  Kingston  to  Montreal,  it 
■was  proved  that  the  plaintiff  had  sent  his  goods  to  the  defendants  at  a 
season  of  the  year  when  they  could  not  be  forwarded,  and  the  defendants 
received  them  into  their  store  at  Kingston  to  be  forwarded  at  the  earliest 
opportunity,  and  before  the  navigation  had  opened,  or  time  for  transporta- 
tion had  arrived,  they  were  destroyed  in  the  defendants'  store-iiouse, 
without  their  default,  by  an  accidental  fire,  and  a  verdict  was  found  for 
the  plaintiff : 

Held,  that  it  ought  to  have  been  distinctly  left  to  the  jury  to  find  whether 
the  defen  dants  received  the  goods  only  as  warehousemen  until  the  opening 
of  navigation,  or  whether  their  liability  as  carriers  commenced  from  the 
moment  of  their  receipt ;  and,  it  not  having  been  so  left  to  them,  the 
court  granted  a  new  trial. 

Assumpsit  against  the  defendants  as  common  carriers,  to 
recover  the  value  of  a  large  quantity  of  flour  and  whiskey 
of  the  plaintiff 's,  destroyed  by  an  accidental  fire  in  the 
warehouse  of  the  defendants. 

It  appeared  that  the  plaintiff  had  sent  his  goods  to  the 
defendants  at  a  season  of  the  year  when  they  could  not  be 
forwarded :  that  the  defendants  received  them  into  their 
store  at  Kingston  to  be  forwarded  at  the  earliest  oppor- 
tunity, and  that  before  the  navigation  had  opened,  or  the 
time  for  transportation  had  arrived,  they  were  destroyed  in 
the  defendants'  store-house,  without  their  default,  by  an 
accidental  fire. — Verdict  for  plaintiff. 

Motion  for  new  trial,  &c. 

Robinson,  C.  J. — The  declaration  contains  two  counts, 
both  charging  the  defendants  as  common  carriers.    In  the 
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one  the  goods  are  stated  to  have  been  delivered  to  the  de- 
fendants at  Kingston,  to  be  carried  to  Montreal,  and  there 
delivered  to  Peter  McGill  and  Company.  In  the  other  the 
goods  are  stated  to  have  been  delivered  to  the  defendants 
at  Cobourg,  to  be  carried  to  Montreal  and  delivered  there 
for  the  plaintiff. 

With  regard  to  the  legal  objection  that  the  plaintiff 
should  not  be  allowed  to  recover  without  producing  the 
bill  of  lading  and  receipt  given  by  the  master  of  the  vessel 
to  the  plaintiff  at  Cobourg,  and  also  the  receipt  given  by 
the  defendants  or  their  clerk  at  Kingston  to  the  master  of 
the  vessel,  when  the  goods  were  delivered  there,  I  am  of 
opinion  that  under  the  circumstances  those  papers  did  not 
form  an  indispensable  part  of  the  plaintiff's  evidence.  It 
certainly  was  proved  that  receipts  were  given,  both  when 
the  flour  and  whiskey  were  taken  on  board  the  schooner  at 
Cobourg,  and  when  they  were  delivered  at  Kingston ;  and 
we  cannot  but  feel  that  it  was  desirable  for  the  ends  of 
justice  that  those  receipts  should  have  been  produced ;  be- 
cause there  might  have  been  something  stated  in  them,  and 
especially  in  that  given  at  Kingston,  which  might  have 
thrown  material  light  upon  the  question  of  liability;  and 
no  reason  was  shewn  why  the  plaintiff  could  not  have 
produced  them  if  he  had  chosen.  But,  on  the  other  hand, 
although  it  is  said  in  one  of  the  treatises  on  evidence  that, 
in  cases  of  this  kind,  "  [f  a  receipt  was  given  on  delivery 
of  the  goods,  it  should  be  produced,"  yet  I  do  not  know 
upon  what  authority  we  could  hold  the  production  of  the 
receipt  to  be  a  matter  of  legal  necessity  ;  on  the  contrary, 
I  have  always  found  it  to  be  held,  that  when  a  receipt  has 
been  given  upon  a  payment  or  a  delivery  of  goods,  the  fact 
of  such  payment  or  delivery  may  be  proved  by  parol  evi- 
dence, independently  of  the  receipt.  If  it  had  been  shewn 
here  that  the  receipt  given  at  Kingston,  for  instance,  was 
more  than  a  bare  acknowledgment  of  the  receipt  of  the 
goods  at  that  place  :  that  it  contained  any  special  statement 
of  the  terms  on  which  the  defendant  was  to  hold  them, 
anything  particular  as  to  their  future  destination,  or  any- 
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thing  that  could  bear  on  the  question  of  liability  which 
would  vary  the  case  from  what  would  be  the  effect  of  a 
mere  delivery  of  the  goods  to  the  defendants  at  Kingston  ; 
then  of  course  the  plaintiff  could  not  charge  the  defendants 
upon  any  such  special  undertaking  or  acknowledgment? 
without  proving  the  contents  of  the  writing  which  created 
the  contract,  in  the  proper  manner,  by  its  production.  And 
if  the  defendants  had  laid  a  foundation  for  believing  that 
the  receipts  or  either  of  them  did  contain  some  declaration 
that  would  disprove  what  the  plaintiff  was  contending  for, 
then  the  plaintiff  would  have  been  held  to  produce  those 
receipts,  or  the  court  must  have  admitted  secondary  evi- 
dence of  their  contents.  The  only  effect,  I  think,  of  the 
plaintiffs  having  omitted  to  produce  the  receipts,  when  for 
all  that  appears  he  might  have  done  it,  should  be,  that  we 
should  entertain  nothing  in  his  favor,  upon  a  doubtful  sur- 
mise Vv^hich  the  production  of  the  receipts  might  have 
cleared  up,  and  with  this  caution  in  our  minds  we  must 
take  the  evidence  as  it  is.  The  case  is  one  of  much  con- 
sequence to  the  parties,  the  amount  involved  being  large, 
not  less,  it  seems,  than  <£800.  The  goods  having  been 
destroyed  by  accidental  fire,  not  originating  on  the  defen- 
dants' premises,  and  for  which  it  is  clear  they  were  in  no 
respect  or  degree  to  blame,  who  shall  bear  the  loss? — the 
owner  of  the  goods — who,  though  perfectly  innocent  in  the 
transaction,  is  in  fact  not  more  innocent  than  the  defendants  ? 
or  shall  the  defendants  bear  the  loss,  in  whose  warehouse 
they  were  unfortunately  destroyed  ?  There  is  no  middle 
course— one  or  the  other  must  bear  the  whole  loss,  however 
hard  it  may  seem.  We  are  told  by  Sir  William  Jones,  in 
hig  Treaties  on  Bailments,  that  among  some  of  the  northern 
nations  of  Europe,  in  a  remote  period,  if  precious  things 
were  deposited  and  stolen,  time  was  given  to  search  for 
the  thing,  and  if  it  could  not  be  found  within  the  time 
limited,  a  moiety  of  the  value  was  to  be  paid  by  the  bailee 
or  depository  to  the  owner  "w^  damnum  ex  modis  uterque 
sustineat,^^  that  each  might  bear  half  the  loss.  It  would 
be  more  clearly  equitable,  in  a  case  like  this,  when  the  loss 
is  certainly  shewn  to  have  arisen  from  a  cause  which 
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neither  could  have  prevented,  that  the  misfortune  should  be 
borne  equally  by  both  ;  but  our  law  makes  no  such  com- 
promise. It  appears  indeed  by  some  of  the  documentary 
evidence  produced  at  the  trial  that  a  proposition  to  divide 
the  loss  was  made  by  the  defendants,  at  the  same  time  that 
they  maintained  they  were  not  legally  liable,  under  the 
circumstances.  The  plaintiff  has  not  been  willing  to 
accede  to  this  overture ;  and  it  remains  to  be  determined 
who  can  be  compelled  to  bear  the  loss,  both  parties  stand- 
ing upon  their  legal  rights.  Nothing  can  be  clearer  or  better 
established  than  the  principles  of  law  which  this  question 
involves  :  the  difficulty  consists  in  the  application  of  those 
principles  to  the  peculiar  facts  of  this  case.  The  late 
British  statute  11  Geo.  IV.  ch.  68,  which  moderates  the 
rigor  of  the  common  law  in  several  respects,  as  it  regards 
the  liability  of  common  carriers,  contains  no  provision  that 
would  affect  this  question  if  it  had  occurred  in  England; 
and  that  statute  has  besides  no  application  here.  We  must 
determine  the  point  upon  the  principles  which  have  pre- 
vailed in  England,  and  which  have  been  very  firmly  and 
constitutionally  maintained  there  from  the  time  of  Queen 
Elizabeth  to  the  present  day,  until  some  relaxation  was 
introduced  by  the  recent  statutes  to  which  I  have  referred, 
but  none  that  would  bear  on  this  question.  It  seems  to 
have  been  at  first  a  general  principle  of  common  law, 
applying  to  the  case  of  common  carriers,  as  well  as  to 
other  bailees  for  hire,  that  they  were  to  take  reasonable 
care  of  the  goods  intrusted  to  them,  and  were  to  be  liable 
only  for  losses  arising  from  their  neglect;  but  afterwards, 
for  security  of  persons  engaged  in  commerce,  it  was  laid 
down  and  maintained  as  a  principle  that  a  common  carrier 
should  be  held  liable  for  goods  delivered  to  him  to  carry, 
in  all  cases  except  where  the  loss  occurred  from  the  act  of 
God,  or  the  King's  enemies,  by  which  latter  is  meant  the 
public  foreign  enemies  of  the  King;  for  carriers  are  liable 
in  case  of  destruction  of  the  goods  by  the  irresistible 
violence  of  rebels  or  rioters  :  and,  in  regard  to  that  class  of 
accidents  which  may  be  said  to  arise  from  the  act  of  God, 
it  seems  clear  that  no  case  is  within  that  exception,  unless 
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the  loss  be  the  direct  and  immediate  consequence  of  such 
an  accident  as  must  in  its  nature  have  been  wholly  inde- 
pendent of  human  means.  It  may  appear  to  be  reasonable 
that  whenever  the  casualty  could  be  clearly  traced  to  a 
cause,  which  must  have  been  certainly  inevitable  by  any 
care  or  skill  which  the  carrier  could  apply,  a  cause  which 
in  the  nature  of  it  precluded  any  suspicion  of  such  fraudu- 
lent collusion  on  the  part  of  the  carrier  as  it  has  been  the 
policy  of  the  law  to  provide  against,  the  principle  of  liability 
should  not  be  held  to  apply.  But  nothing  is  better  settled 
than  that,  in  the  case  of  common  carriers,  the  rule  which 
makes  them  in  effect  insurers  against  all  risk,  (with  the 
two  exceptions  specified)  is  inflexible:  and  I  have  no 
doubt  that  in  this  case  there  is  nothing  in  the  nature  of  the 
accident  which  can  bring  it  within  the  exception  of  being 
the  act  of  Providence.  It  has  been  suggested  that  an 
unusual  tempest  was  in  truth  the  primary  cause  of  the 
misfortune;  that  the  wind  blowing  most  violently  com- 
pelled the  master  of  the  steamer  which  was  lying  at  the 
wharf,  to  remove  her  from  it,  in  order  to  save  her  from 
being  beaten  to  pieces:  that  this  necessity  made  him  light 
up  the  fires  in  order  to  set  the  engine  in  motion  ;  and  that 
the  sparks  from  the  furnace  carried  by  the  gale  that  was 
blowing  occasioned  the  conflagration  ;  so  that  in  fact  all 
sprang  from  the  tempestuous  wind,  which  was  the  act  of 
Providence.  But  we  are  not  at  liberty  to  adopt  this 
reasoning.  The  fire  which  occasioned  the  loss  was  kindled 
by  the  act  of  man,  and  when  there  is  such  a  concurrence 
of  human  agency  there  could  be  no  clearness  or  certainty 
in  the  application  of  the  rule,  if  the  exception  was  allowed 
to  apply;  on  this  point  the  law  is  clearly  settled.  The 
only  question  is,  whether  the  goods,  when  they  were  de- 
stroyed, were  in  the  possession  of  the  defendants  as  com- 
mon carriers ;  so  that  at  that  moment  the  liability,  under 
the  custom,  attached ;  or  whether  they  were  not  under  the 
circumstances  to  be  regarded  as  being  in  the  possession  of 
the  defendants  as  warehousemen;  the  liability  as  common 
carriers  being  at  that  time  suspended.  The  learned  judge, 
in  his  charge  to  the  jury,  gave  a  strong  opinion  that  the 
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goods,  at  the  time  of  the  fire,  could  only  be  looked  upon  as 
being  in  the  defendants'  hands  as  common  carriers,  and  not 
in  any  other  footing.  Whether  they  were  so  or  not  depends 
on  two  questions — 1st,  Were  the  goods  sent  from  Cobourg 
to  Kingston  in  such  manner  that  when  they  were  delivered 
there  they  can  be  said  to  have  arrived  at  the  end  of  the 
voyage  contemplated  at  the  time  they  were  shipped.  If 
so,  then,  after  they  had  been  thus  delivered,  were  they,  by 
any  second  delivery,  express  or  implied,  which  can  be  said 
to  have  taken  place  at  Kingston,  again  put  in  itinere  in 
such  a  manner  that  the  defendants  held  them  as  common 
carriers,  and  not  in  their  capacity  of  warehousemen?  If  it 
should  be  held  upon  the  evidence  that  from  the  time  the 
goods  were  received  on  board  the  schooner  at  Cobourg 
they  mast  be  regarded  as  in  the  possession  of  the  defendants 
in  the  usual  course  of  dealing  with  a  common  carrier,  upon 
a  continuing  contract  to  deliver  them  in  Montreal,  then  the 
liability  of  the  defendants  is  clear.  I  cannot  say  that  I  see 
ground  for  any  feeling  which  should  incline  us  to  strain 
the  law  in  this  case  in  favor  of  either  party.  The  liability 
of  common  carriers,  rigid  as  it  seems,  is  well  known  ;  and 
there  has  been  no  tendency  in  courts  of  justice  to  relax  from 
the  general  principle.  We  must  suppose  that  the  defendants 
carry  on  their  business  with  a  full  knowledge  of  all  the 
responsibility  which  it  imposes,  and  that  their  remuneration 
is  adjusted  with  a  view  to  the  risks  which  attend  it.  If, 
therefore,  the  plaintiff  has  really  placed  his  property  of  a 
large  value  in  the  care  of  the  defendants,  under  such  cir- 
cumstances, and  for  such  a  purpose,  that  the  law  clearly 
made  the  defendants  liable  for  it  in  their  capacity  of  com- 
mon carriers,  then,  although  the  loss  has  occurred  without 
any  fault  on  the  part  of  the  defendants,  we  ought  to  feel  no 
desire  (since  one  party  or  the  other  must  suffer)  to  throw 
the  loss  upon  the  plaintiff,  if  upon  well-settled  principles  of 
law,  however  rigorous  they  may  seem,  it  ought  to  be  borne 
by  the  defendants.  We  must  presume  the  law  to  be 
founded  on  good  reason ;  and,  at  any  rate,  if  it  is  clearly 
with  the  plaintiff,  it  is  our  duty  to  give  him  the  benefit  of 
it.    On  the  other  hand,  before  we  throw  the  loss  upon  the 
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defendants,  not  on  the  ground  that  they  have  been  in  any 
degree  to  blame,  but  simply  because  they  came  within  a 
rule,  which,  whether  it  be  fair  or  not,  is  inflexible,  it  is 
obviously  necessary  that  we  should  be  satisfied  that  the 
case  comes  really  within  the  rule.  Now  I  cannot  say  that 
I  think  it  by  any  means  clear  upon  the  evidence  reported, 
that  in  point  of  law  the  goods  were,  at  the  time  of  their 
destruction,  in  possession  of  the  defendants,  as  common 
carriers,  and  subject  to  the  common  law  liability  by  the 
custom  of  the  realm.  Before  that  can  be  quite  clearly 
pronounced  upon,  the  case  seems  to  require  some  further 
elucidation,  which  it  may  possibly  receive  upon  another 
trial.  And  at  any  rate,  supposing  no  further  material 
evidence  can  be  obtained,  still  I  think  there  was  ground  for 
calling  upon  the  jury  at  the  last  trial  to  consider  more  at 
large  than  they  were  allowed  to  do,  in  what  character  the 
defendants  held  the  goods  when  the  loss  occurred ;  that  is, 
whether  as  common  carriers,  or  as  warehousemen  with  the 
ordinary  liability  of  bailees  only.  The  learned  judge 
seemed  not  to  think  that  there  was  room  for  question,  and 
can  therefore  be  hardly  said  to  have  left  anything  for  the 
jury  to  determine  on  that  point.  But,  to  my  mind,  it 
appears,  to  say  the  least,  to  admit  of  much  doubt.  The 
question  of  liability  wholly  turns  upon  it;  and  I  am  of 
opinion  that  the  case  should  go  to  another  jury,  in  order 
that  the  point  may  be  expressly  left  to  turn  upon  the  whole 
evidence.  It  was  not  made  a  serious  question  at  the  trial 
whether  the  defendants  were  common  carriers  between 
Cobourg  and  Montreal.  It  was  not  shewn  that  they 
were:  and  in  this  particular  case  they  seem,  at  all  events, 
to  have  assumed  merely  a  sort  of  agency  at  the  request  of 
the  plaintiff,  in  employing  a  schooner  not  owned  or  char- 
tered by  themselves  to  remove  the  goods  to  Kingston  ;  pay- 
ing, on  behalf  of  the  plaintiff,  the  person  who  transported 
them,  and  receiving  no  benefit  themselves  as  carriers,  upon 
their  removal.  Then  it  becomes  a  question,  upon  what 
precise  understanding,  and  for  w^at  purpose,  the  goods 
were  received  by  the  defendants  at  Kingston.  The  receipt 
given  to  the  plaintiff  on  their  arrival  might  have  thrown 
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light  on  this,  but  it  was  not  produced.  1  think  the  learned 
judge  did  no  prejudice  to  the  case  at  the  trial,  by  dismiss- 
ing as  unimportant  the  inquiry  whether  the  liability  com- 
menced at  Kingston  or  at  Cobourg ;  for  it  seems  clear  that 
upon  the  evidence  there  was  no  liability  upon  the  defen- 
dants as  common  carriers,  in  the  transit  to  Kingston. 
Then  the  case  is  reduced  to  this  :  the  defendants  were 
common  carriers  by  water  from  Kingston  to  Montreal. 
The  navigation  was  not  likely  to  commence  before  the 
10th  of  May,  or  about  that  time,  and  the  defendants  had 
clearly  no  wish  on  their  own  account  that  the  goods  should 
be  sent  to  them  before  they  could  put  them  in  itinere.  In 
general  they  would  be  uselessly  incurring  a  risk  by  that 
means  which  they  would  naturally  wish  to  avoid  ;  but  at 
this  time  they  had  additional  reason  for  not  desiring  to 
receive  goods,  before  the  season  came  for  sending  them  on, 
which  reasons  they  had  taken  means  to  communicate  to 
their  agents  and  customers.  The  plaintiff  specially  applies 
to  them  to  remove  his  goods  to  Kingston,  not  that  they 
might  be  at  once  forwarded  from  thence  to  Montreal,  for 
that  was  impossible,  as  he  must  have  known — not  that  he 
might  in  the  mean  lime  avoid  risk  of  fire  or  other  casual- 
ties by  throwing  such  risk  upon  the  defendants,  for  that 
would  have  been  unfair  to  desire  and  absurd  to  propose ; 
but  that  the  plaintiff's  own  mills  and  stores  might  be 
relieved  (being  inconveniently  full),  by  his  goods  being 
received  into  the  defendants'  warehouses,  and  remaining 
there  until,  at  the  opening  of  the  season,  they  could  discharge 
the  office  of  carriers,  and  transport  them  to  their  final 
destination.  In  what  had  been  done  up  to  the  arrival  of 
the  goods  at  Kingston,  it  seems  to  have  been  held  at  the 
trial,  and  I  think  properly,  that  the  relation  of  common 
carrier  did  not  exist.  The  question  then  is,  when  and  how 
did  it  commence  ?  It  may  simplify  this  question  to  put 
out  of  view  all  that  occurred  before  the  goods  were  actually 
taken  into  the  defendants'  store  at  Kingston;  and  in  fact  I 
see  no  difference  between  this  case  and  that  which  would 
have  arisen  if  the  plaintiff,  instead  of  being  resident  at 
Cobourg,  had  been  living  at  Kingston  in  the  immediate 
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vicinity  of  the  defendants'  warehouses,  and  had  gone  to 
them  on  the  13th  of  April  (the  day  when  the  goods  were 
in  fact  received  by  the  defendants),  and  had  said  to  them, 
"  My  mills  and  my  stores  are  bursting  with  the  quantities 
of  flour  in  them;  will  you  relieve  me  by  taking  it  into  your 
warehouse  until  the  time  comes  that  you  can  forward  it  to 
Montreal."  How  would  it  be  reasonable  to  construe  such 
a  request  ?  Ought  we  to  look  upon  the  plaintiff  as  saying, 
"  My  stores  are  full,  I  wish  my  flour  to  be  removed  ;  will 
you  therefore  take  it  at  once  and  carri/ it  to  Montreal'^^^  or 
ought  we  to  construe  the  request  thus :  "  My  stores  are  full ; 
for  my  convenience  I  wish  my  flour  to  be  removed.  It 
cannot,  I  know,  be  sent  from  Kingston  till  the  navigation 
opens,  but  will  you  not,  in  the  mean  time,  and,  before  it 
can  be  carried,  receive  it  into  your  warehouse?"  In  other 
words,  was  it  a  request  to  the  defendants  to  take  upon  them 
the  duty  and  liability  of  common  carriers,  or  the  duty  and 
liability  of  warehouse-keepers?  We  are  to  suppose  that 
each  party  was  aware  of  his  legal  rights  and  liabilities  and 
acted  with  a  knowledge  of  them  ;  and  we  may  suppose  that 
at  the  time  of  the  proposal  being  made  to  the  defendants 
they  had  answered  thus  :  "  We  should  be  happy  to  ac. 
commodate  you,  but  it  is  so  far  from  being  convenient  to 
us  to  receive  your  goods  at  this  season,  that  we  have  in 
fact  written  to  all  our  agents  and  friends  particularly  re- 
questing that,  even  when  the  season  does  open,  they  will 
forbear  to  send  their  goods  until  we  have  apprised  them  that 
we  are  prepared  to  receive  them ;  for  we  are  providing 
stores  which  cannot  for  some  time  be  finished.  And  there 
is  besides  this  further  objection  to  complying  with  your 
request,  that  if  we  take  your  goods  now,  to  be  forwarded 
to  Montreal,  when  it  is  certain  we  shall  not  be  able  to 
move  them  for  some  weeks,  they  must  be  liable  to  acci- 
dents in  the  meantime,  and  we  shall  be  responsible  for 
the  care  of  the  people  we  employ,  and  we  may  suffer  by 
their  negligence  :  and  that  is  not  the  worst  of  it ;  you  may 
perhaps  look  upon  us  as  standing  in  the  situation  of  com- 
mon carriers,  from  the  moment  we  receive  your  goods ; 
and  may  contend  that  we  must  be  responsible  even  for 
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accidents  that  are  inevitable,  and  that  no  care  of  ours,  or 
of  yours  either,  could  prevent."  We  must  feel,  I  think, 
thai  if  the  plaintiff  had  any  desire  to  obtain  the  favor  he 
was  seeking,  he  must  naturally  have  replied  to  this  "  No, 
that  need  not  create  any  difHcnlty.  I  am  not  so  unreason- 
able as  to  expect  that  you  will  insure  my  goods  against  all 
risks,  when  you  take  them,  out  of  the  common  course,  for 
my  acccomodation.  For  want  of  ordinary  care,  I  should 
hold  you  to  be  answerable ;  but  as  to  those  casualties 
against  which  no  care  of  yours  or  mine  could  guard,  I 
must  of  course  take  my  chance  of  those,  whether  the  goods 
are  in  your  warehouse  or  in  mine,  until  the  period  arrives 
when,  in  the  fulfilment  of  the  public  duty  you  have  under- 
taken. It  will  be  incnmbent  on  yon  to  find  the  means  of 
forwarding  them  to  Montreal."  If,  however,  the  plaintiff, 
instead  of  making  this  reasonable  answer,  had  replied  in 
another  spirit,  and  had  given  the  defendants  plainly  to 
understand  that  from  the  moment  they  admitted  his  goods 
into  their  warehouse  he  should  look  upon  himself  as  re- 
lieved from  all  risk,  and  should  hold  the  defendants  liable 
in  case  the  town  should  be  burnt,  or  whatever  might  be  the 
nature  of  the  accident,  we  cannot  doubt  for  a  moment  that 
the  goods  would  not  then  have  found  their  way  into  the 
defendants'  warehouse.  But  if  it  be  in  our  opinion  just 
and  reasonable  to  suppose  that  the  proposition  could  only 
have  been  made  and  received  in  such  a  spirit  as  I  have 
first  mentioned,  then  we  ought  to  hold  that  such  was  in 
fact  the  tacit  condition  and  understanding  of  the  contract; 
or  rather,  I  mean  the  jur^^  would  be  warranted  in  putting 
that  construction  upon  it,  in  the  absence  of  any  proof  of  a 
contrary  agreement.  It  is  hardly  necessary  to  refer  to  an 
authority  for  a  principle  so  obviously  just ;  but  it  will  be 
seen  that  the  language  of  the  court  in  the  case  of  Edwards 
V.  Sherratt  is  express  upon  this  point;  and  particularly 
what  is  there  said  by  Mr.  Justice  Grose  (1  East.  604). 
The  cases  illustrating  this  principle  as  applied  to  common 
carriers  are  not  numerous  in  the  books,  but  there  are  several 
which  turn  expressly  upon  the  question,  whether  under  the 
particular  circumstances  the  liability  of  common  carrier 
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existed  at.  the  time  of  the  loss  of  the  goods ;  and  this  ques- 
tion may  equally  arise  in  considering  whether  the  relation 
had  commenced  or  not;  or  whether  it  had  not  terminated  ; 
or  whether,  having  commenced  and  continued  for  a  time, 
it  had  not,  by  the  occurrence  of  certain  circumstances, 
become  suspended  at  the  period  when  the  loss  occurred. 
One  of  these  cases  is  that  of  In  re  Webb  et  al.  (8 
Taunt.  443);  which  has,  I  think,  a  strong  application  to 
the  present.  Three  persons  by  the  name  of  Sheppard, 
clothiers,  residing  at  Frome,  being  large  importers  of  wool 
from  the  continent,  had  employed  Webb  and  others,  who 
were  carriers  between  London  and  France,  to  transport 
it.  After  sorne  time  they  told  Webb  &  Co.  that  they 
should  be  importing  larger  quantities  than  before,  provided 
Webb  &  Co.  could  accommodate  them  by  letting  it  remain 
in  their  warehouse,  when  it  arrived  at  Frome,  until  it  might 
be  convenient  for  them  to  receive  it.  Webb  &  Co.  agreed 
to  this;  and  upon  such  understanding  the  business  con- 
tinued for  some  time :  at  length  on  one  occasion  the 
Sheppards  being  advised  of  a  large  quantity  being  for- 
warded from  London,  about  the  11th  of  May  1816,  sent 
word  to  Webb  &  Co.  that  they  were  not  to  send  it  home  to 
ihem,  but  were  to  house  it  in  the  warehouses  of  Webb  and 
Co.  It  remained  there  accordingly  till  the  21st  of  June, 
when  the  warehouses  and  a  large  part  of  the  wool  were 
destroyed  by  accidental  fire.  It  was  admitted  that  when 
the  arrangement  was  made  nothing  had  been  said  by 
either  as  to  the  party  at  whose  risk  the  wool  was  to  remain, 
while  it  was  deposited  in  Webb  and  Co.'s  warehouse. 
The  court  determined  that  at  the  time  of  the  loss  Webb 
and  Co.  held  the  wool,  not  as  carriers,  but  as  warehouse- 
men ;  and  were  liable  only  in  the  latter  capacity,  that  is, 
for  losses  occasioned  by  negligence  :  that  the  character  of 
Webb  and  Co.  as  carriers,  was  suspended  from  the  time  of 
the  arrival  of  the  goods  at  Frome,  until  their  delivery  to  the 
Messrs.  Sheppard.  and  that  during  such  contract,  though 
the  duty  of  Webb  and  Co.  as  carriers  was  not  discharged^ 
they  were  not  liable  as  carriers ;  and,  that  Messrs  Sheppard 
and  Co.  could  not  recover  against  them  as  warehousemen. 
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This  case,  so  far  as  it  applies,  is  a  strong  one  :  for  Webb 
and  Co.  having  dissolved  their  partnership  just  before  the 
accident,  and  the  Sheppards  having  demanded  payment  for 
the  wool,  of  Webb,  who  was  resident  at  Frome,  upon  the 
ground  of  their  strict  liability  as  common  carriers,  and 
having  threatened  him  with  an  action,  Webb  imagining 
that  he  and  the  others  were  legally  liable,  paid  the  money, 
and  afterwards  claimed  to  be  reimbursed  by  his  late 
partners ;  but  the  court  were  so  clear  that  the  liability  of 
common  carriers  did  not  attach  under  the  circumstances, 
that  they  held  him  to  have  made  the  payment  in  his  own 
wrong:  and  that  the  others  in  consequence  were  under  no 
obligation  to  contribute. 

Now  upon  the  same  principle,  [  conceive  if  the  Messrs. 
Sheppard  had  desired  the  accommodation  at  the  other  end 
of  the  line  of  transport,  the  legal  consequence  would  have 
been  the  same.  Suppose  they  had,  for  any  reason,  requested 
Webb  and  Co.,  when  their  wool  should  arrive  from  the 
continent  in  London,  to  forbear  forwarding  it  to  Frome, 
until  they  should  have  notice  that  they  wished  it  sent,  then 
I  infer  clearly  that,  upon  the  same  principle  which  governed 
the  decision  in  this  case,  the  court  would  have  determined, 
that  until  Webb  &  Co.  were  told  to  put  the  goods  in  transitu 
from  London  to  Frome  they  must  be  looked  upon  as  hold- 
ing them,  not  as  carriers,  but  as  warehousemen,  and  with 
the  less  strict  liability  only  which  applies  in  the  latter 
description  of  business ;  and  such  in  reality  would  have 
been  the  truth  of  the  case.  But  is  there  any  sensible 
ground  of  distinction  between  such  a  supposed  case,  and 
the  present?  In  the  one  case  the  merchant  says,  "Take 
ray  goods  now,  to  be  forwarded  to  Frome  some  time  hence, 
but  do  not  send  them  on  till  I  tell  you  to  do  so:  and  in  the 
meantime  keep  them  in  your  warehouse."  In  the  case 
before  us  the  merchant  says,  in  effect,  "  Take  my  goods 
now^  to  be  forwarded  to  Montreal  some  weeks  hence,  before 
which  time  I  know  the  season  will  not  permit  you  to  do  so: 
and  in  the  meantime  keep  them  for  me  in  your  warehouse." 
In  the  one  case  the  owner  of  the  goods  asks  the  carrier  to 
keep  them  for  a  time  in  store  ;  in  the  other  he  asks  him  to 
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lake  Ihem  in  store  for  him,  when  he  perfectly  well  knows 
that  they  must  rennain  in  store  for  some  time,  during  which 
time  the  business  of  a  common  carrier  would  be  in  fact 
and  of  necessity  suspended.  It  was  proved  on  the  trial  of 
this  cause  that  at  all  times  while  the  goods  were  thus  in 
store,  according  to  the  common  course  of  business,  they 
were  considered  as  remaining  at  the  plaintiff's  order,  who 
might  have  taken  them  out  of  the  defendants'  warehouse 
for  consumption  at  Kingston;  or,  of  course,  might  have 
changed  their  destination;  in  which  case,  however,  the 
defendants  would  have  been  expected  to  make  a  charge 
for  storage.  This  would  seem  to  be  at  variance  with  what 
the  plaintiff  now  contends  for.  Upon  the  whole,  I  think, 
the  two  cases  cited  have  a  strong  application  to  the  point 
(1  East,  604;  8  Taunt.  443);  and  to  use  the  language  of 
Mr.  Justice  Grose  in  the  former  case,  "  That  it  was  a  con- 
tract, under  such  circumstances  existing  at  the  time  as 
must  necessarily  be  taken  to  have  included  a  tacit  stipula- 
tion that  the  defendants  should  not  be  considered  as  com- 
mon carriers,  and  that  it  was  a  question  for  the  jury  whether 
the  plaintiff  contracted  with  them  in  that  character  or  not. 
It  is  a  question  of  intention  in  what  character  the  defen- 
dants contracted.  The  jury  have  found  thai  it  was  not  the 
intention  of  the  parties  to  contract  with  the  defendants  as 
common  carriers,  (Jeremy's  Law  of  Carriers,  56);  but  that 
there  was  a  tacit  stipulation  under  all  the  circumstances  of 
the  case  that  they  should  not  be  answerable  for  any  damage 
which  might  arise  from  the  mob,  without  which  no  reason- 
able man  would  have  undertaken  for  the  carriage  of  the 
goods." 

1  confine  this  of  course  to  the  time  of  the  accident,  or 
rather,  to  the  period  within  which  it  must  have  been  known 
that  the  defendants  could  not  act  as  carriers  in  transporting 
the  goods  ;  not  from  any  fault  of  theirs — not  because  they 
were  not  ready — but  simply  because  the  thing  was  impos- 
sible ;  and  because  the  plaintiff  asked  them  to  store  the 
goods,  knowing  that  their  removal  to  any  place  beyond 
was  then  impossible.  Under  such  circumstances,  I  think 
it  may  be  said  with  as  much  reason  as  in  Edwards  v. 
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Sherrall,  that  no  reasonable  man  would  have  undertaken 
the  charge  of  the  goods,  with  the  liability  of  comn^^on  car- 
riers— which  amounts,  in  effect,  to  an  insurance.  The 
principle  stated  by  Lord  Mansfield  in  Gibbon  v.  Paynton 
et  al.  (4  Burr.  2300),  is  worthy  of  consideration  here. 
"  This  action,  he  says,  is  brought  against  the  defendant 
upon  the  foot  of  being  a  common  carrier.  His  warranty 
and  insurance  is  in  respect  of  the  reward  he  is  to  receive, 
and  the  reward  ought  to  be  proportionate  to  the  risk."  Now 
the  storing  these  goods  for  the  intervening  time  was  purely 
for  the  convenience  of  the  plaintiff ;  and  if  the  defendant 
were  to  receive  any  reward  for  it  at  all,  which  it  appears 
they  were  not,  it  would  only  have  been  a  charge  as  ware- 
housemen, which  would  not  compensate  for  superinducing 
upon  that  service  the  strict  liability  of  common  carriers. 

In  Garside  V.  The  Trent  and  Mersey  Navigation  Company, 
(4  T.  E.  581)  the  company  hnd  transported  the  plaintiff's  goods 
from  Stourporl  to  Manchester,  on  their  route  to  Stockport, 
where  the  plaintiff  resided  ;  and  there  being  no  one  there 
to  receive  them  for  the  plaintiff,  they  put  them  into  their 
warehouse  at  Manchester  until  some  one  should  call  for 
them,  or  until  the  defendants  could  send  them  on  the  next 
day  by  the  Stockport  carrier,  which  was  the  course  they  had 
agreed  to  follow  in  respect  to  the  plaintiff's  goods,  the 
defendants  business  as  common  carriers  being  confined  to, 
the  route  between  Stourport  and  Manchester,  The  goods 
were  burnt  in  the  defendant's  warehouse  at  Manchester 
the  same  evening  that  they  arrived,  by  accidental  fire,  for 
which  they  were  not  to  blame.  The  court  held  the  defen- 
dants not  to  be  liable  ;  regarding  them  as  holding  the  goods 
al  Manchester  in  the  character  of  warehousemen  only,  and 
not  as  carriers  ;  and  Mr.  Justice  Buller  says,  "The  keeping 
of  the  goods  in  the  warehouse  is  not  for  the  convenience  of 
the  carrier,  but  of  the  owner  of  the  goods,  for  when  the 
voyage  to  Manchester  is  performed,  it  is  the  interest  of  the 
carrier  to  gel  rid  of  them  directly."  There  the  court  deter- 
mined that  the  relation  of  common  carrier  had  ended  when 
the  defendants  were  to  carry  the  goods  no  further,  and  kept 
them  only  for  the  convenience  of  the  plaintiff.    Here  the 
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question  is  whether  that  relation  had  commenced,  the  de- 
fendants having  received  them  into  iheir  store  for  the  con- 
venience of  the  plaintiff  only^  at  a  time  when  it  was  shewn 
they  could  not  be  carried  further.  The  case  of  Hyde  et  al. 
V.  The  Trent  and  Mersey  Navigation  Company  turned  upon 
a  question  wholly  different  from  the  present,  and  has  no 
material  bearing  here. — See  Roskell  v.  Waterhouse  et  al. 
(2  Stark.  N.  P.  C.  46 ;  5  T.  R.  389.) 

In  the  celebrated  case  of  Lane  v.  Cotton,  (1  Lord 
Raymond,  646)  Lord  Holt,  who  differed  from  the  rest 
of  the  judges  in  the  judgment  pronounced,  observes  in 
one  part  of  his  argument,  "It  was  said  in  the  case  of  Mors 
V.  Slue  (Raymond,  220),  that  if  a  man  came  to  lade 
goods  at  an  unreasonable  time,  the  other  was  not  obliged 
to  take  them  in  before  he  was  ready  to  sail.  But  if  he  take 
them  in  before,  and  they  are  lost,  he  will  be  liable  to  an 
action.  So  a  common  carrier  may  refuse  to  admit  goods 
into  his  warehouse  before  he  is  ready  to  take  his  journey, 
but  yet  neither  the  one  nor  the  other  can  refuse  to  do  the 
duty  incumbent  upon  them,  by  virtue  of  their  publid  em- 
ployment." This,  it  may  be  urged,  is  the  opinion  of  a 
most  eminent  judge  which  supports  this  plaintiff 's  case  ;  I 
cannot  say,  however,  that  it  goes  that  length.  It  applies 
rather  to  cases  not  happening  out  of  the  ordinary  course  of 
business ;  such,  for  instance,  as  that  of  Forward  v.  Fittard 
(IT.  R.  27),  when  the  plaintiff  delivered  to  a  common 
carrier  on  a  Thursday,  at  Weyhill,  a  quantity  of  hops  to 
be  carried  to  Andover,  and  thence  to  Shafisbury,  by  the 
defendant's  waggon,  which  was  not  to  leave  Andover  till 
the  Saturday  evening  following.  They  were  burnt  in  the 
defendant's  keeping  on  the  night  he  received  them,  and  he 
was  held  liable  as  a  common  carrier;  but  no  question  was 
raised,  except  on  the  ground  that  the  accident  was  inevita- 
ble :  and  it  seems  that  the  defendant  then  took  them  in  the 
ordinary  course  ;  not  for  the  mere  convenience  of  the  plain- 
tiff, or  upon  any  particular  request.  We  all  know  that  in 
this  country  there  are  about  five  months  of  the  year,  from 
the  beginning  of  December  to  the  early  part  of  May,  when 
the  business  of  common  carriers  by  water  between  Kingston 
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and  Montreal  is  of  necessit}^  suspended ;  the  navigation 
being  closed  by  ice  :  that  the  defendants  during  such  sus- 
pension might  well  refuse  to  take  charge  of  goods  which 
they  would  be  absolutely  unable  to  transport,  there  could 
be  no  doubt  (4  B  &  Ai.,  37);  but  if  it  were  shewn  that, 
regardless  of  that  circumstance,  the  defendants,  or  others 
pursuing  the  same  employment,  were  in  the  habit  of  re- 
ceiving goods  when  they  were  brought  to  them  during  the 
winter,  storing  them  in  their  warehouse,  and  keeping 
them,  without  charge,  till  the  time  arrived  for  transporting 
them  in  the  spring,  it  would  then  become  a  question 
whether  such  a  course  of  dealing  placed  them  on  the 
footing  of  common  carriers  from  the  moment  of  the  receipt 
of  the  goods,  or  only  from  the  time  when  the  season  for 
transportation  should  commence.  But  that  is  not  the  case 
before  us,  because  here  the  defendants  manifested  an 
intention  not  to  receive  the  goods  of  the  plaintiff,  or  of 
others,  at  the  time  when  this  flour  was  proposed  to  be 
placed  in  their  charge  :  they  took  it  at  the  plaintiff's  special 
request,  and  for  his  convenience,  and  for  a  purpose  which 
had  no  necessary  connexion  with  their  business  as  carriers: 
and  the  broad  question  is,  whether,  having  done  so,  it  is 
right  to  regard  them  for  the  time  in  the  light  of  common 
carriers,  or  as  warehousemen.  On  the  one  hand,  the  rule 
which  lays  down  the  liability  of  common  carriers  is  rigid 
and  inflexible,  when  it  applies  ;  and  therefore,  on  the  other 
hand,  the  court  are  careful  not  to  apply  it,  w^hen,  under  the 
circumstances,  the  application  would  be  unreasonable  and 
unjust.  Sir  W".  Jones,  in  concluding  his  valuable  treatise  on 
the  subject  of  bailments  says  (p.  122),  "I  may  here  conclude 
my  discussion  of  this  important  title  in  jurisprudence  with  a 
general  and  obvious  remark  that  all  the  proceedings^  rules 
and  propositions  may  he  diversified  to  infinity  by  the  cir- 
cumstances of  every  particular  case ;  on  which  circum- 
stances it  is  on  the  continent  the  province  of  a  judge 
appointed  by  the  sovereign,  and  in  England,  to  our  con- 
stant honor  and  happiness,  of  a  jury,  freely  chosen  by  the 
parties,  finally  to  decide."  I  think  there  was  enough  in 
this  case  to  call  upon  the  jury  to  consider  whether  under 
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the  circumstances  the  defendants  were  filling  the  situation 
of  common  carriers  in  regard  to  those  goods  at  the  time  of 
the  fire,  and  not  rather  that  of  warehousemen  only  ;  and 
upon  the  best  judgment  I  can  form,  I  should  have  thought 
it  right  to  submit  this  to  them,  with  a  strong  expression  of 
my  opinion  that  it  was  in  the  latter  capacity  only,  and  not 
in  the  former,  that  they  ought  to  be  held  responsible:  for 
the  evidence  tended  strongly  to  shew  that  when  the  goods 
were  burnt  they  were  not  in  itinere,  but  were  stored  in  the 
defendants'  warehouse,  instead  of  the  plaintiff's  mill,  only 
because  the  defendants  had  consented  at  the  particular 
request  of  the  plaintiff  to  allow  them  to  be  taken  there, 
before  he  was  ready  to  receive  them,  and  at  a  time  when  it 
was  known  he  could  carry  them  no  further.  Under  such 
circumstances,  and  before  the  season  for  transportation,  it 
seems  to  me  at  present  that  it  would  be  contrary  to  natural 
justice  to  hold  that  the  defendants  undertook  to  insure  them 
against  accidents  which  no  care  of  theirs  could  prevent,  or 
that  they  were  liable  further  than  any  other  person  would  be 
who  might  have  agreed  to  store  them  for  the  convenience  of 
the  plaintiff.  How  the  facts  maybe  varied  upon  another  trial, 
we  cannot  know  ;  but  I  am  of  opinion  that  on  the  evidence 
which  was  given  it  will  be  fit  to  send  the  case  to  another  jury. 

Jones,  J. — Common  carriers  are  liable  for  the  loss  of 
goods  by  the  common  law  or  general  custom  of  the  realm, 
and  bound  to  deliver  them  at  all  events,  except  damaged 
or  destroyed  by  the  act  of  God  or  the  public  enemies. 
They  are  in  the  nature  of  insurers,  and  their  liability 
commences  with  the  receipt  of  the  goods  by  themselves, 
their  servants  or  agents,  and  continues  in  general  till  their 
delivery  into  the  possession  of  the  persons  to  whom  they 
are  directed ;  and  although  bound  to  receive  and  carry 
goods,  they  are  not  so  bound  unless  ready  to  transport  them. 
The  act  of  God  which  relieves  the  carrier  arises  from 
lightning,  earthquakes,  storms  or  tempests,  and  is  an  effect 
immediately  produced,  without  the  interposition  of  any 
human  cause,  and  a  natural,  not  merely  an  inevitable, 
accident.    All  persons  who  undertake  for  hire  or  reward 
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to  transport  the  goods  of  such  as  choose  to  employ  them, 
from  place  to  place,  are  common  carriers.  A  warehonseraan 
is  described  by  Mr.  Story,  in  his  Commentaries  on  Bail- 
ments, ch.  VJ.,  §  502,  to  be  "  a  person  who  receives  and  for- 
wards goods  (commonly  called  a  forwarding  merchant), 
taking  upon  himself  the  expenses  of  transportation, forwhich 
he  receives  a  compensation  from  the  owners,  but  who  has  no 
interest  in  the  vessels  or  wagons  by  which  they  are  trans- 
ported, and  no  interest  in  the  freight ;  he  is  not  deemed  a 
common  carrier,  but  a  mere  vrarehouseman  and  agent."  In 
this  province  the  persons  commonly  designated  as  forward- 
ing merchants  are  those  who  receive  goods  in  their  own  ware- 
houses to  be  forwarded  in  their  own  vessels,  on  their  own 
account,  and  are  therefore  common  carriers.  A  warehouse- 
man is  a  person  who  receives  goods  to  be  stored,  subject  to 
the  order  of  the  owners,  receiving  a  compensation  for  such 
storage.  A  wharfinger  is,  in  general,  also  a  warehouseman, 
having  a  warehouse  in  connection  with  his  wharf,  and  is  a 
person  who  receives  goods  to  store  and  ship.  Neither  the 
wharfinger  nor  warehouseman  are  liable  as  common  car- 
riers, being  only  responsible  for  negligence  on  the  part  of 
themselves  and  their  servants ;  although  it  is  said  by  Lord 
Holt  that  "  the  law,  which  holds  the  persons  interested  as 
common  carriers  to  transport  goods  responsible  against  all 
events  but  the  act  of  God  and  the  Queen's  enemies,  is  a 
politic  establishment  contrived  for  the  safety  of  all  persons 
the  necessity  of  whose  affairs  oblige  them  to  trust  those 
sort  of  persons,  that  they  may  be  safe  in  their  ways  of 
dealing;  for  else  those  carriers  might  have  an  opportunity 
of  undoing  all  persons  who  had  any  dealings  with  them, 
by  colluding  with  thieves,  &c.,  and  yet  doing  it  in  such 
a  clandestine  manner  as  would  not  be  possible  to  be  dis- 
covered;'' such  reasoning  is  not  applicable  to  cases  of 
accidental  loss  of  property,  when  the  cause  is  not  produced 
by  the  act,  or  through  the  negligence,  of  the  carrier,  his 
servants  or  agents,  but  arises  from  circumstances  over 
which  he  could  possibly  have  no  control;  nor  does  it 
appear  to  me  that  any  sound  reason  can  be  advanced  in 
favor  of  visiting  carriers,  at  present,  with  this  responsibility 
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any  more  than  many  other  bailees  for  hire  or  reward — 1 
East.  604.  The  court  should  not  therefore  construe  the 
law  so  as  to  make  them  responsible,  when  this  liability 
is  doubtful,  but  rather  to  regard  them  in  that  light  which 
will  be  most  favorable  when  the  strict  rules  of  law  will 
admit  of  such  consideration.  In  this  case  the  defendants 
are  warehousemen  and  common  carriers,  and  after  the 
receipt  of  the  goods,  before  they  were  in  transitu^  or  after 
they  were  in  transitu,  and  necessarily  discharged  at  an 
intermediate  port,  to  await  the  opening  of  the  navigation, 
and  were  deposited  in  the  defendants'  warehouse  for  safe 
keeping,  they  are  accidentally  burnt  with  the  warehouse. 
The  question  for  decision  is  whether  the  defendants  are 
responsible  in  the  one  capacity  or  the  other ;  whether  at 
the  time  the  goods  were  destroyed  they  held  them  as 
warehousemen,  having  received  them  at  Kingston  to  de- 
posit for  safe  keeping  in  their  warehouse  there  till  the 
opening  of  the  navigation,  when  they  could  forward  them 
to  Montreal  ;  or  whether,  having  received  them  at  Cobourg, 
and  necessarily  discharged  them  at  Kingston  and  deposited 
them  in  their  warehouse  for  safe  keeping  by  the  defendants 
till  the  opening  of  the  navigation,  their  liability  as  carriers 
was  suspended ;  or  whether  they  were  liable  as  carriers  upon 
their  receipt  of  the  goods  either  at  Cobourg  or  Kingston, 
and  continuing  so  liable  till  their  destruction.  Generally 
when  a  carrier  receives  goods  into  his  own  warehouse,  for 
the  accommodation  of  himself  and  his  customers,  so  that 
the  deposit  there  is  a  mere  accessary  to  the  transport,  and 
for  the  purpose  of  facilitating  it,  his  liability  begins  with 
the  acceptance  of  the  goods— 1  T.  R.  27;  5  T.  R.  389, 
Butler,  J;  Story  342 ;  2  Stra.  461.  On  the  other  hand,  if  the 
person  is  at  the  same  time  a  warehouseman  and  a  carrier^ 
like  the  present  defendants,  and  he  receives  goods  into  his 
warehouse  to  be  forwarded  according  to  the  future  orders 
of  the  owners,  if  the  goods  are  lost  by  fire  before  such 
orders  are  received,  or  the  goods  are  put  in  transitu,  he  is 
not  chargeable  as  a  common  carrier  but  only  as  a  ware- 
houseman. And  if  a  carrier  receives  goods  at  A.,  to  be 
forwarded  to  B.,  and  from  thence  they  are  to  be  forwarded  * 
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to  C.  by  a  distinct  conveyance,  with  which  he  has  nothing 
to  do,  as  soon  as  they  arrive  at  B.,  where  he  undertook  to 
deliver  them,  and  they  are  deposited  in  his  warehouse,  his 
liability  as  carrier  ceases,  for  that  is  all  he  undertook.  He 
then  becomes  a  mere  warehouseman,  holding  the  goods  for 
safekeeping  till  an  opportunity  offers  to  transport  them  to 
C.  So  his  liability  ceases,  if  the  goods  are  deposited  in  his 
warehouse  at  the  place  at  which  the  carrier  undertook  to 
deliver  them,  if,  by  the  custom  of  the  business,  it  is  not  his 
duty  to  deliver  them  to  the  consignees,  but  simply  deposit 
them  in  his  warehouse,  giving  notice  of  such  deposit  to  the 
consignees.  In  the  case  of  Garside  v.  The  Trent  and 
Mersey  Navigation  Company  (4  T.  R.  581),  the  question 
was  whether  the  goods  were  in  the  possession  of  the  de- 
fendants as  carriers  or  w^arehousemen.  They  were  carriers 
from  Stamford  to  Manchester,  and  undertook  to  carry  the 
goods  from  the  former  to  the  latter  place  of  destination.  On 
he  arrival  of  the  goods  at  Manchester,  there  being  no  carrier 
ready  to  receive  them,  the  defendants  deposited  them  in  their 
warehouse,  and  on  the  same  night  they  were  accidentally 
burnt.  The  court  decided  that  the  defendants  were  not 
liable  as  carriers  :  the  goods  were  in  their  hand^  as  ware 
housemen  for  the  accommodation  of  the  plaintiff  until  a 
convevance  offered  to  forward  them.  So  in  the  matter  of 
Webb  and  Co.  (8  Taunt.  443.),  who  were  employed  to 
carry  wool  from  London  to  Frome  for  Sheppard  and  Co., 
which  was  delivered  on  its  arrival  at  Frome  :  afterwards 
the  Sheppards  agreed  to  have  an  increased  quantity  carried, 
if  Webb  and  Co.  would,  on  its  arrival  at  Frome,  receive  it 
into  their  warehouse  till  it  was  convenient  for  the  Sheppards 
to  take  it  home  :  nothing  was  said  as  to  the  party  at  whose 
risk  the  wool  should  be  while  it  remained  in  Webb  and 
Co.'s  warehouse,  and  nothing  was  to  be  paid  to  Webb  and 
Co.  for  keeping  the  wool :  a  quantity  was  so  received  into 
the  warehouse  of  Webb  and  Co.,  and  while  deposited  there 
the  warehouse  and  wool  were  burnt.  The  court  decided 
that  the  character  of  Webb  and  Co.,  as  carriers,  was  sus- 
pended from  the  time  of  the  arrival  of  the  goods  at  Frome 
until  the  delivery  to  the  Sheppards;  and  that  during  such 
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interval,  though  the  duty  of  Webb  and  Co.  as  carriers  was 
not  discharged,  they  were  not  liable  as  carriers.  In  this 
case  the  plaintiff,  being  a  manufacturer  of  flour  for  the 
Montreal  market,  commenced  manufacturing  early  in  the 
season,  and  being  encumbered  with  the  quantity  on  hand 
requested  the  defendants  to  procure  him  a  schooner  to 
relieve  him  of  a  part  of  the  flour  wuth  which  his  mill  was 
filled.  This  was  no  doubt  under  an  agreement  or  previous 
understanding  that  the  defendants  were  to  transport  the 
flour  from  Kingston,  or  perhaps  from  Cobourg,  to  Montreal, 
and,  on  the  6th  of  April,  the  defendants  wrote  to  their  agent 
at  Cobourg,  desiring  him  to  load  the  schooner  forthwith 
with  the  plaintiff's  flour.  The  vessel  was  loaded  accord- 
ingly with  flour  and  whiskey,  and  despatched  for  Cobourg, 
and  the  goods  received  by  the  defendants  into  their  ware- 
house at  Kingston.  Now,  whether  the  defendants  received 
the  flour  at  Cobourg,  as  carriers,  but  for  the  accommodation 
of  the  plaintiff,  with  his  knowledge  that  it  must  have  been 
siored  for  some  time  in  Kingston  before  it  could  be 
re-shipped,  and  therefore  while  stored  at  the  risk  of  the 
plaintiff :  or  whether  the  defendants  received  it  at  Kingston 
for  the  same  purpose;  or  in  either  case,  as  carriers,  there 
liability  as  such,  beginning  with  the  acceptance  of  the 
goods,  were  facts  to  be  determined  by  the  jury.  The 
learned  judge  directed  the  jury  "  that  the  defendants 
received  the  goods  either  at  Cobourg  or  Kingston  for 
the  purpose  of  forwarding  them  to  Montreal:  that  it  was 
immaterial  at  which  place  they  were  so  received,  as  there 
were  counts  applicable  to  both  places :  that  there  did  not 
seem  to  be  any  dispute  as  to  their  having  been  received  a 
Kingston,  and  that  in  his  opinion  they  were  proved  to  have 
been  so  received  for  the  purpose  of  forwarding  them  to 
Montreal,  and  that  while  there  they  were  destroyed  by 
accidental  fire,  and  that  by  law  the  defendants  were 
responsible  for  the  loss."  Under  this  charge  the  jury 
found  a  verdict  for  the  plaintiff,  and  rightly  ;  but  if  under 
the  evidence  they  had  found  a  contrary  verdict,  I  am  not 
prepared  to  say  that  it  would  have  been  wrong.  The 
evidence  shews  that  the  defendants  received  the  goods  at 
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Cobourg  at  the  request  of  the  plaintiff,  and  for  his  accom- 
modation, with  a  knowledge  that  they  would  not  be  trans- 
ported for  Kingston  for  some  weeks,  the  navigation  not 
being  open ;  or  that  they  received  them  at  Kingston  under 
the  same  circumstances;  and  if  so,  I  think  it  should  have 
been  left  to  the  jury  to  say  whether,  at  the  time  the  loss 
occurred,  the  goods  were  in  the  possession  of  the  defendants 
as  warehousemen  or  as  carriers.  The  question  being  one 
of  great  public  interest  and  of  importance  to  the  parties 
involving  a  money  loss  to  one  or  other  of  them,  I  concur  in 
making  the  rule  absolute  for  a  new  trial  and  costs  to  abide 
the  event :  on  another  trial  the  parties  will  probably  be  pre- 
pared to  discuss  the  matter  fully,  and  bring  more  evidence 
than  was  adduced  on  the  last. 

Rule  absolute  for  new  trial,  costs 
to  abide  the  event. 


Hamilton  v.  The  Niagara  Harbor  and  Dock  Co. 

Niagara  Harbor  and  Dock  Compauy — Assumpsit  against,  on  a  parol  agreement. 

Assumpsit  is  not  maintainable  against  the  Niagara  Harbor  and  Dock  Com- 
pany, incorporated  by  1  Wm.  IV.  ch.  12,  on  a  parol  agreement  entered 
into  by  the  company  to  build  an  engine  for  a  steamboat. 

The  plaintiff  sued  in  assumpsit  for  the  breach  of  an 
agreement  made  between  him  and  the  defendants  for  the 
construction  of  two  engines,  and  putting  them  up  in  a 
steamboat  belonging  to  the  plaintiff. 

The  defendants  demurred  generally,  and  objected — 1st, 
That  assumpsit  could  not  lie  in  such  a  case  against  a 
corporation,  because  they  could  only  make  such  a  contract 
as  that  declared  on  by  an  instrument  under  their  seal. 

2ndly,  That  if  the  action  would  lie  the  plaintiff  had  not 
sufficiently  set  forth  performance  of  the  conditions  precedent 
on  his  part :  namely,  the  payment  of  the  monies  which 
were  to  be  paid  before  the  engines  were  to  be  completed 
and  set  up. 

Robinson,  C.  J — The  first  question  is  one  of  great  im- 
portance, not  only  as  regards  this  corporation,  whose  acts  it 
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may  affect  in  a  great  number  of  cases,  but  also  on  account 
of  its  probable  application  to  other  aggregate  corporations 
of  a  like  nature.  It  was  urged  on  the  plaintiff's  part  that 
this  question  does  not  present  itself  on  the  record,  because 
it  is  nowhere  stated  in  the  declaration  that  the  Niagara 
Harbor  and  Dock  Company  is  a  body  corporate — 6  Ad.  & 
El.  856-7.  But  it  is  clear  the  question  does  lie  on  the 
record,  because  we  must  judicially  recognise  the  statute 
which  has  incorporated  this  company,  it  being  expressly 
declared  (1  Wm.  IV,  ch.  13,  sec.  18)  to  be  a  public  act; 
and  such  as  we  are  bound  judicially  to  notice.  It  is  true 
the  legislature  might  authorise  an  association  of  individuals 
to  sue  and  be  sued  by  some  collective  name  of  this  descrip- 
tion, without  constituting  them  a  corporation ;  but  no  such 
act  is  known  to  us,  while  we  do  know,  on  the  other  hand,  that 
the  Niagara  Harbor  &  Dock  Company  is  a  corporate  body 
erected  for  certain  purposes  and  with  certain  powers  which 
we  are  bound  to  notice  and  to  consider.  The  statute 
which  forms  their  charter  recites,  that  certain  persons  had 
petitioned  to  be  incorporated  as  a  joint  stock  company, 
''for  the  purpose  of  constructing^  erecting  and  managing  a 
harbor,  wharf,  dry  and  wet  docks,  in  conjunction  with  an 
iron  marine  railway,  for  the  constructing,  repairing  and 
refitting  any  shipping,  vessels  or  craft,  navigating  Lake 
Ontario,  at  the  mouth  of  the  Niagara  River."  It  then 
constitutes  those  who  shall  become  stockholders  in  the 
company  a  body  corporate,  under  the  name  of  "  The 
Niagara  Harbor  and  Dock  Company,''  and  gives  them  a 
common  "  seal,"  with  power  to  contract,  sue,  &c.,  in  the 
words  usually  inserted  in  acts  for  such  purposes.  It  then 
(2nd  clause)  gives  authority  to  the  company,  "  at  their 
own  costs  and  charges,  to  construct  a  harbor,  and  wharf, 
and  wharves,  with  a  dry-dock  or  railway  regulated  for 
refitting  and  repairing  all  shipping  at  Niagara  aforesaid ; 
which  wharf,  harbor,  and  dry  dock  or  railway  shall  be 
accessible  to,  and  fit  for  the  reception  of  such  description 
of  sail  or  steam  vessels  as  now  navigate  Lake  Ontario; 
and  also  to  build  all  such  necessary  moles,  piers,  wharves, 
breakwaters,  or  other  erections  or  constructions  whatsoever 
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as  shall  be  useful  for  the  purposes  aforesaid,  and  for  the 
protection  of  the  harbor,  wharves,  docks  or  railways,  and 
for  the  accommodation  and  convenience  of  vessels  entering, 
lying,  loading  and  unloading,  repairing,  refitting  or  laying 
up  in  the  same  ;  and  to  alter,  amend,  repair  and  enlarge 
the  said  harbour,  wharf  or  wharves,  and  docks  or  railways, 
as  aforesaid,  as  may  from  time  to  time  be  found  necessary 
and  expedient." 

The  sixth  clause  provides  that  so  soon  as  the  harbor, 
wharves,  dock  and  railway,  shall  be  so  far  completed  as  to 
be  capable  of  receiving,  sheltering  and  repairing  vessels, 
the  company  may  exact  tolls,  to  be  established  and  regu- 
lated as  the  act  points  out. 

The  statute  also  provides,  (9th  clause)  that  the  affairs 
"  of  the  company  shall  be  managed  by  seven  directors,  to 
be  chosen  in  the  manner  directed  by  the  act ;  and  that  they 
shall  have  power  (12lh  clause)  to  make  rules  and  regula- 
tions for  the  management  and  disposition  of  the  stock, 
property  and  effects  of  the  corporation,  the  duty  of  officers, 
clerks,  and  servants,  and  all  such  other  matters  as  appertain 
to  the  business  of  the  corporation."^^ 

I  have  given  this  summary  of  the  objects  of  the  company 
and  the  powers  given  to  them,  because  the  argument  in 
some  measure  turned  upon  the  assumption  that  the  making 
steam  engines  for  vessels  was  clearly  embraced  within  the 
purposes  for  which  the  company  was  formed  or  incor- 
porated ;  and  that  it  was  competent  to  them  to  contract 
without  their  seal  for  such  purposes  as  formed  the  ordinary 
business  of  the  corporation  contemplated  by  the  act.  I  can 
only  say,  if  the  question  were  found  to  turn  wholly  upon  the 
truth  of  that  assumption,  that  I  can  see  no  good  ground  for 
concluding  the  making  of  steam  engines  for  vessels  to  be 
within  the  objects  to  which  the  corporation  are  authorised 
to  apply  themselves.  The  company,  as  I  read  the  statute, 
were  to  make  a  harbor  at  Niagara,  and  to  construct  there 
wharves,  a  wet  and  dry  dock,  and  a  marine  railway,  for 
receiving,  repairing  and  refitting  vessels :  they  were  to 
afford  to  others  the  necessary  accommodation  for  repairing 
and  refitting  vessels,  rather  than  themselves  to  be  em- 
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ployed  in  repairing  and  refitting  them.  I  can  readily 
suppose,  however,  that,  for  the  accommodation  of  ship 
owners  and  ship  masters,  and  for  the  benefit  of  commerce, 
it  must  be  convenient,  and  may  be  almost  necessary,  that 
the  persons  requiring  to  have  their  ships  hauled  up  for 
repairs  should  find  at  the  dock  the  means  of  repairing  them, 
otherwise  great  delay  and  expense  would  be  incurred,  as 
well  as  inconvenience.  Although  it  is  not  in  terms  stated 
in  the  act,  I  should  be  willing  to  concur  in  looking  upon  it 
as  inseparable  from  the  objects  of  the  incorporation  (if  such 
were  proved  to  be  the  common  course)  that  when  a  ship  is 
taken  into  the  dock  for  repairs,  there  should  be  found  there 
persons  capable  of  doing  the  work,  as  well  as  the  materials 
necessary  to  be  used  in  it.  The  charge  is  made  (and  in 
the  nature  of  things  it  must  be  so),  according  to  the 
number  of  days  that  the  vessel  is  in  dock  :  and  it  is  there- 
fore indispensable  that  the  means  should  be  at  hand  of 
making  the  required  repairs  without  delay.  Without  this 
the  accommodation  would  be  most  imperfect,  but  the  re- 
pairing or  refitting  of  vessels  does  not  necessarily  include 
ship-building ;  as  a  trade,  that  maybe  carried  on  in  almost 
any  harbor,  as  well  as  at  Niagara,  and  without  those 
particular  erections  which  this  statute  contemplated.  So 
also  may  the  construction  of  steam  engines  be  wholly 
unconnected  with  the  objects  for  which  this  company  was 
associated,  though  the  repair  of  those  which  have  actually 
been  put  up  in  vessels,  and  formed  part  of  their  equipment, 
might  come  under  the  business  of  refitting  and  repairing 
the  vessel.  Upon  the  same  principle  which  would  bring 
the  manufacture  of  steam  engines  generally  within  the 
object  for  which  this  company  was  incorporated,  rope 
.walks  and  sail  making,  for  the  general  supply  of  shipping 
would  come  equally  within  it ;  and  it  would  be  difficult, 
indeed,  to  say  what  might  not  be  included.  It  may  be 
truly  said  that  no  public  injury,  but  much  public  good,  must 
arise  from  the  capital  and  exertions  of  the  company  being 
directed  to  such  objects ;  but  that  consideration  alone 
cannot  be  taken  as  the  foundation  of  our  judgment.  We 
are  bound  by  legal  principles,  and   must  conform  to 
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adjudged  cases  in  our  construction  of  this  charter.  Cor- 
porations have  certain  privileges  conferred  upon  them  for 
the  purpose  of  promoting  the  specific  object  which  has  led 
to  the  grant  of  their  charter  ;  and'  it  is  certain  that  in  the 
exercise  of  those  privileges  they  must  confine  themselves  to 
the  object  of  their  incorporation,  be  that  what  it  may. 
There  are  sound  reasons  for  this  principle,  which  will 
readily  occur  ;  but  without  going  into  those  reasons,  it  is 
sufficient  to  say  that  there  is  no  clearer  principle  in  our 
law  than  that  corporations  can  only  act  in  their  corporate 
capacity,  while  they  are  promoting  some  purpose  for  which 
they  were  incorporated ;  as  to  all  other  matters  they  do  not 
constitute  a  corporation.  It  is  no  more  in  our  power  to 
disregard  this  principle  than  any  other  by  which  courts  of 
law  are  bound.  The  legislature  must  be  supposed  to  have 
passed  their  judgment  upon  the  powers  which  they  intended 
to  delegate,  &c.  We  must  look  into  their  act  for  a  declar- 
ation of  their  intentions.  They  may  alter  their  statute  upon 
any  view  which  they  may  take  of  public  utility,  but  we 
cannot.  If  we  look  at  the  19th  section  of  the  act,  we  shall 
see  there  room  for  an  additional  argument  against  any 
arbitrary  extension  of  the  authority  given  to  the  company, 
beyond  what  the  legislature  have  intended  to  confer ;  for 
it  is  expressly  provided  that  the  Crown  shall,  after  a  limited 
time,  have  power  to  take  into  its  possession  the  harbor, 
wharves,  dock  and  railway,  and  to  place  itself  wholly  in 
the  situation  of  the  company,  upon  payment  to  the  stock- 
holders of  the  money  which  they  have  invested,  and  upon 
the  further  condition  that  the  company  shall  in  the  mean- 
time have  realized  a  certain  profit  upon  their  capital.  But 
if  the  government  could  not  avail  themselves  of  this  posses- 
sion without  paying  for  the  various  other  establishments 
having  no  necessary  connection  with  the  objects  of  the 
charter,  it  is  obvious  that  the  intentions  of  the  legislature 
might  be  materially  interfered  with.  It  may  seem  strange 
that  the  company  having  actually  carried  on  the  manufac- 
ture of  steam  engines,  and  entered,  as  it  would  appear, 
(whether  regularly  or  not)  into  contracts  for  that  purpose, 
should  themselves  start  an  objection  which  seems  calculated 
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to  impede  their  own  proceedings.  That,  however,  is  a 
matter  for  their  consideration.  The  question  has  been 
raised  and  discussed  before  us .  there  are  many  corporate 
bodies  now  in  the  province,  created  as  this  has  been  for 
promoting  specific  objects,  and  it  is  important  that  they 
should  know  by  what  rules  their  operations  must  be  limited. 
We  may  be  called  upon  to  decide  upon  similar  objections, 
as  applied  to  other  associations,  and  as  we  cannot  vary  our 
decisions  according  to  any  impression  we  may  have  of  the 
relative  utility  or  importance  of  the  several  corporate  bodies, 
it  is  necessary  that  we  should  declare  the  principles  which, 
so  long  as  the  law  remains  unchanged,  must  govern  them 
all.  I  do  not,  however,  give  it  as  my  final  opinion,  that  the 
carrying  on  the  general  business  of  manufacturing  new 
steam  engines  for  vessels  is  out  of  the  scope  of  the  purposes 
for  which  the  Niagara  Harbor  and  Dock  Company  was 
incorporated,  because  something  may  depend  upon  facts 
which  may  be  given  in  evidence  in  regard  to  that  branch 
of  business  as  carried  on  by  them  ;  and  the  question  as  it 
is  here  presented  on  the  record  excludes  from  consideration 
whatever  does  not  happen  to  be  stated  in  the  pleadings ; 
and  moreover,  the  other  question,  whether  assumpsit  can  be 
maintained  against  a  corporate  body  upon  such  a  contract 
as  that  declared  on,  does  not  seem  to  me  to  be  necessarily 
dependent  upon  the  decision  of  this  point.  If  we  were 
driven,  however,  to  adjudge  upon  it,  I  have  a  strong  im- 
pression that  1  should  feel  it  necessary  to  hold  that  the 
making  steam  engines  to  be  put  into  steamers  is  not  (for 
anything  that  appears  on  this  record),  a  business  which 
comes  within  the  objects  for  which  this  company  was 
incorporated.  But  it  is  possible  that  I  might  find  ground  for 
coming  to  a  different  conclusion.  It  is  the  other  objection 
upon  which  the  demurrer  was  intended  to  be  mainly 
supported ;  namely,  that  assumpsit  will  not  lie  against  an 
aggregate  corporation  upon  an  executory  contract  of  this 
description,  even  admitting  that  the  object  of  the  contract 
was  connected  with  the  purposes  contemplated  by  the 
charter.  Upon  this  point,  I  think,  the  defendants  must 
prevail.    It  is  a  leading  principle  in  the  law  as  respects 
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corporations,  that  they  can  only  contract  under  their  common 
seal.  The  affixing  the  seal  by  the  proper  authority  is  the 
only  evidence  of  the  assent  of  the  body  to  the  contract. 
There  is  reason  in  the  principle.  It  is  necessary  for  the 
protection  of  all  the  members  of  the  body,  that  except  in 
matters  of  common  occurrence  which  are  transacted  in 
course,  there  should  be  something  to  supply  the  evidence 
of  a  joint  contract.  There  have  been  relaxations  of  the 
principle  however — 1st,  As  to  small  matters  of  constant 
occurrence  in  the  course  of  their  business,  such  as  hiring 
of  servants  and  other  things  of  mere  routine  in  carrying  on 
their  work,  in  which  the  formality  of  a  solemn  contract 
under  seal  would  be  absurd  and  an  insuperable  impediment 
to  their  business;  and  2ndly,  It  has  been  long  held  that 
where  a  contract  has  been  executed,  and  the  corporation 
have  received  the  benefit  of  the  labor  or  materials  furnished 
by  others,  an  implied  contract  is  raised,  binding  them  to 
pay  the  value.  The  cases  proceeding  on  these  distinctions 
prove  the  rule  to  which  they  constitute  exceptions  ;  and 
there  have  been  in  like  manner  other  exceptions  admitted, 
founded  either  on  necessity  or  on  grounds  of  convenience, 
so  obvious  as  to  seem  irresistible.  For  instance,  corpora- 
tions of  a  mercantile  character,  as  this  is,  have  been  allowed 
to  become  parties  to  bills  and  notes,  as  makers,  indorsers, 
or  acceptors,  without  the  use  of  their  seal,  from  a  conviction 
that  their  business  could  not  otherwise  be  conducted  without 
very  great  difficulty,  and  that  the  dealing  in  such  negotiable 
securities  is,  in  the  present  day,  and  in  commercial  coun- 
tries, a  matter  almost  of  necessity  in  conducting  any  mer- 
cantile business.  But  this  more  modern  exception  to^the 
general  rule  was  not  established  without  discussion  and 
question.  Here  a  corporation  has  been  created  for  the 
purpose  of  constructing  a  harbor  and  wharf,  with"a  dry 
dock  and  marine  railway,  for  refitting  and  repairing  ship- 
ping," and  we  are  asked  whether  they  may  not  bind 
themselves  without  their  seal,  and  even  by  parol  (for  the 
declaration  does  not  set  forth  an  agreement  in  writing)  to 
make  two  steam  engines  and  put  them  in  a  vessel^by  a 
certain  day,  for  which  they  were  to  receive' £4,750  in 
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several  instalments ;  and  to  bind  themselves  moreover  to 
make  them  of  a  certain  description  and  of  certain  materials, 
to  keep  them  in  good  repair  and  serviceable  order  for  three 
months  after  their  completion.    In  my  opinion,  an  agree- 
ment so  special  in  its  nature,  of  such  magnitude  in  its 
object,  and  so  completely  prospective  and  executory  in  its 
terms,  can  certainly  not  be  binding  upon  a  corporation, 
unless  they  have  made  the  undertaking  under  their  seal. 
It  cannot,  I  mean,  be  valid  unless  there  is  something  in  the 
statute  incorporating  them  which  makes  their  case  an 
exception  to  the  principles  of  the  common  law  ;  and  in  this 
act  in  question  I  find  nothing  of  that  kind.    To  declare  that 
the  assent  of  the  corporation  to  such  an  agreement  can  be 
evidenced  in  any  other  manner  than  by  their  seal,  would 
be  to  set  at  nought  one  of  the  oldest,  clearest  and  best 
established  principles  of  our  law,  and  a  principle  as  expli- 
citly avowed  and  maintained  in  operation  at  the  present 
day  as  at  any  former  period.    Undoubtedly  some  excep- 
,|  tions  have  been  from  time  to  time  admitted,  such  as  expe- 
[  rience  and  changes  of  circumstances  have  almost  irresistibly 
I  led  to  ;  but  none  of  them,  in  my  opinion,  approach  to  an 
I  extent  which  would  sanction  the  suing  a  corporation  in 
^  assumpsit  on  such  an  agreement  as  this.    Indeed  to  decide 
otherwise  would  be  abolishing  the  principle  wholly,  for  it 
would  be  holding  that  in  whatever  comes  within  their 
charter  a  corporation  may  be  charged  upon  a  parol  contract — 
in  other  words,  whenever  they  would  be  liable  by  contract- 
ing in  any  form ;  for  upon  agreements  not  coming  within 
the  scope  of  their  charter  they  would  at  all  events  not  be 
liable.    It  would  be  useless  to  make  particular  references 
to  earlier  writers  and  decisions  upon  this  point,  for  they 
form  an  uniform  current  of  authority  in  support  of  the 
principles  that  corporations  can  only  manifest  their  assent 
to  contracts  by  using  their  seal.    And  the  exceptions  which 
f  they  do  state  as  arising  from  the  necessity  of  the  thing,  or  the 
I  inconsiderable  nature  of  the  act  to  be  performed,  are  such 
I  as  to  shew  that  barely  to  state  this  case  in  view  of  those 
\  authorities  would  be  to  make  it  clear  at  once  that  no  ques- 
tion could  arise  upon  it.    In  later  times,  corporations  being 
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constituted  for  a  greater  variety  of  objects,  and  the  business 
of  life  changing  with  the  altered  state  of  society,  new  cir- 
cumstances have  seemed  to  demand  a  less  rigid  application 
of  the  rule  ;  but  almost  every  extension  has  been  made  with 
difficulty ;  and  the  court,  by  no  means  disregarding  or 
denying  the  principle,  have  not  sanctioned  a  total  departure 
from  it,  but  have  constantly  endeavored  to  convince  them- 
selves that  they  were  merely  recognizing  further  exceptions, 
as  coming  clearly  within  the  reason  and  principle  of  such 
exceptions  as  had  before  been  admitted.  In  the  case  of  ' 
Mayor  of  Stafford  v.  Till  (4  Bing.  75),  the  court  determined 
that  a  corporation  may  sue  in  assumpsit  for  use  and  occu-  ' 
pation,  when  the  tenant  hag  held  premises  under  them  and 
paid  rent.  They  rested  their  decision  on  the  ground  that  it 
was  an  executed  contract ;  and  Lord  Chief  Justice  Best 
labored  to  shew,  and  1  think  successfully,  that  they  were 
not  departing  from  the  principle  which  they  acknowledged  ' 
to  be  in  full  force;  but  that  they  were  warranted  by  well 
sseted  authorities,  as  well  as  by  reason,  in  holding  that  the 
case  before  them  was  not  embraced  within  the  principle, 
the  question  not  being  whethei  the  corporation  could  be 
sued  upon  a  parol  agreement  which  they  had  actually 
entered  into,  but  whether  in  their  case,  as  well  as  in  others, 
the  law  did  not,  without  any  act  of  theirs,  imply  an  agree- 
ment on  their  part,  to  pay  for  what  they  had  consumed  or 
enjoyed.  In  another  case  in  the  same  court,  and  about  the 
same  period — East  London  Water  Works  Company  v.  Bailey 
(4  Bing.  283) — it  was  decided  that  a  corporation  cannot 
sue  in  assumpsit  on  an  executory  contract  unless  empowered 
to  do  so  by  the  act  of  incorporation  :  and  it  is  impossible  to 
read  that  case  without  feeling  that  unless  it  may  be  wholly 
rejected  as  an  unsound  decision,  the  declaration  before  us 
must  be  clearly  unsustainable.  There  an  individual  had 
entered  into  an  agreement  to  supply  the  company  with 
pipes.  The  contract  was  not  under  seal ;  and  the  question 
was  whether  the  corporation  could  maintain  assumpsit 
against  him  for  not  delivering  the  pipes  according  to  agree- 
ment. The  court  held  they  could  not  support  their  action, 
because  they  could  shew  no  agreement  under  the  corporate 
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seal.  How  much  stronger  is  that  case  than  the  one  before  \ 
us;  for  the  subject  of  the  alleged  agreenaent  there  was  a  \ 
matter  of  ordinary  current  business,  precisely  of  that  de- 
scription which  the  corporation  were  authorized  to  carry 
on ;  and  there  could  be  no  doubt  that  the  individual  sued 
by  them  was  quite  competent  to  bind  himself  by  parol,  or 
by  writing  without  seal,  to  any  such  contract  as  that  on 
which  he  was  sued,  but  he  was  nevertheless  held  not  liable 
to  be  sued  in  assumpsit  by  those  plaintiffs,  and  only  upon 
the  ground  that  it  was  clear  the  corporation  could  not  be 
sued  on  any  such  agreement,  and  therefore,  as  it  could  not 
be  enforced  against  them,  it  could  not  be  enforced  in  their 
favor.  Now  here  the  precise  question  is  whether  the 
corporation  itself  is  bound  by  such  an  agreement^  for  it  is 
against  the  corporation  this  action  is  brought.  In  the  two 
cases  of  Beverley  v.  Lincoln  Gaslight  and  Coke  Company, 
and  of  Church  v.  The  Imperial  Gaslight  and  Coke  Company 
(In  Error,  6  Ad.  &  El.  829,  846),  the  whole  subject  is  carefully 
discussed  with  a  reference  to  preceding  cases,  and  with  an 
evident  desire  on  the  part  of  the  court  to  open  the  remedy 
as  far  as  reason  and  authority  would  warrant.  The  effect 
of  the  decision  in  the  first  case  is  that  a  corporation  is  liable 
to  be  sued  upon  an  executed  contract,  in  assumpsit  as  well 
as  in  debt.  There  the  corporation  had  bought  six  gas 
meters  of  the  plaintiff  worth  about  £15;  and  after  using 
one  of  them,  and  retaining  the  whole  for  many  months, 
they  returned  them  as  not  approved  of.  The  plaintiff 
maintained  that  they  had  no  right  thus  to  refuse  them ;  and 
ifefusing  to  take  them  back,  he  brought  assumpsit  for  their 
value.  The  court  determined  that  the  articles  must  be 
considered  as  having  been  conclusively  delivered,  the  jury^ 
having  found  that  the  time  of  return  was  unreasonable,  so 
that  there  remained  only  the  question  whether  the  corpora- 
tion could  be  sued  in  assumpsit  for  those  goods  actually 
delivered  to  them  clearly  in  the  way  of  their  trade,  and  only 
of  the  value  of  X15,  there  being  no  contract  on  their  part 
under  their  seal,  binding  them  to  pay  for  the  goods.  It  was\ 
contended  for  the  defendants  that  in  such  a  case  debt  might 
lie,  because  the  corporation  might  be  held  to  owe  the 
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money  upon  the  liability  which  the  law  raised  on  the 
executed  contract;  and  that  assumpsit  might  lie  for  a 
corporation  upon  an  executed  contract,  because  the  indi- 
vidual sued  could  undoubtedly  undertake  without  his  seal ; 
but  that  even  upon  an  executed  contract  assumpsit  would 
not  lie  against  a  corporation,  because  when  they  are  sued 
on  the  ground  of  an  alleged  promise,  that  promise  can 
only  be  shewn  by  an  instrument  under  the  corporate  seal. 
The  court,  not  without  some  difficulty,  held  that  in  such  a 
case  assumpsit  would  lie,  as  well  as  debt,  but  they  shewed 
an  evident  anxiety  not  to  be  considered  as  carrying  the 
exception  to  the  acknowledged  principle  further  than  it  had 
already  been  carried  :  they  saw  no  ground  for  a  sound 
distinction  between  the  remedy  by  debt  and  assumpsit,  in 
such  a  case;  and  they  considered  that  as  it  had  been 
frequently  determined  that  assumpsit  would  lie  for  a 
corporation  for  goods  sold  and  delivered  by  them  in  a  case 
like  that  before  them,  it  must  follow,  upon  reason  and  prin- 
ciple, that  the  same  remedy  in  the  same  description  of  cases 
would  lie  against  them.  In  the  next  case,  of  Church  v. 
The  Imperial  Gaslight  Company,  the  court  was  called  upon 
to  decide  whether  assumpsit  would  lie  for  the  corporation 
against  an  individual  for  not  accepting  gas  with  which  they 
had  contracted  to  supply  him,  there  being  no  contract  by 
the  corporation,  except  one  not  under  their  seal  for  supplying 
the  gas,  which  contract  was  nevertheless  stated  as  the  con- 
sideration for  the  defendant's  agreement  to  accept  it.  The 
defendant  was  to  have  paid  for  the  gas  £12  16s.  a  year, 
and  had  been  supplied  by  the  plaintiffs  for  some  time  with 
two  lights  for  that  sum,  but  suddenly,  and  contrary  to  his 
undertaking,  he  discontinued  the  use  of  them  and  would 
pay  nothing  more.  This,  therefore,  was  an  action  of 
assumpsit  by  the  corporation  against  an  individual  for 
not  accepting ;  that  before  us  is  an  action  of  assumpsit 
against  a  corporation  for  not  delivering — the  objection, 
of  the  inability  of  the  corporation  to  contract,  otherwise 
than  by  their  seal,  arising  more  directly  in  this  case, 
because  the  very  object  of  the  action  here  is  to  charge 
the  corporation — namely,  that  party  which  it  is  held  cannot 
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enter  into  a  parol  contract — not  against  the  individual,  who 
it  is  clear  could,  on  his  part,  do  it ;  and  yet  it  is  quite 
evident  that  the  court  in  this  last  case  felt  that  in  support- 
ing the  action  they  might  be  regarded  as  infringing  upon 
a  well  established  principle.  In  their  struggle  to  uphold 
what  seemed  reasonable  and  necessary  they  appeared  to 
feel  themselves  driven  to  overturn  the  distinction  between 
executed  and  executory  contracts,  which  had  been  the 
ground  of  many  former  decisions,  in  order  that  they  might 
avail  themselves  of  cases  where  actions  had  been  supported 
on  executed  contracts,  as  authorities  equally  applicable  to 
the  case  before  them,  where  the  contract  was  executory.  1 
think  few  persons  upon  reflection  will  be  satisfied  with  that 
part  of  their  judgment,  for  there  is  an  evident  distinction  in 
the  case  of  executed  contracts,  and  the  attempt  to  confound 
them  is  grounded,  I  think,  in  a  fallacy.  When  a  corpora- 
tion has  received  the  services  of,  or  consumed  the  goods 
delivered  to  them  by,  another,  the  law  implies  an  under- 
taking on  their  part  to  pay  for  them.  No  agreement  need 
be  proved — 2  Lev.  174.  If  it  were  necessary  to  shew  that 
they  had  expressly  undertaken  to  pay,  then  of  course  it 
would  be  necessary  to  produce  a  legal  undertaking ;  but 
the  law  implies  the  undertaking  in  all  such  cases,  and  of 
course  it  implies  a  legal,  binding  undertaking,  not  an  in- 
valid, nugatory  promise.  I  can  hardly  imagine  that  the 
effort  of  the  court  in  this  recent  case  to  overcome  a  seeming 
difficulty  by  rejecting  a  distinction  so  reasonable,  and  upon 
which  many  former  decisions  had  been  founded,  will  be 
considered  as  having  clearly  opened  a  new  channel  by 
which  the  general  principle  can  be  evaded,  when  it  could 
not  be  evaded  before  ;  and  indeed  the  court  themselves  did 
not  deem  it  safe  to  trust  to  it  as  the  foundation  of  their 
judgment,  which,  after  all,  was  rested  mainly  on  the  prin- 
ciples of  many  former  decisions,  and  especially  of  that  very 
case  of  the  East  London  Water  Works  Company  v.  Bailey 
(4  Bing.  283),  which,  it  must  be  owned,  however,  many 
of  the  observations  of  Lord  Denman  had  a  tendency  to 
shake.  His  lordship  concludes  his  judgment  thus  :  "  On 
the  face  of  this  record  we  must  understand  this  company 
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to  have  been  incorporated  for  the  purpose  of  supplying 
individuals  willing  to  contract  with  them  for  gaslight  and 
coke;  and  the  present  appears  to  have  been  a  contract  for 
the  supply  of  gas  for  a  year,  amounting  to  £12  16s.,  and  so 
from  year  to  year.  We  cannot  be  ignorant  that  such  con- 
tracts must  be  of  frequent  and  almost  daily  occurrence; 
and  to  hold  that  for  every  one  of  them,  of  the  same  or  less 
amount  (for  when  the  sum  is  so  small  a  diminution  of  half 
could  not  vary  the  principle),  it  was  necessary  to  affix  the 
common  seal,  would  be  so  seriously  to  impede  the  corpor- 
ation in  fulfilling  the  very  purpose  for  which  it  was  created, 
that  we  think  we  are  bound  to  hold  the  case  fairly  brought 
within  the  principle  of  the  established  exceptions.  Leaving 
therefore  the  ancient  rule  still  unbroken,  in  all  the  instances 
to  which  it  is  fairly  applicable,  we  are  of  opinion  tha^ 
the  present  action  was  well  brought."  This  case  is  on  the 
whole,  I  think,  the  strongest  authority  that  can  be  cited  in 
support  of  the  present  action,  and  it  need  hardly  be  said 
how  entirely  it  fails  to  go  the  necessary  length ;  there  the 
alleged  contract  was  about  a  trifling  transaction,  forming 
one  of  thousands,  probably  daily  occurring  in  the  direct 
pursuit  of  the  specific  object  for  which  the  company  was 
incorporated.  Here  the  alleged  contract  involved  an 
amount  nearly  equal  to  a  fourth  part  of  all  the  stock  and 
effectjS  real  and  personal,  which  the  company  is  empowered 
to  hold  ;  and  so  far  from  its  regarding  a  small  matter  of 
necessary  detail,  daily  arising  in  the  direct  prosecution  of  * 
their  ordinary  business,  it  is  a  matter  for  very  grave  consider- 
ation whether  the  subject  of  the  contract  comes  within  the 
scope  of  their  authority  at  all.  In  the  case  of  Church  v. 
The  Imperial  Gas  Light  Company  (6  A.  &  El.  846),  the  court  ! 
thought  the  facts  brought  the  case  clearly  within  the  excep- 
tion, when  the  agreement  relates  to  small  matters  of  business 
in  the  ordinary  course,  and  so  frequently  recurring,  that  to 
demand  proof  of  a  solemn  undertaking  under  seal  would  j 
be  unreasonable,  or  the  source  of  inconvenience.  They 
were  met  by  the  objection  that  the  doctrine  might  do  well 
enough  as  applied  to  executed  contracts,  but  could  not  be 
extended  to  those  which  were  executory  and  still  resting 
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wholly  in  agreement.  This  distinction  they  have  endea- 
voured to  reason  away;  and  in  order  to  allow  the  party,  in 
the  small  matter  before  them,  to  recover  upon  a  demand  of 
an  ordinary  characler,  they  gave  judgment  disallowing  the 
distinction  as  applied  to  a  case  of  the  kind  then  before 
them.  No  one  can  wonder  that  the  court  should  have  felt 
a  strong  anxiety  to  free  themselves  from  the  restriction  of 
the  supposed  dislinclion  ;  and  whatever  doubts  may  be  felt 
in  future  upon  the  correctness  of  their  reasoning,  oiher 
courts  may  perhaps  in  similar  cases,  be  glad  to  avail  them- 
selves of  their  authority.  The  difficulty  will  be  this,  how- 
ever, that  if  the  doctrine,  as  it  respects  executed  contracts, 
is  understood  to  be  applicable,  without  regard  being  had  to 
the  amount  involved  in  the  transaction,  part  of  the  reason- 
ing in  that  judgment  would  authorise  us  to  hold  it  equally 
applicable  without  regard  to  value  or  amount,  in  the  case 
of  executory  contracts;  and  yet  this  is  a  consequence  from 
which,  I  think,  any  one  who  will  consider  the  whole  judg- 
ment in  that  case  will  have  little  doubt  that  the  court  would 
have  shrunk  :  at  any  rale  it  is  quite  clear  that  the  judgment 
in  that  case  of  the  Imperial  Gas  Light  Company  is  very 
far  from  deciding  that  in  any  and  every  case  of  an  agree- 
ment by  a  corporation,  about  a  matter  within  the  scope  of 
their  charter,  they  may  be  held  liable,  without  proof  of  any 
contract  under  their  corporate  seal.  And  a  strong  proof 
that  the  decision  is  not  taken  to  have  had  any  such 
effect  is  afforded  by  a  laler  case  determined  in  the 
Court  of  Exchequer  in  England,  of  the  Corporation  of 
Ludlow  V.  Charlton  (4  Jur.  657).  In  this  late  case 
the  court  recognized  the  general  principle  as  in  full 
force,  subject  only  to  such  exceptions  as  adjudged  cases 
had  recognised,  or  such  others  as  fell  clearly  within  the 
same  principle  ;  and  they  decided  against  the  allowance 
of  a  debt  appearing  to  be  most  just  in  itself,  in  an  action 
brought  by  a  corporation,  on  the  express  ground  that  the 
corporation  had  not  bound  themselves  by  their  seal  to  pay 
it,  though  they  had  agreed  to  do  so  by  a  formal  resolution 
entered  upon  their  books,  and  had  received  the  full  con- 
sideration for  their  undertaking.     Upon  the   whole,  I 
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conclude  from  the  authorities  as  they  stand,  that  if  this 
corporation  were  suing  in  assumpsit  for  the  sum  due  by 
the  owner  or  master  of  a  vessel,  for  the  number  of  days 
that  she  had  been  hauled  up  into  the  dock,  or  for  wharfage, 
or  any  other  such  charge  arising  in  the  transaction  of  their 
daily  business,  there  is  ample  authority  to  warrant  their 
recovery  ;  and  on  the  other  hand,  if  they  were  themselves 
sued  in  assumpsit  by  those  who  had  labored  for  them,  or 
supplied  them  with  goods  consumed  in  their  ordinary 
business,  there  is  no  want  of  authority  to  support  such  an 
action  against  them.  Further,  if  an  action  were  brought 
against  them  for  not  accepting  some  small  quantity  of 
materials,  which  they  had  contracted  to  buy,  and  which 
were  applicable  in  the  ordinary  prosecution  of  their  busi- 
ness, such  an  action  would  rest  almost  exclusively,  if  not 
entirely,  upon  the  authority  of  the  case  in  6  Ad.  &  El.  846. 
But  if  we  were  to  decide  that  upon  such  an  agreement  as 
is  set  forth  in  this  declaration,  assumpsit  will  lie  against  a 
corporation  aggregate,  we  should  decide,  I  think,  not  only 
without  the  authority  of  a  single  case  to  support  us,  but  in 
opposition  to  all  authority;  and  clearly  against  the  strong 
language  of  the  court  in  the  very  case  I  have  last  cited — I 
Salk.  191;  3  P.  W.  419;  5  Taunt.  792;  3  B.  &.  Ad. 
125  ;  3  B.  &  Al.  1  ;  4  Bing.  283  ;  4  C.  &  P,  111. 

This  doctrine  of  the  liability  of  corporations  does  seem 
to  require  some  legislative  revision.  It  is  not  a  satisfactory 
footing  for  it  to  rest  upon  when  the  judges  are  left  to  de- 
termine what  is  so  clearly  a  matter  of  common  routine  that 
a  seal  may  be  dispensed  with,  and  what  is  without  that 
limit ;  what  of  sufficient  moment  to  call  for  such  a  solemnity 
as  the  corporate  seal,  and  what  is  not;  or  what  is  the  quan- 
tum of  inconvenience  or  degree  of  haste  required  in  the 
transaction,  which  will  excuse  the  want  of  a  seal.  Nu- 
merous as  these  corporations  have  become,  and  mingling, 
as  they  do,  in  the  most  familiar  transactions  of  business, 
there  ought  to  be  greater  certainty  respecting  the  validity 
of  their  acts;  the  corporations  themselves,  as  well  as  those 
who  deal  with  ihem,  ought  to  be  able  to  see  their  way  more 
clearly  before  hand,  and  not  be  left  dependant  upon  the 
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decisions  of  courts,  which  have  no  other  guide  than  the 
dictates  of  a  reasonable  discretion,  acting  on  the  varied 
circumstances  of  each  case  as  it  arises.  But  we  cannot 
supply  the  want  of  any  such  enactnnent;  and  deciding,  as 
we  must  do,  in  the  absence  of  it,  upon  the  principles  of  the 
common  law,  as  laid  down  in  those  authorities  to  which 
we  must  submit,  I  cannot  say  that  there  is  in  those  princi- 
ples anything  so  absurd,  or  so  wholly  inapplicable  to 
present  circumstances  here,  that  we  should  on  that  ground 
be  warranted  in  holding  ourselves  relieved  from  the  neces- 
sity of  observing  them.  They  are  founded,  I  think,  in 
reason.  When  a  large  number  of  individuals  associate 
themselves  together,  and  obtain  a  charter  of  incorporation 
for  carrying  on  some  particular  business  upon  their  joint 
responsibility  and  capital,  it  should  not  be  in  the  power  of 
any  one  or  more  members  of  the  corporation  to  pledge  the 
joint  funds  or  responsibility  at  their  pleasure  ;  the  consent 
of  an  individual  is  necessary  to  a  contract ;  on  the  same 
principle  you  must  have  the  consent  of  the  collective  will 
of  a  corporation,  before  the  corporation  can  be  said  to  have 
contracted.  If  the  charter  defines  how  that  will  may  be 
expressed,  then  that  gives  a  rule,  which  all  acting  under 
that  charter  can  understand,  and  must  conform  to.  When 
the  charter  makes  no  special  provision,  the  principle  is  that 
the  common  seal,  which  has  been  given  to  them  for  attest- 
ing their  acts,  is  required  for  authenticating  them.  It  is  in 
the  power,  and  it  is  the  duty  of  the  corporation  to  make 
such  by-laws  as  will  secure  the  proper  custody  and  due 
application  of  the  seal ;  so  that  it  shall  only  be  used  under 
the  direction  of  those  who  have  the  governing  power  in  the 
corporation;  and  this  being  done,  all  the  members  of  the 
association  may  feel  confident  that  their  interests  are  duly 
protected,  so  long  as  they  can  only  be  affected  by  under- 
takings entered  into  under  the  solemnity  of  their  seal. 
They  may  feel  and  know  that  there  must  be  numberless 
little  details  falling  within  the  daily  routine  of  their  com- 
mon business,  which  must  be  allowed  to  be  transacted 
under  the  verbal  direction  of  some  managing  officer  or 
agent.    This  the  law  has  always  allowed ;  and  they  are 
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therefore  prepared  for  that,  and  expect  it;  but  it  is  not 
therefore  a  matter  of  indifTerence  to  them  that  the  same 
agent  or  otRcer  should  have  power  in  the  same  manner  to 
pledge  their  funds  and  their  responsibility  by  executory 
agreements  to  any  extent,  and  in  matters  requiring  much 
deliberation  and  forethought.  It  may  be  said  that  there  is 
no  charm  in  a  seal,  and  that  the  assent  of  the  governing 
power  in  the  corporation  being  shewn  in  any  other  manner 
to  have  been  given  must  be  equally  satisfactory.  The 
answer  is  that  the  affixing  the  seal  is  the  mode,  and  the 
only  mode,  by  which  the  law,  as  a  general  principle,  as- 
certains the  will ;  that  no  exception  has  been  created  in 
this  case,  and  that  it  is  beyond  our  power  to  create  one. 
The  same  reasons,  and  to  an  equal  extent,  exist  in  England 
as  here,  for  any  relaxation  of  the  common  law  principles, 
but  they  have  not  held  there  that  the  change  of  circum- 
stances has  destroyed  the  principle.  We  are  bound  by  the 
same  authority.  To  say  that  the  principle  or  maxim  of 
our  law,  which  requires  that  a  corporation  should  bind 
itself  by  its  seal,  as  the  only  legal  evidence  of  its  will,  is 
absurd  and  senseless,  and  may  be  therefore  rejected,  is  not 
what  I  can  subscribe  to.  There  are  not  a  few  principles  of 
our  law  which  are  open  to  similar  objections,  and  yet  are 
too  firmly  established  to  be  shaken  by  anything  less  than  a 
statute.  It  has  been  often  enough  remarked  as  a  signal 
instance  of  the  unreasonable  unbending  nature  of  law,  that- 
a  man  undertaking  in  writing  to  do  a  certain  act  shall  be 
under  no  obligation  to  perform  it  unless  he  has  contracted 
upon  some  good  consideration  ;  but  that  if  he  had  stuck  a 
bit  of  wax  or  a  wafer  upon  the  same  writing,  and  called  it 
his  seal,  he  must  then  have  complied  with  it,  whether  he 
had  received  any  consideration  for  his  promise  or  not.  I 
am  not  sure  that  there  is  any  better  reason  for  this  distinc- 
tion, than  for  requiring  a  corporate  seal  to  a  corporate  act; 
but  nevertheless  it  is  a  distinction  which  we  are  as  clearly 
and  imperatively  bound  to  recognize  as  any  that  can  be 
mentioned.  Now  here,  if  such  an  agreement  as  this,  made 
by  a  corporation  in  a  matter  of  large  amount,  and  so  clearly 
executory  that  it  involves  a  guarantee  extending  over  a 
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period  of  some  months  after  the  work  shall  be  completed, 
can  be  supported  when  not  proved  by  their  seal,  and  if  an 
action  of  assumpsit  can  be  maintained  against  them  upon 
it,  I  hold  it  to  be  undeniable,  that  from  the  moment  such  a 
judgment  is  pronounced  the  court  which  pronounces  it 
must  be  taken  to  have  adjudged  that  a  corporation  aggre- 
gate may,  in  all  matters  within  the  scope  of  their  charter, 
bind  themselves  by  parol,  and  are  liable  to  be  sued  in 
assumpsit  upon  all  such  agreements,  whether  executed  or 
executory,  as  they  could  have  entered  into  under  their  seal. 
Before  I  can  make  such  a  decision,  I  must  either  hold  that 
it  never  was  a  principle  in  our  law  that  a  corporation 
aggregate  can  only  contract  by  their  seal  and  cannot  be  ^ 
held  liable  in  assumpsit  ;  or  that  the  principle,  if  it  ever 
was  one,  has  been  adjudged  to  be  no  longer  applicable  in 
any  case.  I  cannot  hold  the  first,  because  every  book  that 
one  can  turn  to  declares  the  contrary;  and  1  cannot  hold 
the  latter,  because  in  the  very  latest  cases  the  existence  of 
the  principle  has  been  in  the  plainest  terms  acknowledged; 
and  the  difficulty  has  been  to  find  some  authorized  ground 
for  admitting  certain  exceptions.  I  know  no  case  which  in 
admitting  exceptions  has  not  fallen  far  short  of  this;  no 
case  which  has  gone  the  length  of  saying  that  the  exceptions 
are  everywhere  and  the  rule  nowhere.  If  the  court  felt 
great  difficulty  in  extending  the  exception  which  has  ex- 
isted in  regard  to  executed  contracts,  to  the  more  trifling 
and  ordinary  matter  of  daily  business,  when  there  was 
something  still  left  executory,  1  cannot  go  so  far  beyond 
them,  and  beyond  all  other  authority,  as  to  say  that  from 
henceforth  there  shall  be  in  our  law  no  rule  of  the  kind; 
nothing  to  distinguish  the  contract  of  a  corporation  from 
that  of  an  individual  in  his  natural  capacity.  If  I  were 
thus  to  set  entirely  aside  one  principle  so  well  known,  and 
so  long  and  so  constantly  acted  upon,  I  know  not  why  I 
might  not  as  well  feel  at  liberty  to  disregard  every  other 
principle  of  which  I  did  not  approve,  and  deliver  the  law, 
not  as  I  find  it  to  be,  but  as  I  think  it  ought  to  be.  For  these 
reasons,  I  am  of  opinion  that  we  must  give  judgment  for 
the  defendants  on  their  demurrer. 
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It  has  been  noticed  in  the  English  cases  and  in  this 
country  we  are  well  aware  that  in  the  United  Slates  of 
America,  where  the  grounds  of  the  English  common  law 
are  recognised  and  acted  upon,  the  principle  now  in  ques- 
tion has  been  in  a  great  measure  departed  from;  that  it  has 
indeed  been  so  entirely  departed  from  in  all,  or  most  of  the 
States,  as  to  admit  of  this  action  being  sustained,  I  will  not 
venture  to  say.  But  if  it  has  been,  we  must  still  consider 
that  our  adherence  to  the  principles  of  the  English  common 
law  is  a  duty  imposed  upon  us  by  written  law,  and  is 
therefore  more  strongly  obligatory  than  it  may  be  acknow- 
ledged to  be  in  the  courts  of  the  United  States.  Our  statute 
says  that  we  are  to  be  governed  by  it  "in  all  controversies 
relating  to  property  and  civil  rights,"  and  the  English 
"rules  of  evidence  "  are  expressly  made  binding  upon  us. 
Whatever  liberties  therefore  may  have  been  assumed  in 
foreign  countries  in  departing  from  principles  which  are 
binding  upon  English  courts,  we  are  not  allowed  to  exercise 
any  such  discretion  ;  and  it  is  upon  the  plain  ground  that 
the  courts  of  justice  in  England  have  not,  on  any  occasion, 
departed  from  the  principle  in  question  to  such  an  extent 
as  can  warrant  us  in  supporting  this  action,  but  have  in 
distinct  and  strong  terms  refused  to  do  so,  that  I  feel  con- 
strained to  give  judgment  against  the  plaintiff. 

Jones,  J. — This  action  is  special  assumpsit  for  the  breach 
of  an  agreement,  as  set  out  in  the  declaration,  for  the  con- 
struction of  two  steam  engines  and  putting  them  up  in  a 
boat  of  the  plaintiffs.  The  defendants  have  demurred 
generally  to  the  declaration. 

The  action  is  resisted  on  two  grounds  :  1st,  According 
to  the  terms  of  the  agreement  as  set  forth  in  the  declaration, 
there  was  a  condition  precedent  to  be  performed  on  the  part 
of  the  plaintiff,  which  is  not  averred  to  have  been  performed. 

2ndly,  That  the  defendants,  being  an  incorporated  com- 
pany under  a  law  of  the  province,  for  particular  purposes, 
are  not  authorized  by  their  charter  to  make  the  contract  set 
out,  and  are  not  liable  for  a  breach  of  its  terms  in  assumpsit. 

With  respect  to  the  first  objection — By  an  agreement, 
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not  under  seal,  dated  the  1st  of  April,  1839,  the  defendants, 
in  consideration  of  £4750,  agreed  to  be  paid  by  the  plaintiff 
to  the  defendants,  £1000  in  three  months  (that  is  to  say,  on 
the  first  day  of  July,  1839),  £1000  at  six  months  (on  the 
first  of  October,  1839),  and  the  remainder  in  three  equal 
payments  at  twelve,  eighteen,  and  twenty-four  months,  on 
their  part  agreed  to  build  and  set  up  in  a  boat  of  the  plain- 
tiff's two  steam  engines,  in  the  month  of  October,  1839.  The 
agreement  to  pay  the  money  on  the  part  of  the  plaintiff"  was 
not  dependant  upon  the  performance  of  the  agreement  on 
the  part  of  the  defendants,  for  £1000  was  agreed  to  be 
paid  on  the  first  of  July,  1839,  and  a  like  sum  of  £1000  on 
the  first  of  October  following,  before  the  completion  of  the 
engines  on  the  part  of  the  defendants,  and  the  remainder  of 
the  £4,750  at  days  thereafter,  all  without  reference  to  the 
performance  on  the  part  of  the  defendants.  The  defendants 
could  therefore,  without  question,  have  sued  the  plaintiflf 
for  the  non-payment  of  the  first  two  instalments,  one  thous- 
and pounds  each,  as  such  payment  can  in  no  wise  be  con- 
sidered dependant  upon  anything  to  be  performed  by  the 
defendants;  and  the  undertaking  of  the  defendants  is  not 
in  consideration  of  the  performance  of  the  agreement  on  the 
part  of  the  plaintiff,  or  of  the  payment  of  the  money  as 
agreed  upon,  but  in  consideration  of  the  sum  of  £4,750 
agreed  to  be  paid  by  the  plaintiff".  When  a  covenant  goes 
only  to  part  of  the  consideration,  and  a  breach  of  such 
covenant  may  be  paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  maybe  maintained  for  such  breach 
without  averring  performance  in  the  declaration.  Here  the 
plaintiff  was  liable  upon  his  agreement,  upon  failure  to  pay 
the  money  according  to  its  terms,  and  he  was  not  com- 
pelled to  aver  payment  of  the  money  to  entitle  him  to 
maintain  this  action  for  non-performance  on  the  part  of  the 
defendants,  if  the  whole  of  the  money  was  to  have  been 
paid  by  the  plaintiff  before  the  day  on  which  the  defendants 
agreed  to  furnish  the  engines,  then  the  payment  of  the 
money  must  have  been  averred;  but  the  amount  to  have 
been  paid  by  the  plaintiff  was  £4,750,  of  which  £2000 
was  payable  before  the  agreement  on  the  part  of  the 
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defendants  was  to  have  been  performed,  and  £2,750  at 
six,  twelve,  and  eighteen  months  thereafter;  and  in  such 
case  it  is  determined  that  the  party  relies  upon  his  remedy 
and  does  not  intend  to  make  the  performance  a  condition 
precedent. 

As  to  the  second  objection — It  was  formerly  holden  that 
a  corporation  aggregate,  being  an  invisible  body,  could  not 
be  sued  for  a  trespass  or  tort  except  under  the  authority  of 
their  seal — Bro.  Corp.  48,  50  :  and  could  not  manifest  its 
intention  by  a  personal  act,  or  oral  discourse,  but  acted  and 
spoke  only  by  its  common  seal — 1  Bla.  474.  For  though 
the  particular  members  might  express  their  consent  to  any 
act  by  words,  or  signing  their  names,  this  did  not  bind  the 
corporation;  the  fixing  the  seal  alone  made  one  joint  assent 
of  the  whole.  Therefore  an  agreement  to  lease  under  the 
hands  of  the  Master-warden  and  Fellows  of  a  college  was  de- 
termined by  the  Lord  Chancellor  not  binding,  "for  a  contract 
to  bind  that,  or  indeed  any  corporation,  as  to  its  revenue, 
must  be  under  its  common  seal." — 1  P.  W.  656.  But  it  was 
afterwards  determined  that  in  ordinary  matters  they  might 
do  small  acts  for  conveniency  sake,  as  appointing  a  bailiff 
to  distrain,  a  cook  or  butler ;  so  to  make  hay,  light  a  candle 
or  fire,  "  by  reason  of  the  usage  and  the  great  trouble  which 
would  be  by  the  contrary,  but  not  by  law." — 6  Vin.  2S8. 
And  with  regard  to  the  Bank  of  England  in  the  case  of 
Rex  V.  Bigg  (3  P.  W.  423),  it  was  argued  that  they  could 
not  authorize  any  person  to  sign  notes  for  the  payment  of 
money  from  the  bank  except  under  the  common  seal,  and 
doubts  were  entertained  by  some  of  the  judges  on  the  sub- 
ject. But  in  the  case  of  Yarborough  v.  The  Bank  of  Eng- 
land (16  East  6),  it  was  settled  that  a  corporation  could  be 
guilty  of  trespass  or  tort ;  that  being  an  action  of  trover, 
which  was  held  to  lie.  So,  in  the  case  of  Smith  v.  The 
Birmingham  and  Staffordshire  Gas  Light  Company  (I  Ad. 
&  El.  526),  in  an  action  of  trover,  the  only  question  was, 
whether  the  agent  of  the  company  who  seized  the  goods 
for  which  the  action  was  brought,  had  authority  to  do  the 
act,  it  being  admitted  that  he  was  not  authorised  by  deed. 
The  right  of  a  corporation  to  sue  in  assumpsit  upon  an 
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executed  contract  has  been  decided  in  many  cases,  al- 
though in  some  of  them  it  was  contended  that  the  converse 
did  not  follow— I  Camp.  466;  Slra.  612;  4  Bing.  75,  283 ; 
12  Moore  260;  6C.&P.  610;  2  C.  &  P.  308.    Jn  this  case, 
by  the  pleadings,  the  executory  contract  sued  upon  is  ad- 
mitted to  have  been  made  as  alleged,  but  not  being  under 
the  seal  of  the  corporation,  iheir  power  to  contract  is  denied. 
In  the  case  of  the  East  London  Water  Woiks  Company  v. 
Bailey  et  al.  (4  Bing.  283),  which  was  an  action  brought 
by  the  plaintiffs,  an  incorporated  company,  against  the 
defendants,  for  the  non-performance  of  their  agreement  to 
deliver  iron  pipes  required  to  construct  the  works,  it  was 
decided  that  the  contract  was  not  binding  ;  that  the  plain- 
tiffs not  being  liable  on  ihe  contract,  it  not  being  under  the 
seal  of  ilie  company,  so  the  defendants  would  not  be  liable 
to  the  company,  as  no  contract  which  is  not  mutual  can 
be  valid.    This  is  an  express  autliority  against  the  plaintiff 
in  this  action,  and  if  it  were  not  questioned  or  overruled, 
goes  fully  to  establish  that  no  action  can  be  brought  by  or 
against  a  corporation  upon  an  executory  contract,  not  under 
the  seal  of  the  company.    In  Beverley  v.  The  Lincoln  Gas 
Light  Company  (6  Ad.  &  El.  829)  it  was  decided  that 
a  corporation  might  be  sued  in  assumpsit  on  a  contract  by 
parol,  express  or  implied,  for  goods  sold  and  delivered  : 
and  the  remarks  of  Mr.  Justice  Patleson  upon  the  decisions 
of  the  United  States'  courts,  wherein  they  have  relaxed  the 
rule  with  regard  to  the  necessity  of  affixing  the  seal  of  a 
corporation  to  contracts,  and  the  stale  of  the  country,  are 
altogether  applicable  here.  The  learned  judge  says:  '-The 
decisiotis  of  these  courts  (the  United  States  courts),  although 
intrinsically  entitled  to  the  highest  respect,  cannot  be  cited 
as  direct  authority  for  our  proceedings,  and  there  are  obvious 
circumstances  which  justify  their  advancing  with  a  some- 
what freer  step  to  the  discussions  of  ancient  rules  of  our 
common  law  than  would  be  proper  for  ourselves.   It  should 
be  stated  however,  that,  in  coming  to  the  decision  alluded 
to,  these  courts  liave  considered  themselves,  not  as  altering 
the  law,  but  as  justified  by  the  progress  of  previous  decis- 
ions in  this  country  and  in  America.    We,  on  our  part, 
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disclaim  entirely  the  right  or  the  wish  1o  innovate  on  the 
law,  upon  any  ground  of  inconvenience,  however  e^lrongly 
made  out ;  but  when  we  have  to  deal  wilh  a  rule  established 
in  a  state  of  society  very  diO'erent  from  the  presenl,  at  a  time 
when  corporations  were  comparatively  few  in  numbers,  atid 
upon  which  it  w^as  very  early  found  necessary  to  ingraft 
many  exceptions,  we  ihinlc  we  are  justified  in  treatitig  it 
with  some  degree  of  strictness,  and  are  called  upon  not  to 
recede  from  ihe  principle  of  any  relaxation  in  it  which  we 
find  to  have  been  established  by  previous  deciisions.  If  that 
principle,  in  fair  reasoning,  leads  to  relaxation  of  the  rule, 
for  which  no  prior  decision  can  be  found  expressly  in  point, 
the  mere  circumstance  of  novelty  ought  not  to  deter  us  ;  for 
it  is  the  principle  of  every  case  wiiich  is  to  be  regarded, 
and  a  sound  decision  is  authority  for  all  the  legitimate 
consequences  which  it  involves."  As  that  case  decided 
that  a  corporation  aggregate  might  be  sued  in  indebitatus 
assumpsit  upon  a  contract,  express  or  implied,  so  the  fol- 
lowing one  in  the  same  reports,  Church  v.  The  Imperial  Gas  \ 
Light  Company  (6  Ad.  &  El.  846),  establishes  that  a 
corporation  created  for  specific  purposes  may  maintain 
assumpsit  for  the  breach  of  a  contract  by  the  defetidant  for 
a  matter  within  the  scope  of  the  objects  for  which  they 
were  incorporated,  when  the  contract  was  not  under  the 
seal  of  the  company  ;  and  the  court  expressly  overrules  the 
case  of  the  East  London  Water  Works  Compatiy  against 
Bailey  and  others:  so  far  as  that  case  proceeded  upon  the 
distinction  between  contracts  executed  and  executory. — 
Coleridge,  says:  "The  truth  seems  to  be,  that  the  rule 
on  this  subject  has  been  relaxed  in  consequence  of  the 
necessity  produced  by  changes  in  the  circumstances  of  the 
times."  The  question  in  this  case  therefore  is,  can  the 
construction  of  steam  engines  for  vessels  navigating  the 
lakes  be  considered  within  the  legitimate  objects  for  which 
the  company  was  incorporated  ?  By  the  letter  of  the  second 
clause  of  the  act  it  would  appear  that  the  company  were 
only  authorized  to  construct  a  railway,  &c.,  where  vessels 
might  be  repaired,  giving  to  the  company  no  express  au- 
thority themselves  to  construct  or  repair  vessels.   But  most 
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certainly  the  benefit  to  be  derived  from  the  charter  would 
be  linrjited  indeed,  and  the  advantages  to  the  public  from 
the  works  comparatively  small,  if  the  proprietors  of  vessels 
requiring  repairs  were  themselves  compelled  on  all  occasions 
to  procure  workmen  and  materials,  and  the  duty  of  the 
company  confined  to  the  mere  act  of  drawing  out  the  vessel^ 
on  the  railway  preparatory  to  the  work  of  reparation. 
Wherever  marine  railways  are  constructed  the  building 
and  repairing  of  vessels  is  a  business  naturally  carried  on 
by  the  proprietors.  It  is  therefore  reasonable  to  suppose  that 
the  legislature  contemplated  the  construction  and  repair  of 
vessels  by  the  company,  in  their  hulls,  rigging,  &c.;  and 
when  steamboats  are  named  in  the  act,  1  consider  it  no 
stretch  of  power  to  repair  or  construct  engines.  It  is  not 
like  undertaking  or  embarking  in  any  business  foreign  to 
the  objects  of  their  incorporation  :  the  building  of  steam- 
engines  for  boats  seems  naturally  connected  with  the  build- 
ing of  the  boats  themselves.  Although  the  construction  of 
steam-engines  may  not  have  been  contemplated  by  the 
legislature,  the  natural  extension  of  business  and  the 
changes  and  improvements  in  the  times,  lead  to  under- 
takings which  policy  requires  should  be  favorably  regarded 
and  encouraged,  as  far  as  a  liberal  construction  of  the  char- 
ter will  warrant.  I  am  therefore  of  opinion  that  the  com- 
pany could  contract  for  the  building  of  the  engines  for 
which  this  action  is  brought — they  could  do  so  by  agree- 
ment not  under  the  corporate  seal;  and,  to  enforce  payment 
for  the  performance  of  such  contract  on  their  part,  could  sue 
in  assumpsit,  and  consequently  they  are  liable  in  assumpsit 
for  a  breach  of  the  agreement  on  their  part.  It  appears  to 
be  admitted  that  for  so  small  a  sum  as  £12,  claimed  upon 
the  breach  of  an  executory  contract  not  under  seal,  an  ac- 
tion of  assumpsit  will  lie,  by  or  against  a  corporation,  but 
when  in  a  case  like  the  present,  an  amount  of  three  or  four 
thousand  pounds  is  involved  it  cannot  be  maintained. 
Now  I  see  no  reason  in  the  distinction.  If  the  rule  is 
departed  from  in  one  case  so  it  may  be  in  the  other. 
When  I  find  it  decided  in  numerous  cases  that  an  action 
of  assumpsit  may  be  maintained  by  a  corporation,  though 
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not  against  it,  upon  an  executed  contract  only,  and  after- 
wards that  that  distinction  was  properly  overruled  ;  and 
also  that  when  assumpsit  will  lie  upon  a  contract  by,  the 
like  remedy  may  be  had  against,  a  corporation  aggregate, 
on  the  ground  that  the  right  of  both  parties  must  be  reci- 
procal;  I  cannot  subscribe  to  the  legality  or  justice  of  the 
case  in  which  it  is  ruled,  that  when  an  action  of  covenant 
for  rent  is  brought  against  a  tenant  who  has  expended 
a  specified  amount  upon  the  repair  of  certain  premises, 
pursuant  to  a  resolution  of  the  board  of  directors  of  the 
company,  he  shall  not  be  permitted  to  set  off  in  such  action 
the  amount  so  expended,  or  maintain  any  action  therefor, 
because  the  seal  of  the  corporation  was  not  affixed  to  such 
resolution.  In  such  decision  I  can  see  neither  law,  justice 
nor  reciprocity.  It  is  a  contract  executed,  and  of  which  the 
plaintiff  had  the  benefit,  and  for  which,  in  my  opinion,  if 
the  parties  were  reversed,  there  are  abundant  authorities  to 
shew  their  right  to  recover.  But  that  decision,  if  rightly 
stated  in  the  Jurist^  was  the  case  of  a  municipal  corporation, 
and  not  like  the  cases  of  a  corporation  established  for  trad- 
ing or  other  purposes. 

Judgment  for  the  defendants. 


Trigerson  v.  The  Board  of  Police  of  Coeourg. 

False  imprisonment — Justification  under  an  alleged  ivarrant. 

Where  in  trespass  for  false  imprisonment,  the  defendant  justified  under  a 
•warrant  from  the  President  and  Board  of  Police  at  Cobourg,  under  the 
Cobourg  Police  Act,  for  the  non-performance  of  statute  labour  by  the 
plaintiff;  and  after  alleging  summons,  appearance,  conviction  and  warrant 
of  distress,  averred  that  he  had  made  part  of  the  sum  directed  to  be  levied, 
and  that  the  plaintiff  had  no  more  goods,  and  thereupon  justified  under  a 
warrant  to  imprison  for  the  remainder  of  the  penalty  for  twelve  days 
absolutely,  and  not  unless  the  fine  and  costs  should  be  sooner  paid :  the 
justification  was  held  bad,  because  the  plaintiff  was  imprisoned  after  part 
of  the  fine  had  been  paid ;  and  the  warrant  to  imprison  being  for  an 
absolute  time,  without  any  reference  to  the  earlier  payment  of  fine  and 
costs,  was  illegal  and  void. 

Trespass  for  false  imprisonment,  to  which  the  defendant 
pleaded  a  justification  (under  a  warrant  from  the  president 
and  board  of  police  of  Cobourg,  under  the  Cobourg  Police 
Act),  for  the  non-performance  of  statute  labor  by  the  plaintiff*; 
and  after  alleging  summons,  appearance,  conviction  and 
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warrant  of  dislress,  averred  that  he  had  made  part  of  the 
sum  directed  lo  be  levied,  and  that  the  plaintiff  had  no 
more  goods,  and  thereupon  justified  under  a  warrant  to 
imprison  for  the  remainder  of  the  penalty  for  twelve  days 
absolutely,  not  adding  "unless  the  fine  and  costs  should  be 
sooner  paid,"  and  the  plaintiff  demurred  generally. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  plea  is  clearly  bad,  for  many  reasons,  certainly  for 
the  following  :  1st,  Because  the  plaintiff  had  been  im- 
prisoned after  part  of  the  fine  had  been  paid,  which  is 
against  law.  2ndly,  The  warrant  to  imprison,  being  for 
an  absolute  time,  and  not,  unless  fine  and  costs  be  sooner 
paid,  is  void. 

Judgment  for  plaintiff. 


Vetus  Villaire  v.  Cecclle  et  al. 

Trespass  q.  c.  f. — Justification  binder  award  of  Boundary  Commissioners. 

In  trespass  quare  clausum  f regit,  the  defendant  justified  his  entry  under  an 
award  of  boundary  commissioners,  awarding  the  possession  of  the  locus  in 
quo  to  the  defendant,  and  averred  that  he  entered  into  the  land  under  the 
award  as  his  freehold. 

Held,  bad  on  general  demurrer,  as  the  commissioners  had  no  power  to  award 
the  possession,  and  the  plea  did  not  amount  to  liherwn  ienemenlum. 

Trespass  quare  clausum  /regit,  to  which  the  defendant 
pleaded  two  pleas,  which  are  demurred  to. 

The  defendants,  in  second  j^lea,  justified  under  an  award 
of  the  boundary  line  commissioners:  and  in  third  plea 
maintained  delivery  of  possession  through  that  award,  and 
trespass  committed  thereunder. 

The  plaintiff  demurred  to  second  plea,  for  the  reasons: 
that  it  only  shews  argumentatively  who  were  the  boundary 
commissioners:  that  the  course  of  proceedings  of  said 
commissioners  is  not  slated  or  alleged,  and  that  it  does 
not  appear,  except  argumentatively,  that  the  close  men- 
tioned in  the  decision  of  the  said  commissioners  is  the 
same  close  in  which  the  trespasses  alleged  in  the  declara- 
tion were  committed  :  and  to  third  plea,  that  it  does  not 
shew  the  course  of  proceeding  of  the  boundary  commis- 
sioners in  making  their  decision,  &c. 
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Robinson,  C.  J.,  delivered  ibe  judgment  of  ibe  court. 

These  pleas,  we  think,  are  both  clearly  bad  ;  they  do  not 
amount  to  liberum  tenementmn,  but  rely  on  the  judgment 
of  the  commissioners  as  establishing  the  fact — whereas  it 
is  quite  clear  that  they  have  no  authority  to  determine  any- 
thing but  boundary,  not  the  right — and  clearly  have  no 
authority  to  award  possession.  The  defendant  does  not 
say  that  the  freehold  is  his,  but  that  under  the  decree  of  the 
commissioners  he  entered  on  it  as  his  freehold. 

Judgment  therefore  is  for  the  plaintiff 
on  both  demurrers. 


Leonard  v.  Buchanan. 

Covenant  for  non-payment  of  rent — FLea  of  payment  to  a  third  party. 

Where,  in  covenant  for  non-payment  of  rent  due  on  a  lease  made  by  the 
plaintiff  to  the  defendant,  the  defendant  pleaded  that  A.  was  seised  in 
fee  of  the  premises  and  leased  to  B.,  whose  term  afterwards  came  to  the 
plaintiff  by  assignment ;  and  that  afterwards  and  while  the  term  continued, 
and  before  action,  A.  distrained  on  the  occupiers  of  the  premises  for  rent 
due  on  the  lease  from  B.,  and  received  a  part  of  the  rent  from  them,  and 
the  residue  from  the  defendant : 

Held,  on  general  demurrer,  that  the  plea  was  good. 

Covenant  for  rent  due  on  an  indenture  of  lease,  to  which 
the  defendant  pleaded  that  one  George  Carey  being  seised 
in  his  demesne  as  of  fee  in  the  premises,  demised  the 
same  with  the  appurtenances  to  one  John  G.  Parker,  &c. : 
that  the  said  John  G.  Parker  afterwards  assigned  his  term, 
then  to  come  and  unexpired,  to  the  plaintiff,  and  that  after- 
w^ards,  and  before  the  expiration  of  the  said  term,  and  before 
the  commencement  of  the  action,  the  said  George  Carey 
threatened  to  distrain  on  Messrs.  Price  and  Davidson  as 
the  occupiers  of  the  premises,  for  rent  due  on  the  lease 
from  the  said  John  G.  Parker,  but  was  prevented  by  re- 
ceiving part  of  the  rent  from  them  and  the  residue  from  the 
defendant. 

The  plaintiff  demurred  generally. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  referred  to  of  Sapsford  v.  Fletcher  (4  T.  R.  51 1), 
is  cited  in  the  books,  and  in  subsequent  cases,  only  as 
authjrity  to  prove  that  where  the  actual  tenant  has  been 
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made  to  pay  ground  rent  to  the  superior  landlord,  he  can 
claim  for  it  as  so  much  rent  paid  to  his  immediate  landlord. 
The  objection  taken  to  this  plea  is  that  it  does  not  shew 
Price  and  Davidson  to  have  been  the  tenants  of  Buchanan, 
and  so  docs  not  bring  the  case  within  the  principle.  But 
if  the  report  ol  Sapsford  v.  Fletcher  contains  a  correct 
statement  of  the  record,  it  is  a  precedent  quite  in  support  of 
this  plea.  Sapsford  sues  Fletcher  in  trespass  for  taking 
his  goods;  Fletcher  justifies  in  two  pleas.  In  one  he 
avers  the  taking  the  goods  for  rent  due  to  him  from  one 
Brookes :  in  the  other  he  avers  for  rent  due  from  the  plain- 
tiff himself.  The  plaintiff,  after  replying  as  to  £30  of  the 
rent,  a  tender  as  to  the  other  £20  of  the  rent  averred  for  in 
these  pleas,  replies,  it  was  not  in  arrear,  for  that  Brookes, 
while  occupying  the  premises  leased,  had  been  made  to  pay 
£20  for  rent  due  to  the  ground  landlord,  and  so  that  £20 
was  no  longer  due  and  in  arrear  to  Fletcher.  Now  so  far 
as  this  replication  applies  to  the  avowing  for  rent  due  by 
Brookes  as  tenant  to  Fletcher,  the  case  was  a  plain  one  ; 
but  so  far  as  it  applied  to  the  avowry  for  rent  due  by 
Sapsford,  the  plaintifi',  the  case  amounted  to  nothing 
more  than  saying  that  he  Sapsford  did  not  owe  Fletcher  the 
rent  for  which  he  distrained;  because  Brookes  while  occu- 
pying the  premises  had  been  forced  to  pay  £20  rent  to 
the  ground  landlord,  and  that  therefore  that  £20  was  no 
longer  due  and  in  arrear  to  Fletcher.  It  is  true  that  Fletcher 
in  one  of  the  avowries  had  averred  Brookes  to  be  his  tenant, 
but  that  could  not  be  taken  as  an  admission,  and  connected 
with  the  avowtry  for  rent  due  by  Sapsford,  because  that 
was  a  distinct  plea,  not  only  unconnected  with,  but  incon- 
sistent with,  the  other.  It  seems  to  me  therefore  to  be 
precisely  such  a  plea  as  is  pleaded  here,  and  if  it  were  a 
good  answer  to  the  avowry,  then  it  follows,  I  think,  that  this 
plea  must  be  a  good  bar  to  so  much  of  the  rent  claimed. 
Looking  at  the  case  apart  from  this  precedent,  whatever 
right  of  action  Carey  may  retain  against  Parker,  the  term 
of  the  latter  having  come  by  assignment  (which  I  think  is 
well  enough  pleaded)  to  the  plaintiff  Leonard,  the  latter 
stands  of  course  in  his  place  :  and  as  regards  the  action 
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the  case  is  the  same  as  if  Leonard  held  directly  from 
Carey,  and  was  the  only  person  intervening  between  him 
and  Buchanan.  It  is  plain  that  he  cannot  be  entitled  to 
receive  his  whole  improved  rent  from  Buchanan,  and  at  the 
same  time  leave  the  latter  to  pay  the  ground  rent  to  Carey. 
Now  when  Buchanan,  being  sued  as  he  is  by  Leonard  for 
the  rent  due  on  his  covenant,  sets  up  as  a  defence  that 
Price  and  Davidson  have  been  made  to  pay  to  Carey  a 
large  sum  for  ground  rent,  and  claims  to  have  that  allowed 
as  so  much  not  paid  on  his  covenant  to  Leonard,  it  can  only 
be  upon  the  ground  that  the  money  which  Price  and  David- 
son have  thus  paid  has  been,  or  inevitably  will  be,  forced 
out  of  his  pocket;  and  that  it  is  money  which  Leonard 
ought  to  have  paid.  The  question  therefore  is,  "  does  that 
sufficiently  appear  in  these  pleadings?  Would  the  facts  as 
stated  support  an  action  by  Buchanan  for  money  paid  and 
expended  for  Leonard  ?"  Upon  the  authority  of  Sapsford  v. 
Fletcher,  we  may  hold  that  it  would.  The  right  of  Buchanan 
to  have  the  money  allowed  to  him  as  a  payment  depends 
upon  its  appearing  that  he  has  borne  the  charge.  Now  if 
Price  and  Davidson  were  strangers  to  him,  holding  tor- 
tiously  and  but  for  the  moment,  it  could  not  be  said  that  he 
had  lost  £160,  by  reason  of  its  being  made  by  a  distress  upon 
their  goods  found  upon  the  premises;  nor,  if  Buchanan 
had,  like  Parker,  wholly  assigned  his  term,  so  that  he  had 
no  rent  to  expect  from  any  one.  But  neither  of  these 
inferences  lies  upon  these  pleadings;  for  it  is  a  principle 
that  when.an  estate  has  been  proved  or  alleged  to  be  in  a 
particular  person,  he  is  presumed  to  continue  seised  until 
he  is  shewn  to  have  divested  himself  of  it.  Buchanan 
therefore,  on  this  plea,  is  to  be  taken  as  being  still  the 
immediate  landlord. 

Then  it  is  also  a  principle  that  the  possession  of  any 
person  is  prima  Jacie  to  be  referred  to  rightful  holding, 
and  will  not  be  supposed  to  be  tortious,  until  it  is  shewn 
to  be  so.  Price  and  Davidson  therefore  are,  upon  this  plea, 
to  be  looked  upon  as  rightfully  occupying  the  premises,  and 
of  course^under  Buchanan,  as  his  title,  for  all  that  appears, 
continued  :  and.this  being  so,  whether  they  occupied  upon 
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a  regular  demise  and  at  a  certain  rent,  or  not,  the  presump- 
tion is  that  they  were  accountable  to  Buchanan  as  their 
landlord;  and  of  course  ihey  would  not  pay  him  the  full 
value  of  the  yearly  profits,  or  their  full  rent,  without  de- 
ducting the  ground  rent  which  they  had  been  forced  to  pay 
to  Carey.  It  is  therefore  upon  the  face  of  these  plead.'ngs 
a  charge  upon  Buchanan,  which  he  may  claim  to  have 
allowed  as  so  much  of  his  rent  paid  /or,  and  therefore  to, 
Leonard  his  landlord,  who  can  never  receive  his  whole 
improved  rent,  and  leave  the  tenant  to  pay  the  ground  rent. 
As  to  the  objection  urged  that  several  estates  were  included 
in  the  lease,  and  that  for  all  that  appears  the  distress  made 
on  these  premises  may  have  been  for  rent,  of  which  a  part 
was  due  in  respect  to  other  premises  embraced  in  the  lease; 
there  is  no  doubt  that  when  the  rent  is  single,  and  several 
estates  are  let  for  the  same  term,  at  one  gross  rent,  every 
parcel  of  land  demised  is  liable  for  the  whole  rent,  however 
distinct  the  premises  may  be,  even  though  they  lie  in  dif- 
ferent parishes. 

Judgment  for  defendant. 
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Present — The  Chief  Justice. 

"         Mr.  Justice  Macaulay. 
"         Mr.  Justice  Jones. 

Mr.  Justice  McLean. 
Mr.  Justice  Hagerman  sitting  in  the  Practice  Court. 


Doe  Roy  v.  Hamilton. 

Fraudulent  deeds. 

It  is  not  always  to  be  taken  as  conclusive  evidence  that  a  deed  is  fraudulent 
against  creditors,  that  the  debtor  has  remained  in  possession,  receiving  the 
rents  and  profits  for  a  long  time  after  the  execution  of  the  deed. 

This  was  an  action  of  ejectment  for  lot  number  24,  north 
side  of  Market  square.  It  was  proved  that  a  ven.  ex.  was 
issued,  which  was  lost  and  could  not  be  produced,  upon 
which  writ  the  premises  were  sold,  and  were  conveyed  by 
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the  sheriff  to  the  plaintiff,  25lh  November,  1840.  One 
Gardiner  was  at  the  time  in  possession,  and  had  been  since 
ihe  1st  of  June,  1840,  as  tenant  to  one  McLeod,  and  had 
paid  rent  to  him  up  to  the  1st  of  December,  1840  ;  but  being 
notified  that  the  property  belonged  to  this  defendenl  Ham- 
ilton, he  referred  to  McLeod,  who  confirmed  the  statement, 
and  assented  to  his  paying  Hamilton  the  rent,  which  he 
afterwards  did.  It  was  shewn  for  the  defendant  that 
McLeod  on  the  30th  of  May,  1839,  had  conveyed  this 
property  by  deed  to  the  defendant  for  a  consideration 
expressed  of  £500,  and  under  this  the  defendant  claimed; 
and  the  plaintiff,  who  made  title  as  purchaser  at  sheriff's 
sale  under  a  judgment,  Bonnycastle  v.  McLeod,  entered 
22nd  of  June,  1840,  contended  that  the  assignment  from 
McLeod  to  this  defendant  was  fraudulent  as  against  credi- 
tors, being  given  to  cover  the  estate  from  exec  utions  ex- 
pected to  issue  at  the  suit  of  the  Commercial  Bank.  This 
defendant  asserted  his  right  to  the  property,  under  the 
assignment,  at  the  sheriff's  sale,  and  forbad  the  sale.  In 
consequence  the  property  said  to  be  w^orth  £1,500  was  bid 
off  for  £50  only  by  the  plaintiff,  who  had  given  security 
for  McLeod  for  the  debt  recovered  in  Bonnycastle's  judg- 
ment, and  had  therefore  an  interest  in  seeing  the  debt 
made. 

The  jury  found  a  verdict  for  the  defendant,  thereby  re- 
lieving his  title  from  the  imputation  of  fraud. 

Plaintiff  moved  to  set  aside  this  verdict  on  the  ground 
of  misdirection,  and  as  being  contrary  to  law  and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  misdirection  objected  to  is,  that,  as  it  was  si  ewn 
that  after  the  assignment  to  Hamilton  Mcl  eod  slill  con- 
tinued for  a  year  and  more  to  receive  rent  from  the  tenant 
of  the  premises,  he  must  be  looked  upon  as  being  during 
all  that  time  in  possession  of  the  premises,  and  that  such 
remaining  in  possession  after  the  deed  wan  executed  made 
the  deed  ipso  facto  void^  and  without  further  question  as  to 
the  intention  of  the  parties  or  the  reason  of  the  possession 
not  having  been  changed.    It  is  true  the  language  of  the 
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court  in  some  cases,  not  now  very  modern,  has  gone  the 
length  of  supporting  that  position  (2  T.  E.  594-5);  bat  it 
has  for  many  years  been  held  otherwise,  and  the  law  is 
now  well  settled  that  such  possession  continuing  in  the 
vendor,  notwithstanding  the  transfer,  is  not  in  all  cases 
conclusive  evidence  of  fraud;  though  it  may  be  taken  as 
such  when  the  not  taking  possession  by  the  vendee  is  not 
reasonably  accounted  for  from  the  nature  of  the  transaction. 
In  the  present  case  it  is  clear  the  assignment  was  not 
intended  to  be  an  absolute  sale,  but  a  security  only;  and 
the  assignee  forbearing  to  take  possession  was  consistent 
in  such  case  with  the  nature  and  object  of  the  transfer, 
because  we  know  it  to  be  more  usual  for  persons  taking 
security  upon  lands  or  houses  not  to  interfere  with  the 
possession  till  they  find  it  necessary  to  proceed  to  extremi- 
ties with  their  debtor.  Now  as  to  any  ground  for  interposing 
independently  of  any  alleged  misdirection,  undoubtedly  we 
ought  not  in  the  exercise  of  our  discretion  to  grant  a  new 
trial,  except  for  the  purpose  of  advancing  the  ends  of  justice. 
The  plaintiff  in  this  case,  attending  the  sale,  under  the 
execution,  for  his  own  security,  as  he  had  become  surety  for 
McLeod  the  debtor,  bids  off  a  property  stated  to  be  worth 
£1,500  for  the  trifling  sum  of  £50 ;  other  persons  being 
deterred,  it  seems,  from  bidding  by  the  objections  publicly 
advanced  at  the  sale  against  the  sheriff's  right  to  sell. 
There  was  clearly  nothing  wrong  in  this  plaintiff  doing 
what  he  did,  for  the  protection  of  his  own  interest,  and  he 
seems  besides  not  to  have  acted  with  any  unbecoming 
rigor,  for  it  was  declared  on  the  argument,  and  not  denied, 
that  after  the  sale  he  had  offered  to  relinquish  all  advantage 
of  his  bid  if  the  £50  were  paid  to  him — at  which  he  had 
bought  in  the  property.  But,  notwithstanding  this,  we 
should  pause,  I  think,  before  granting  a  new  trial  in  the 
exercise  of  our  discretion,  in  order  to  assist  in  confirming 
a  title  to  an  estate  obtained  under  such  circumstances  for 
so  very  inadequate  a  price.  But  there  are  stronger  and 
more  conclusive  reasons  against  our  setting  aside  this  ver- 
dict. This  estate  was  sold  under  execution  in  November, 
1840,  as  being  the  property  of  McLeod;  and  the  defendant 
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Hamilton,  when  it  is  attempted  to  dispossess  him  by  this 
action,  maintains  his  right  of  possession  by  shewing  that 
in  May,  1839,  McLeod  had  by  deed  assigned  the  property 
to  hini.    The  plaintiff,  claiming  under  McLeod,  endeavors 
to  repel  this  claim  (which  is  prima  facie  better  than  his 
own,  because  prior  in  right  to  both  the  execution  and  the 
judgment,  under  which  he  receives  his  title),  by  fixing  upon 
the  transaction  between  McLeod  and  Hamilton  the  impu- 
tation of  fraud.    If  fraud  were  established,  then  of  course 
the  deed  must  have  been  held  void,  and  the  defendant  a 
trespasser,  though  the  title  advanced  by  him  was  on  the  face 
of  it  good.    The  question  whether  fraudulent  or  not  has 
been  submitled  to  a  jury,  and  as  it  appears  to  me  under  a 
proper  direction,  and  they  have  found  against  the  alleged 
fraud,  and  in  favor  of  the  elder  title.  Under  such  circum- 
stances we  are  always  reluclant,  in  the  absence  of  very  strong 
grounds  of  suspicion  of  fraudulent  intention  on  the  part  of 
him  whose  title  has  been  impeached,  to  subject  him  to  a 
second  trial.    We  ought  not  to  do  so  unless  we  can  say 
that  in  our  opinion  the  verdict  is  wrong,  upon  the  facts 
proved  ;  and  we  ought  to  have  a  strong  opinion  against  the 
verdict,  not  merely  upon  possible  legal  objections,  but 
upon  the  substantial  merits  of  the  case  as  they  appeared  in 
evidence.    Nowhere  there  is  no  ground  for  holding  that 
this  deed  was  taken  upon  any  corrupt  understanding,  or 
agreement  of  Mr.  Hamilton,  in  order  to  defeat  the  claims  of 
others;  nor  can  it  be  said  with  truth  that  so  far  as  he  was 
concerned,  the  transfer  was  not  hondfide^  and  upon  a  good 
consideration  McLeod  had  proposed  it  to  him  in  good  faith 
to  secure  the  repayment  of  a  sum  of  money,  which  he  de- 
sired to  obtain  from  him.   !t  was  prepared  for  that  purpose, 
with  no  design  of  defrauding  creditors,  but  on  the  contrary 
to  enable  McLeod  to  settle  some  demands  which  he  repre- 
sented to  be  pressing.   As  deputy  sheriff  he  was  ultimately 
responsible  for  all  defaults  in  the  sheriff's  office.  Mr. 
Hamilton  his  principal,  was  the  person  immediately  re- 
sponsible, and  this  defendant  as  his  surely  had  a  direct 
interest  in  seeing  the  affairs  of  the  office  satisfactorily 
arranged.    To  enable  McLeod  to  do  this,  it  seems  he  con- 
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templated  making  him  such  advances  as  might  from  time 
to  time  be  necessary,  not  exceeding  £500,  and  he  was 
to  be  secured  by  the  assignment  of  this  property.  The 
legal  gentleman  employed  to  prepare  the  deed  was  at  the 
same  time  counsel  for  the  defendant,  and  the  general  ad- 
viser of  the  sheriff's  ofnce  ;  and  afier  the  deed  had  been 
prepared  by  him  it  lay  in  his  office  for  some  time  unexe- 
cuted, because  McLeod  was  unwilling  to  come  into  the 
terms  on  which  the  defendant  insisted.  It  seems  that  after 
the  sheriff''s  death,  the  aff'airs  of  the  ofiice,  which  had  been 
conducted  by  McLeod,  were  found  to  be  in  confusion. 
Legal  proceedings  were  adopted,  and  others  threatened,  and 
it  became  evident  to  the  defendant  that  as  surety  for  the 
sheriff  he  should  be  compelled  to  pay  large  sums,  probably 
to  the  full  extent  of  his  covenant.  It  was  natural  that  he 
should  be  unwilling  to  make  independent  advances  to  a 
large  amount  to  McLeod,  while  liabilities  of  this  kind  were 
hanging  over  him,  which  such  advances  might  be  inade- 
quate to  meet  if  they  were  faithfully  applied  to  that  purpose. 
His  unwillingness  on  this  account  seemed  to  have  retarded 
the  execution  of  this  deed  ;  till  at  length  McLeod,  in  order, 
as  he  explained,  to  prevent  his  property  being  seized  in 
execution,  to  satisfy  other  claims  w^hich  he  apprehended, 
and  which  were  unconnected  with  the  sheriff's  office, called 
of  his  own  accord  at  the  office  of  Mr.  Boulton,  and  executed 
the  deed  which  is  now  in  question.  It  has  not  been  denied 
in  argument  that  this  defendant  made  advances  in  money, 
to  a  considerable  amount,  to  McLeod  after  the  assignment 
was  made,  and  that  as  surety  for  the  sheriff  he  has  been 
compelled  to  pay  on  account  of  defaults  in  the  sheriff's 
office  to  the  full  extent  of  his  covenant  as  surety.  So  far 
as  the  defendant  is  concerned,  it  is  the  same  thing  that 
he  has  been  made  thus  to  advance  the  sum  indirectly  to 
McLeod,  in  actions  against  himself  as  sheriff's  surety,,  as 
if  he  had  paid  into  McLeod's  hands  the  £500  to  enable 
him,  so  far  as  that  would  go,  to  stop  the  actions  against 
the  sheriff  and  his  sureties;  and  so  far  as  McLeod  is  con- 
cerned he  has  equally  had  the  benefit  of  the  payments  which 
the  defendant  has  had  to  make  on  his  account :  and  it  is 
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but  reasonable  that  the  defendant  should  have  hesitated  to 
pay  the  £500  into  McLeod's  hands,  and  still  remain  liable 
to  claims  on  McLeod's  account  to  the  full  amount  of  his 
covenant.  When  McLeod  at  last  executed  the  deed  with  a 
knowledge  of  \vhal  the  defendant  desired  and  insisted 
UjDon,  he  must  be  taken,  I  think,  to  have  acquiesced  in  the 
defendant's  view,  and  to  have  consented  that  he  should  hold 
the  property  as  security  for  the  advances  which  it  was  plain 
he  would  have  to  make  under  the  compulsion  of  legal  pro- 
ceedings. There  is  from  first  to  last  no  evidence  that  this 
defendant  had  in  view  to  defeat  the  claim  of  any  creditor, 
nor  is  it  shewn  by  legal  evidence  that  there  was  at  that 
time  any  creditor,  that  is,  any  judgment  creditor,  whose 
claim  could  have  been  prejudiced  by  the  assignment.  It 
is  out  of  the  question  to  look  upon  the  deed  given  under 
such  circumstances  as  a  voluntary  conveyance  made  upon 
no  valuable  consideration  ;  and  I  do  not  think  the  evi- 
dence shewed  it  to  be  made  with  any  fraudulent  intent, 
certainly  not,  so  far  as  Mr.  Hamilton's  share  in  the  transac- 
tion is  to  be  considered.  If  the  estate  is  worth  more  than 
the  defendant  has  advanced,  or  if  a  court  of  equity  would 
only  allow"  it  to  be  held  so  long  as  the  monies  actually  paid 
into  McLeod's  hands  remain  due  to  Mr.  Hamilton,  a  proper 
remedy  lies  elsewhere  to  compel  a  reconveyance  on  equita- 
ble terms :  but  I  am  of  opinion  that  the  assignment,  deli- 
berately made,  as  it  was,  by  the  grantor,  supported  by  a 
pecuniary  consideration,  directly  to  a  considerable  amount, 
and  indirectly  to  a  much  larger  amount,  and  made  for  no 
dishonest  purpose  known  to  the  assignee,  cannot  be  held 
by  us  to  be  absolutely  fraudulent  and  void.  A  jury  has 
pronounced  it  otherwise  ;  and  we  ought  not,  I  think,  to  set 
aside  that  verdict,  seeing  what  the  circumstances  actually 
were,  and  seeing  also  that  the  lessor  of  the  plaintiff  can  if 
he  pleases  submit  the  same  facts  to  a  second  jury  by  bring- 
ing a  new  action. — 4  B.  &  C.  652. 

Rule  discharged. 
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McKenzie  et  al.  v.  Kirby. 

Customs  Acts — Illegal  seizuj^e. 

A  collector  of  customs  at  a  port  of  entry  lias  no  power  to  direct  that  all 
TGSsels  and  boats  coming  from  a  foreign  country  by  inland  navigation  shall 
come  to  report  at  a  particular  place  within  the  port«5  and  although  it  is 
necessary  that  all  goods,  whether  dutiable  or  not,  shall  remain  on  board 
until  a  permit  is  granted  to  land  them,  yet  the  horses  and  carriages  of 
travellers  may  be  landed  without  any  permit,  after  the  arrival  of  the 
vessel  in  which  they  have  been  conveyed  has  been  reported  to  the  collec- 
tor; and  if  the  collector  should  seize  the  vessel  as  forfeited,  either  because 
the  master  did  not  bring  his  vessel  to  the  place  he  had  appointed,  or  be- 
cause the  horses,  &c.,  of  travellers  were  landed  without  a  permit,  such 
seizure  would  be  illegal;  and  although  in  such  a  case  no  claim  should  be 
entered  under  the  imperial  statute  4  &  5  Wm,  IV.  ch.  89,  sec.  25,  by  the 
owner  &c.,  of  the  vessel,  the  collector  would  not  be  protected  in  an  action 
of  trespass  for  the  seizure. 

Trespass  for  seizing  a  barge  belonging  to  the  plaintiffs. 
The  defendant  pleaded  the  general  issue  and  several  special 
pleas  justifying  the  seizure  as  collector  of  customs  for  the 
port  of  Fort  Erie. 

It  appeared  that  the  plaintiffs  were  owners  of  the  boat  in 
question,  which  was  a  ferry-boat,  plying  between  Waterloo 
or  Fort  Erie  and  Black  RocK,  in  the  State  of  New  York: 
that  the  boat  came  over  to  the  British  side  at  Waterloo  from 
Black  Rock,  and  was  taken  to  the  old  ferry  wharf,  which 
had  long  been  the  usual  place  of  landing  :  that  she  brought 
over  two  empty  waggons  with  horses  and  harness  belonging 
to  travellers  who  came  wilhthem  in  the  boat  :  that  a  report 
was  made  of  the  boat  at  the  collector's  office,  but  the  col- 
lector (the  defendanl)  would  not  receive  the  report  of  entry 
because  the  boat  had  not  been  brought  to  another  wharf  or 
dock  which  had  been  lately  made  for  himself,  and  at  which 
he  insisted  all  boats  or  vessels  coming  from  the  United 
States  must  land  their  goods:  that  in  consequence  of  the 
defendant's  refusal  to  receive  the  entry  and  report  for  that 
reason,  the  waggons,  horses  and  harness,  were  landed  without 
a  permit  at  the  old  wharf,  and  the  next  day  the  defendant 
seized  the  boat  as  forfeited,  expressly  on  the  ground  that 
his  dock  was  the  only  place  at  which  goods  could  be 
legally  landed,  and  that  he  had  a  right  to  insist  on  the  boat 
being  taken  to  that  wharf,  and  her  arrival  there  reported 
before  he  w^ould  give  any  permit :  that  he  seized  the  boat 
for  the  penalty  of  £100 /or  landing  without  reporting. 
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The  jury  found  a  verdict  for  the  plaintiffs  with  £100 
damages;  it  appearing  to  them  that  the  boat  did  not  bring 
over  any  articles  liable  to  duty,  and  that  the  defendant  had 
seized  her  solely  because  she  had  not  been  taken  to  his 
wharf  and  her  arrival  there  reported,  and  because  without 
a  permit  the  waggons  had  been  landed  at  the  old  wharf. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  those  points  which  do  not  touch  upon 
the  merits  of  the  seizure,  the  objection  to  the  statement  of 
Eraser's  place  of  abode  is  not  valid,  I  think,  under  the  cir- 
cumstances. It  was  not  shewn  that  Fraser  had  at  the  time 
of  the  notice  being  given  any  fixed  residence;  he  was  one 
of  several  plaintiffs,  and  it  was  proved  that  he  came  fre- 
quently to  Black  Rock,  where  the  business  of  the  ferry  was 
carried  on,  and  which  may  reasonably  bp  regarded  as  his 
place  of  business,  within  the  principle  of  the  decision  in  2  C. 
M.  &  R.  6G1.  At  other  times  he  was  moving  about  on  mili- 
tary duty.  I  do  not  see  upon  the  evidence  that  the  plain- 
tiffs' attorney  could  have  given  a  more  particular  notice 
than  he  has  given,  and  it  appears  to  me  to  be  a  sufficient 
compliance  with  the  3  &  4  Wm.  IV.  ch.  59,  sec.  70 — 3  B. 
&  P.  531,  note.  Another  point  made  was  that  notice  ought 
to  have  been  given  to  the  defendant  to  produce  the  written 
report  of  arrival,  made  by  the  master  of  the  boat  or  owners 
of  the  cargo,  but  it  is  clear  that  such  a  notice  must  have 
been  nugatory  in  this  case,  because  the  report  was  proved 
not  to  have  been  received  by  the  defendant,  but  to  have 
been  positively  rejected  for  the  reasons  given :  that  there 
was  therefore  in  fact  no  written  notice  left  with  the  officer 
is  fully  admitted  ;  and  whether  the  fact  of  the  officer  having 
declined  to  receive  the  report  could  warrant  the  owner  of 
the  goods  in  landing  them  without  an  entry  and  permit,  is 
the  substantial  point  in  the  action.  Upon  the  question  of 
the  right  of  seizure,  it  is  not  contended  that  the  goods  were 
landed  or  attempted  to  be  landed  without  the  limits  of  the 
port  of  entry,  and  the  difficulty  arose  solely  from  the  claim 
advanced  by  the  collector  to  have  the  vessel  brought  to  a 
particular  wharf  to  which  he  endeavored  to  confine  the 
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port  of  enlry  ;  1  see  nothing  in  any  act  of  parliament  to 
support  that  claim,  nor  anything  in  reason,  while  certainly 
all  experience  and  observation  are  against  it.  The  effect 
of  that  would  be  to  give  to  the  collector  the  power  of  esta- 
blishing a  monoply  of  the  business  of  the  port  in  favor  of 
one  particular  wharf,  to  the  exclusion  of  all  others,  and 
when  there  are  many  vessels  frequenting  the  port,  the  busi- 
ness could  not  be  done  for  want  of  the  requisite  accommo- 
dation. When  the  arrival  of  the  boat  was  reported  at  the 
custom-house,  the  only  question  could  be  whether  it  was 
sufficiently  reported,  and  that  question  must  now  be  decided 
by  the  3  &  4  VVm.  IV.  ch.  59,  sees.  16,  20,  24,  31,  34,  and 
not  by  our  provincial  statute  4  Geo.  IV.  ch.  11,  which  used 
to  regulate  such  matters.  Then  it  appears  to  me  that  the 
report  shewn  to  have  been  made  in  this  case  was  sufficient, 
in  so  far  as  it  state^l  the  arrival  of  the  boat  at  a  place  within 
the  port  of  entry,  though  not  at  the  particular  wharf  where 
the  defendant  insisted  all  boats  or  vessels  must  come  ;  but 
it  still  remains  to  be  considered  whether  the  report  was  in 
other  respects  sufficient.  If  it  had  been  the  case  of  a 
schooner  or  other  vessel,  and  not  a  boat,  then  I  consider 
that  the  34th  and  16lh  sections  of  the  imperial  statute 
would  make  it  necessary  that  the  master  should  have  gone 
in  person  to  the  custom-house,  and  made  his  report,  which 
was  not  proved  to  have  been  done  here  ;  but  many  of  the 
requisitions  of  the  16ih  section  are  clearly  not  such  as  can 
be  applied  to  boats;  and  unless  there  is  something  in  the 
imperial  statute  prescribing  the  mode  of  reporting  the 
arrival  of  a  boat  from  a  foreign  country,  not  containing 
goods  liable  to  duty,  we  must  refer  to  our  provincial 
statute  4  Geo.  IV.  ch.  11,  and  examine  whether  that  exacts 
a  form  of  proceeding  which  was  not  observed  in  this  case. 
The  20th  section  of  the  imperial  statute,  in  conjunction  with 
the  31st  and  34th  sections,  may,  I  conceive,  be  held  appli- 
cable to  this  case  of  a  boat  bringing  goods  by  inland  navi- 
gation from  a  foreign  country  into  Canada,  because  it  is 
not  the  object  of  the  20th  section  to  report  particulars  in 
regard  to  the  vessel^  which  have  no  reasonable  application 
to  a  common  ferry-boat ;  but  that  clause  has  respect  to  the 
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landing  the  goods  merely,  and  allhongh  it  says  that  they 
shall  noi  be  unladen  from  any  ship  except  in  the  presence 
of,  or  wiih  the  permission  of  the  proper  officer,  yet  under 
the  31st  and  34ih  clauses  what  is  necessary  in  that  respect 
to  be  done  in  order  to  land  goods  from  a  ship  must  be  held 
to  be  necessary  for  the  landing  them  from  sach  description 
ofcrafi  asin  the  course  of  our  inland  navigation  may  be 
used  in  bringing  them  from  a  foreign  country.  I  consider, 
therefore,  that  goods,  whether  liable  1o  duly  or  noi,  cannot 
legally  be  unladen  from  any  boat,  bringing  them  from  a 
foreign  couutry,  except  in  the  presence  or  with  the  per- 
mission in  writing  of  the  colk^ctor,  as  would  be  necessary, 
under  the  20th  clause  of  3  &  4  Wm.  W.  ch.  59,  if  such 
goods  were  brought  into  a  sea-port  in  a  ship.  If  there  were 
any  clear  ground  on  which  we  could  hold  that  this  20ih 
clause  does  not  apply  in  the  case  of  goods  imported  in  a 
boat,  then  it  would  follow  that  whatever  provisions  are 
contained  in  our  provincial  statute  4  Geo.  IV.  ch.  11  on 
that  subject  remain  not  superseded  ;  and  by  that  statute  it  is 
required  (19th  clause),  that  any  boat  bringing  goods  into  a 
port  of  entry  must  make  a  report ;  and  it  is  further  provided 
(10th  clause)  that  goods  ivhich  are  liable  to  duties  shall  not 
be  imported  till  duties  are  paid  or  secured,  nor  without  a 
permit  in  writing;  but  here  it  was  found  by  the  jury  that 
the  boat  contained  no  goods  liable  to  duty.  The  13lh 
clause  in  its  terms  applies  to  all  goods  imported  from  the 
United  States  of  America,  whether  dutiable  or  not;  but  all 
that  it  requires  is  that  they  shall  be  landed  at  a  port  of 
entry  ^nd  in  open  day.  1  do  not  see  anything  in  the  pro- 
vincial statute  requiring  a  permit  in  writing  to  land  goods 
not  liable  to  duty  ;  and  if  it  rested  on  that  statute  alone,  all 
would  have  been  done  that  was  necessary,  when  the 
arrival  of  the  boat  was  reported  as  directed  by  the  9ih 
clause.  But  I  repeat  that  in  my  opinion  the  20ih  clause  of 
the  imperial  statute  comes  in  here;  and  therefore  the  first 
question  is,  whether  the  horses,  harness  and  waggons  of 
travellers,  brought  over  in  a  ferry-boat,  were  goods  within 
the  meaning  of  that  clause,  so  as  to  make  a  permit  or 
the  presence  of  the  collector  necessary.    If  they  were  not 
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to  be  looked  on  as  goods  within  the  meaning  of  that  clause, 
then  all  that  was  necessary  was  to  make  the  proper  report. 
If  they  were  goods  within  the  meaning  of  the  act,  then, 
inasmuch  as  they  were  landed  without  a  permit,  and  not 
in  the  presence  of  the  officer,  I  am  of  opinion  that  they  must 
have  been  regarded  as  being  unladen  illegally,  for  which 
the  goods  would  be  liable  to  forfeiture.  It  is  true  that  the 
importer  tendered  a  report  which  was  rejected,  but  though 
he  may  have  done  all  that  was  incumbent  on  him  in  that 
respect,  still  he  was  not  at  liberty  (if  the  permit  were  re- 
quired), to  unload  his  goods  without  it,  because  in  his 
opinion  the  permit  was  improperly  withheld.  He  might 
prosecute  the  collector  for  withholding  it,  but  he  could  not 
be  allowed  to  violate  the  act  of  parliament,  because  the 
collector  failed  in  his  duty  or  mistook  it.  It  is  my  opinion, 
however,  that  these  horses  and  carriages  of  travellers  com- 
ing over  in  the  ferry-boat,  were  not  goods  wiihin  the  meaning 
of  the  imperial  statute  (sees.  20,  21),  and  that  no  permit  in 
writing  was  necessary,  either  under  the  imperial  or  provincial 
statute.  But  if  a  permit  had  been  necessary,  I  still  find 
nothing  in  the  provincial  statute  that  would  subject  the  boat  to 
forfeiture  or  seizure  for  landiug  goods  without  such  permit, 
the  tenth  clause  of  the  provincial  statute  being  clearly  con- 
fined to  vessels,  boats  &c.,  having  dutiable  goods  on  board. 
The  want  of  a  permit,  if  necessary  under  the  imperial  statute, 
would  not  under  that  statute  render  the  boat  liable  to  seizure, 
at  least  that  is  my  opinion  ;  the  39th  clause  seems  intended 
to  apply  only  to  vessels,  boats,  or  carriages,  employed  in 
removing  the  goods  after  they  had  been  illegally  imported, 
and  the  forfeiture  incurred  ;  and  the  34th  clause  applies 
only  to  goods  upon  which  duties  have  to  be  ascertained 
and  recovered  :  and  besides,  that  clause  is  in  its  construc- 
tion to  be  taken  in  connection  with  the  other  provisions  of 
that  statute,  and  is  intended  only  to  make  the  goods  liable 
and  the  vessel  liable  in  the  case  of  inland  trade,  for  such 
causes  as  would  make  the  one  or  the  other  respectively 
liable  in  the  case  of  trade  by  sea,  under  the  general  pro- 
visions of  the  statute  ;  and  here  the  ferry-boat  had  imported 
nothing  illegally,  for  she  came  into  a  port  of  entry  with 
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nothing  contraband  on  board,  and  duly  reported  her  arrival. 
On  a  review  of  the  whole  case,  I  am  of  opinion  that  we 
must  take  it,  upon  the  evidence,  that  the  arrival  of  the  boat 
was  duly  reported,  no  exception  having  been  taken  by  the 
officer  on  that  ground  :  that  the  report  being  made,  the  law 
was  complied  with,  and  the  horses  and  carriages  of  the 
travellers  might  be  legally  landed  without  a  permit :  that 
there  was  therefore  no  cause  of  seizure,  unless  we  can  say 
that  the  collector  could  require  the  ferry-boat  to  be  brought 
to  his  wharf  before  he  would  receive  the  report,  and  before 
the  passengers  with  their  waggons,  &c.,  could  land,  and 
could  require  this  on  pain  of  the  boat  being  liable  to  seizure. 
I  see  nothing  that  would  warrant  us  in  so  holding,  and 
therefore  I  think  that  the  seizure  was  without  cause  and 
illegal;  and  the  only  point  remaining  to  be  disposed  of  is 
the  objection  made  by  the  defendant,  that  under  the  imperial 
statute  4  &  5  Wm.  IV.  ch.  89,  sec.  25,  it  was  necessary 
that  the  person  from  whom  the  boat  \vas  seized,  or  the 
owner  of  the  boat,  should  within  one  calendar  month  from 
the  day  of  seizure  give  notice  in  writing  to  the  person 
seizing,  or  to  the  collector,  that  he  claimed  or  intended  to 
claim  the  boat.  I  cannot  see  that  the  defendant  in  this 
case  should  be  held  to  be  protected  by  that  clause,  because 
he  has  not  seized  for  any  cause  of  forfeiture  contained  in 
any  law  relating  to  the  customs,  w^hich  have  been,  or  so 
far  as  I  know,  can  be,  pointed  out.  Being  collector  of  cus- 
toms at  the  port  of  Fort  Erie,  he  had,  it  appears,  for  a  course 
of  years  recognised  that  place  to  be  within  the  port  to  which 
the  ferry-boat  was  brought  on  this  occasion,  and  it  is  not 
shewn  or  asserted  that  it  is  not  within  the  limits  of  the  port 
as  established  by  the  government.  The  defendant  having 
built  a  wharf  for  his  own  purposes,  insists  upon  it  that 
thenceforth  his  wharf,  and  that  spot  alone,  shall  be  con- 
sidered the  port  of  entry ;  and  that  no  goods  can  be  im- 
ported at  any  other  point  in  the  vicinity,  however  near, 
without  being  liable  to  forfeiture.  Surely  he  could  not  thus 
alter  and  restrict  the  limits  of  the  port,  of  which  he  was  the 
officer.  There  is  nothing  in  any  statute  which  seems  to 
convey  any  such  power.    If  he  had  merely  insisted  that  the 
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goods  after  being  landed  within  ihe  port,  should  be  brought 
to  his  wharf  or  warehouse  for  examination,  that  would  have 
been  averydifferentclaim,andone  which  probably  would  not 
have  been  contended  against;  and  supposing  such  demand 
had  been  made,  and  that  it  was  a  proper  demand,  but  was 
not  complied  with,  the  goods  and  not  the  boat,  would  have 
been  forfeited  for  that  cause.  It  is  reasonable  to  hold  that 
when  the  statute  4  5  Wm.  IV.  ch.  89  makes  the  failure 
to  claim  within  thirty  days  equivalent  to  condemnation,  it 
must  mean  that  the  seizure  must  be  made  for  some  cause 
apparently  within  the  acts  of  parliament — that  is,  such  cause 
as  the  goods  could  be  condemned  for  upon  a  trial,  and  not 
for  anything  that  the  collector  may  choose  to  imagine  a 
cause  of  seizure.  Moreover  the  notice  of  action  was  within 
the  month,  and  gave  a  plain  intimation  that  the  right  to 
seize  was  disputed.  With  regard  to  the  objection  that  no 
evidence  could  be  legally  given  of  any  loss  sustained  after 
the  day  named  in  the  notice  of  action,  as  being  the  time  of 
committing  the  injury  for  which  the  plaintiff's  intended  to 
bring  their  action,  we  are  of  opinion  that  as  the  plaintiffs 
wholly  lost  the  boat  from  the  time  of  the  seizure,  and  she 
was  sworn  to  be  worth  as  much  as  the  damages  given, 
there  is  no  ground  for  saying  that  damages  have  been 
allowed  which  were  not  occasioned  by  the  injury  com- 
plained of  in  the  notice. 

Rule  discharged. 


McKenzie  et  al.  v.  Kirby. 

Custom  Acts — When  goods  are  liable  to  he  seized  and  not  the  vessels. 

If  dutiable  goods  be  brought  by  inland  navigation  to  a  port  of  entry  and 
there  entered,  and  the  goods  are  afterwards  landed  without  a  permit,  they 
are  liable  to  seizure,  but  the  vessel  in  which  they  were  brought  is  not 
And  if  the  duties  on  dutiable  goods  be  offered  to  a  collector,  and  he  refuses 
to  grant  a  permit,  either  on  the  ground  that  the  sum  tendered  is  insuffi- 
cient in  amount,  or  for  any  other  reasonable  act  which  may  not  be  tenable, 
if  the  goods  be  afterwards  landed  without  a  permit  they  are  liable  to  for- 
feiture, and  the  only  remedy  for  the  owner  is  by  action  against  the  collector 
for  the  injury  which  he  may  suffer  by  the  refusal  of  the  permit. 

Trespass  for  seizing  a  boat  of  plaintiffs.  The  pleadings 
were  the  same  as  in  the  last  case. 


m'kenzie  et  al.  v.  kirey. 


423 


The  plaintiffs'  ferry-boat  came  over  from  Black  Rock  to 
the  British  side  in  November,  1840,  having  on  board  dutia- 
ble goods  belonging  to  one  Dougan.  She  came  to  the  old 
wharf.  Dougan  and  the  master  went  to  the  collector's 
office  to  make  their  report  of  her  arrival,  and  shewed  a 
written  manifest  and  tendered  the  duties,  but  the  defendant 
would  receive  no  duties,  nor  would  he  receive  the  report 
because  the  boat  had  not  come  to  his  wharf.  Apprehending 
the  goods  would  be  landed  without  his  permission,  he  went 
down  to  the  boat  and  then  insisted  that  she  must  be  brought 
to  his  wharf.  Dougan  opened  some  of  the  boxes  and  offered 
to  open  them  all  for  examination  and  to  pay  the  duties,  and 
he  was  willing  that  the  boat  should  take  them  to  the  defen- 
dant's wharf,  but  the  ferryman  refused  to  do  so,  and  the 
latter  having  put  some  of  the  goods  out  on  the  wharf  the 
defendant  seized  them  expressly  on  the  ground  that  they 
were  landed  without  his  permission  upon  the  old  wharf 
when  he  had  insisted  on  their  being  taken  to  his  wharf 
and  their  arrival  there  reported. 

It  appeared  that  the  commissioners  of  customs  had 
determined  the  case  against  the  seizing  officer,  and  ac- 
quitted the  vessel  and  the  goods. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  different  questions  arose  from  those  which 
were  presented  by  the  other  action  against  this  defendant, 
argued  in  the  same  term.  Because  here  the  boat  did  bring 
over  goods  liable  to  duties,  a  permit  in  writing  was  there- 
fore necessary,  and  the  goods  were  landed,  and  although  in 
the  presence,  yet  without  the  sanction  and  against  the  order 
of  the  collector.  This  was  illegal,  and  rendered  the  goods 
liable  to  forfeiture,  although  the  collector  may  have  refused 
the  permit  upon  insufficient  grounds,  because  for  that  re- 
fusal and  any  damage  arising  from  it  the  party  must  seek 
his  remedy  ;  he  cannot  on  that  account  look  upon  the  per- 
mit as  dispensed  with,  and  disregard  the  requisitions  of  the 
act.  But  what  is  there  to  make  the  boat  liable  to  seizure 
under  such  circumstances  ?  The  59th  section  of  the  im- 
perial statute  does  not,  1  think,  for  the  reasons  given  in  the 


424        queen's  bench,  trinity  term,  5  &  6  vie. 

former  case.  The  34th  clause  cannot  do  so  either,  unless 
we  hold  that  it  was  intended  by  that  clause  to  nnake  vessels 
&c.,  imployed  in  inland  trade  liable  to  forfeiture  because 
the  goods  were  landed  without  a  permit;  although  in  a 
similar  case  under  the  previous  clauses  of  the  act  which 
relate  to  trade  by  sea  the  vessel  would  not  be  liable  to 
forfeiture,  but  only  the  goods.  I  do  not  think  the  34th 
clause  was  intended  to  have  that  effect,  but  that  the  avowed 
intention  was  to  put  both  descriptions  of  trade  upon  the  same 
footing,  and  that  the  34th  clause  must  therefore  be  con- 
strued reddendo  singula  singulis — that  is,  vessels  forfeited 
in  the  one  case,  when  it  would  be  in  the  other,  and  the 
same  as  to  the  goods  ;  and  indeed  here  the  goods  cannot  be 
said  to  have  been  imported  contrary  to  law,  because  not 
being  contraband  they  were  brought  into  a  port  of  entry 
and  their  arrival  duly  reported.  The  provincial  statute 
(lOih  clause)  would  render  the  boat  liable  to  seizure,  if  it 
could  be  held  that  the  goods  had  not  been  entered;  but 
that  clause,  it  appears  to  me,  relates  only  to  goods  not 
reported — that  is,  not  entered,  and  of  which  the  collector 
has  no  means  of  knowledge  ;  in  other  words,  to  smuggled 
goods.  But  here  a  report  was  made,  and  the  goods  would 
have  been  entered  according  to  law  if  the  collector  had  not 
for  an  insufficient  cause  refused  to  enter  them,  and  besides 
it  is  the  imperial  statute  which  must  now  govern  in  this 
respect,  and  not  the  provincial  statute ;  and  for  such  omis- 
sion to  report  and  enter,  the  imperial  statute  does  not  render 
the  ship  liable  to  seizure.  In  this  case  then,  as  in  the  other, 
it  seems  to  me  that  the  collector  seized  the  boat  upon  a 
ground  which  cannot  be  maintained — merely  because  she 
had  not  been  brought  to  his  wharf  as  the  only  place  where 
goods  could  legally  be  landed.  And  I  think  further,  that 
not  only  the  cause  of  seizure  which  he  advanced  is  not 
tenable,  but  that  there  was  really  no  sufficient  ground  for 
seizing  the  boat.  It  is  quite  plain  that  the  5lh  section  of 
4  Geo.  IV.  ch.  11,  which  has  been  referred  to,  merely 
authorizes  and  requires  the  collector  to  appoipt  an  office 
or  place  of  business  at  which  reports  must  be  made — not  a 
place  to  which  all  vessels  and  boats  must  come — that  all 
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vessels  coming  to  the  port  of  entry  should  come  or  be 
required  to  come  to  one  wharf,  or  landing  place,  is  so 
contrary  to  what  takes  place  in  all  countries,  and  would 
be  such  an  impediment  to  commerce  that  it  is  surely 
incumbent  on  the  defendant  to  shew  the  principle  of  law, 
or  the  positive  enactment,  which  enables  him  to  prescribe 
such  a  regulation  ;  but  he  has  not  done  so,  and  1  can  find 
none.  There  is  no  question  in  this  case  upon  the  Imperial 
Statute  4  &  5  Wm.  IV.,  ch  89,  sec.  25,  because  the  boat 
was  given  up  to  the  owners  a  few  days  after  the  seizure, 
and  the  commissioners,  upon  hearing  the  case,  found  no 
case  of  seizure. 

Rule  discharged. 
In  re  Cole  and  In  re  Mallory. 

Jury — Relief  under  7  Wm.  IV.,  ch.  10. 
By  a  liberal  construction  of  the  Estreat  Act,  7  Wm.  IV.,  ch.  10,  the  court 
■will,  in  certain  cases,  relieve  jurors  from  fines  imposed  on  them  at  Nisi 
Prius,  after  the  fine  had  been  levied  by  the  sheriff. 

These  were  two  motions  to  discharge  the  fines  imposed 
for  non-attendance  as  special  jurors  in  the  case  of  Bates 
V.  Gowan  and  Harris,  tried  at  Brockville,  May  1842,  on 
grounds  set  forth  in  the  affidavits  filed — (Illness). 

Robinson,  C.  J. — Our  statute  7  Wm.  IV.,  ch.  10,  seems 
not  to  be  altered  by  any  later  provisions  in  regard  to  fines 
on  jurors.  The  question  is  whether  the  judge  who  imposed 
the  fine  may  under  the  fifth  clause  send  an  order  to  the 
sheriff" not  to  levy  it;  or  this  court,  under  the  tenth  clause, 
make  an  order  discharging  the  fine  or  a  part  of  it.  It  does 
not  come  clearly  within  either  provision — not  under  the 
fifth  clause,  because  this  application  is  not  before  the  writ 
sent  to  the  sheriff" — not  under  the  10th  clause,  because  that 
only  applies  in  terms  to  forfeited  recognizances  ;  but  I  think 
•  we  may  upon  a  fair  and  liberal  construction  of  the  act  give 
relief  in  either  way  ;  better  perhaps  that  the  judge  should 
act  under  the  fifth  clause  if  the  fine  be  not  levied,  or  this 
court  when  it  has  been  levied. 

Both  causes  stated,  I  think,  are  sufficient  for  relieving  the 
parties. 

Jurors  relieved  from  fines  &c. 
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Jones  v.  Fraser. 

Ferry — Proof  of  right. 

A  letter  from  the  Governor's  Secretary,  authorizing  a  person  in  the  name  of 
the  Government  to  take  possession  of  a  ferry,  is  not  sufficient  to  establish 

i  his  right  to  the  ferry,  so  as  to  enable  him  to  maintain  an  action  for  its 
disturbance. 

Case  for  disturbance  of  the  plaintiff's  right  of  ferry.  The 
general  issue  was  pleaded.  It  appeared  that  the  plaintiff, 
in  order  to  prove  his  right,  put  in  an  official  letter  from  Mr. 
Harrison,  (dated  1st  July,  1840),  who,  at  that  time,  was 
secretary  to  the  Lieutenant-Governor,  addressed  to  the 
plaintiff,  and  acquainting  him  that  Government  had  act 
ceded  to  his  request  that  he  might  be  allowed  to  take 
immediate  possession  of  the  ferry  between  Prescott  and 
Ogdensburg,  subject  to  such  regulations,  with  regard  to 
the  amount  of  rent  and  rate  of  ferriage,  as  might  be 
adopted  by  the  magistrates  of  the  Johnstown  District. 
The  letter  further  stated  that  the  plaintiff  might  consider 
that  letter  sufficient  authority  to  enable  him  to  proceed 
with  the  ferriage,  &c.  That  on  the  21st  of  July,  1S40, 
Mr.  Harrison  notified  the  Clerk  of  the  Peace  of  the 
plaintiff's  appointment,  subject  to  the  said  regulations, 
'paratory  to  the  execution  of  the  necessary  lease.  It  was 
also  shewn  at  the  trial  that  the  plaintiff  had  placed  another 
person  in  possession  of  the  ferry,  who  did  not  appear,  from 
the  evidence,  to  have  been  his  lessee  for  any  length  of 
time,  nor  his  hired  servant,  nor  his  agent,  but  managing 
the  ferry  for  his  own  profit,  under  the  superintendence  of 
the  plaintiff. 

The  jury  found  a  verdict  for  the  defendant,  but  assessed 
the  damages  for  which  the  defendant  ought  to  be  held 
liable,  if  any  legal  right  were  shewn  in  the  plaintiff,  at 
£45,  leave  having  been  reserved  to  the  plaintiff  to  move 
the  court  to  enter  a  verdict  for  that  sum  if  his  right  to 
recover  were  found  to  be  legal.  A  motion  to  that  effect 
was  accordingly  made. 

Robinson,  C.  J. — We  are  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover  upon  the  evidence  given,  and  that  on 
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the  facts  appearing,  the  substantial  injury  occasioned  by  the 
disturbance  was  suffered,  not  by  the  plaintiff,  but  by  Plum 
the  person  employed  by  him.  The  case  cited  of  Peter  v. 
Kendal  et  al.  (6  B.  &  C.  703),  shews  plainly,  that  in  the 
opinion  of  the  judges  who  decided  that  case,  this  plaintiff 
could  have  no  claim  to  anything  more  than  nominal 
damages  under  the  circumstances,  for  he  appears  to  have 
been  merely  invested  with  a  sort  of  superintendence  of  the 
ferry,  or  at  least  to  have  undertaken  nothing  more.  Plum 
paid  into  his  hands  the  sum  necessary  to  discharge  the 
rent  fixed  by  the  justices,  which  rent  the  plaintiff  no  doubt 
considered  he  was  bound  to  see  paid.  In  the  receipts, 
beyond  that,  he  seems  to  have  had  no  interest,  and  there- 
fore the  diminution  of  the  receipts,  unless  they  were  shewn 
to  have  fallen  short  of  the  amount  of  rent  exacted,  could 
be  no  injury  to  him.  But  the  case  failed  upon  the  other 
ground,  that  the  plaintiff  gave  in  fact  no  legal  evidence  of 
an  exclusive  right.  There  could  be  no  prescriptive  right 
set  up  from  time  immemorial ;  such  a  right  could  only  be 
created  by  act  of  the  Legislature,  or  grant  of  the  Crown, 
and  neither  was  shewn.  The  plaintiff  declared  that  he 
was  possessed  of  a  right  of  ferry,  and  has  not  proved  it. 
It  need  hardly  be  said  that  a  franchise  cannot  be  created 
by  the  mere  letter  of  a  Secretary  to  the  Governor,  however 
clearly  official  in  its  form,  and  though  it  were  much  more 
precise  in  its  terms  than  the  one  which  was  produced. 
Although  the  law  allows  of  a  very  general  form  of  declaring, 
yet,  before  the  plaintiff  recovers,  he  must  prove  a  good 
existing  right.  His  being  accustomed  for  two  or  three 
years,  or  any  number  of  years,  to  carry  passengers  across 
the  river  for  hire  (unless  it  could  amount  to  evidence  of  a 
right  by  prescription)  would  establish  nothing,  for  that 
would  be  merely  what  he  charges  this  defendant  with 
doing.  And  it  is  what  any  and  every  person  may  do 
freely  until  there  has  been  an  exclusive  right  created  in 
favour  of  some  one  person  by  the  grant  to  him  of  the  fran- 
chise ;  and  there  was  no  legal  evidence  of  such  a  grant 
ever  having  been  made. 

Rule  discharged. 
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Doe  dem.  Laurason  v.  The  Canada  Company. 

Execution — Estate  reverting  from  trustees — Fraudulent  deeds. 

Where  real  property  is  conveyed  to  trustees  for  sale  for  the  satisfaction  of 
debts,  so  as  the  sale  be  made  within  a  certain  period,  and  the  sale  be  not 
made  within  that  time,  no  use  results  back  to  the  grantor  which  can  be 
taken  in  execution  for  his  debts,  under  the  statute  of  frauds. 

Where  property  is  conveyed  in  trust  to  pay  debts,  it  cannot  be  considered  as 
a  fraudulent  conveyance  against  creditors  not  included  with  the  creditors 
for  whom  the  trust  is  declared. 

Ejectment  for  lot  No.  25,  south  of  street,  and  No. 

2,  south  of  West  street  in  the  town  of  Goderich.  The  plain- 
tiff claimed  tide  under  sheriff's  sale  of  the  premises  in 
execution  made  17th  Nov.,  1838,  on  a  judgment  entered  in 
Hilary  Term,  1837,  against  one  Charles  Prior,  at  their  suit. 
The  defendant  admitted  that  the  said  Prior  was  seized  in 
fee  of  the  premises  on  the  10th  of  April,  1835,  under  a 
deed  from  the  Canada  Company  to  him;  and  for  the  defend- 
ant, it  was  shewn  that  in  October,  1835,  Prior  made  a 
conveyance  in  fee  of  the  premises  to  Messrs.  Allan  & 
Jones  ;  whereby,  after  reciting  that  he  was  indebted  to  the 
Canada  Company  in  £1558  lis.  8d.,  and  that  for  the 
payment  and  satisfaction  of  that  debt  he  had  agreed  to 
convey  the  premises  to  the  said  Allan  &  Jones  in  trust  to 
sell  and  dispose  of  the  same,  and  to  apply  the  proceeds 
towards  the  payment  of  the  said  debt ;  he  conveyed  this  and 
other  estates  to  them  for  the  said  purposes,  and  for  a  con- 
sideration of  10s.  acknowledged  to  be  paid  :  habendum.^  &c., 
unto  the  said  Wm.  Allan  and  Thomas  Mercer  Jones,  their 
heirs  and  assigns  forever,  as  joint  tenants  ;  ufon  trust  that 
the  said  Jones  and  Allan  or  the  survivors  of  them,  shall, 
twelve  months  from  the  date  of  the  said  deed,  dispose  of 
the  lands  by  public  or  private  sale  for  the  best  price  that 
could  be  gotten  in  ready  money,  and  the  purchase  money 
to  be  paid  over  to  the  Canada  Company  in  discharge,  or 
part  discharge  of  the  said  debt,  and  the  surplus,  if  any, 
to  the  grantor.  Price.  The  deed  contained  covenants  for 
title  and  further  assurance,  and  was  signed  by  both  grantors 
and  grantees.  On  the  20th  of  May,  1839,  Price  made  another 
deed  to  the  said  Jones  and  Allan,  reciting  the  former ;  and 
that  the  lands  had  not  been  sold  ;  that  the  debt  mentioned 
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in  the  former  deed,  and  a  much  larger  sum  was  due  from 
him  to  the  said  Canada  Company ;  and  that  he  thereby 
released  to  the  said  Jones  and  Allan  all  his  estate  and 
interest  in  the  premises,  both  in  law  and  equity,  and  that 
they  covenanted  upon  selling  the  property  to  pay  over  any 
surplus  that  might  remain  to  Price,  or  his  representatives. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  above  facts,  it  was  submitted  to  the  judgment 
of  the  court  whether  the  plaintiffs  were  entitled  to  recover 
as  the  purchasers,  under  the  judgment  against  Price.  And 
we  are  all  of  opinion  that  they  are  not  entitled,  and  that 
the  postea  must  go  to  the  defendants. 

It  has  been  contended  on  the  part  of  the  plaintiffs. — 1st : 
That  if,  after  the  expiration  of  the  twelve  months  men- 
tioned in  the  deed  of  the  3rd  December,  1835,  the  grantees 
in  that  deed  continued  to  be  seized  of  the  legal  estate, 
then  they  were  so  seized  in  trust,  and  for  the  benefit  of 
Price  ;  and  that  such  trust  estate  would,  under  the  10th 
section  of  the  statute  of  frauds  (29  Chas.  II.,  ch.  3),  be 
liable  in  execution  to  satisfy  the  debts  of  the  cestui  que 
trust;  that  is,  would  be  liable,  in  England  to  elegit^  and  in 
this  country  to  be  sold  on  a  fieri  facias  under  the  combined 
operations  of  that  statute,  and  of  5  Geo.  IL,  ch.  7,  and  so 
that  it  was  legally  sold  under  the  execution  in  this  case. — 
2nd  :  It  was  submitted  that  after  the  twelve  months  the 
legal  estate  no  longer  remained  in  Allan  and  Jones,  for 
that  the  purpose  for  which  they  had  held  it  being  then 
not  answered,  the  trust  could  no  longer  be  fulfilled  in  the 
terms  of  the  deed,  and  that  a  use  resulted  to  the  grantee 
Price,  w^hich  use  being  executed  under  the  statute,  he 
became  again  seized  of  the  legal  estate,  and  was  so  seized 
at  the  time  of  the  judgment  and  execution  against  him. 
But  we  are  of  opinion  that  neither  of  these  positions  can 
be  maintained.  The  statute  of  frauds  only  renders  liable  to 
execution,  such  trust  estates  as  are  held  upon  a  bare  and 
simple  trust  for  the  benefit  of  the  debtor — Doe  dem.  Hull 
V.  Greenhill  (4  B.  &  Al.  684),  which  this  estate  certainly 
is  not,  for  it  was  conveyed  to  Messrs.  Allan  and  Jones  in 
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payment  and  satisfaction  of  a  debt  due  by  the  grantor  to 
the  Canada  Company  ;  and  although  in  the  habendum  it  is 
provided  that  the  grantees  are  to  sell  in  twelve  months  by 
public  or  private  sale,  for  the  best  price  they  can  gel,  it 
does  not  therefore  follow  that  if  they  have  not  sold  at  the 
end  of  the  twelve  months  the  Canada  Company  are  to  lose 
all  beneficial  interest  in  the  estate.  The  reasonable  con- 
struction of  that  language  of  the  trust,  I  think,  is,  that  the 
grantees  were  to  be  at  liberty  to  sell  for  such  price,  whether 
good  or  bad,  as  they  could  get  within  a  year,  and  need  not 
avail  longer  in  order  to  avoid  a  sacrifice  of  the  estate ;  but 
because  they  have  not  found  a  purchaser  and  made  a  sale 
within  the  year,  we  cannot  hold  that  the  Canda  Company, 
who  were  the  cestui  que  trust,  have  ceased  to  have  an 
equitable  interest  in  an  estate,  which  was  expressly  con- 
veyed to  trustees  for  the  payment  and  satisfaction"  of  a 
large  debt  due  to  them.  Whether  the  interest  of  the  cestui 
que  trust  can  in  any  case  be  sold  under  fieri  facias  in  this 
province,  is  a  question  into  which  it  is  not  necessary  now  to 
enter. — 1  Cruise's  Dig.  443  ;  2  Wils  19 ;  Saunders  on 
Uses  137,  232  ;  2  Lord  Raym.  798. 

As  to  this  becoming  a  resulting  use  in  favor  of  Price  at 
the  end  of  the  year,  and  his  being  thereupon  seized  of  the 
legal  estate  under  the  statute  of  uses,  we  think  the  case 
does  not  come  within  the  doctrine  of  resulting  uses  ;  but 
it  is  very  clearly  distinguishable  from  the  cases  to  which 
that  doctrine  is  applicable.  It  is  the  common  case  of 
the  legal  estate  being  conveyed  to  one  person,  not  simply 
to  the  use  of  another,  but  upon  a  special  executory  trust 
which  equity  can  alone  control  and  enforce,  and  which 
trust  does  not  come  into  consideration  in  a  court  of  law. 
And  I  need  hardly  say  that  upon  this  deed  of  Price,  a 
Court  of  Equity  would  never  think  of  directing  him  to  be 
restored  in  his  legal  right  and  estate  in  these  premises, 
while  the  debt  to  the  Canada  Company  remained  unpaid. 

It  was  further  contended  on  the  behalf  of  the  plaintiffs 
that  the  deed  of  the  3rd  October,  1835,  to  Messrs.  Allan 
and  Jones  must  be  treated  as  fraudulent  and  void  as 
against  these  judgment  creditors,  because  it  was  not 
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concurred  in,  that  is,  not  executed  by  the  creditors,  whose 
debt  it  was  the  professed  object  to  secure.  I  have  looked 
into  all  the  authorities  referred  to  on  this  point  of  the 
argument,  but  they  do  not  by  any  means  support  it. 
Indeed  it  is  certain  that  they  could  not  in  reference  to 
this  case  ;  for  Mr.  Allan,  one  of  the  grantees,  signs,  as  attor- 
ney for  the  Canada  Company,  the  deed  produced  as  Price's 
title  from  the  commissioners,  and  he  also  executes  the 
trust  deed,  which  shews  very  clearly  through  him  the 
privity  of  the  commissioners  with  the  transaction. 

Postea  for  defendant. 


DoE  DEM.  CoRBETT  V.  SPROULE. 

Amendment  in  jurata  of  Nisi  Prius  record  allowed. 

Where  the  jurata  in  the  Nisi  Prius  record,  the  time  and  place  of  holding  the 
assizes  were  both  wrong,  being  of  a  different  day,  and  of  another  district 
than  that  in  which  the  venue  was  laid  and  the  cause  entered  for  trial,  the 
judge  at  Nisi  Prius  allowed  an  amendment  to  the  proper  time  and  place, 
and  the  court  considered  that  the  amendment  was  properly  allowed. 

In  this  case  in  the  jurata  of  the  Nisi  Prius  record  the 
time  and  place  of  holding  the  assizes  were  both  wrong, 
being  of  a  different  day  and  of  another  district  than  that 
in  which  the  venue  was  laid,  and  the  cause  entered  for  trial. 
Just  before  the  jury  was  sworn  the  defendant  made  the 
objection  and  the  judge  ordered  the  venire  to  be  amended. 
Verdict  for  the  plaintiff. 

The  court  were  of  opinion  that  it  was  competent  to  the 
judge  at  the  trial  before  the  jury  were  sworn  to  make  the 
amendment.  It  was  a  mere  clerical  error  in  making  up 
the  record  apparent  on  the  face  of  the  record  itself.  It 
might  have  been  amended  before  a  judge  in  chambers 
on  a  summons ;  and  here  both  parties  being  before  a 
judge  of  the  same  court  from  whence  the  record  emana- 
ted, they  considered  that  he  could,  in  such  a  matter, 
for  the  correction  of  a  palpable  clerical  error,  do  in  court, 
before  the  jury  were  sworn,  what  he  could  have  done  out 
of  court,  having  both  parties  before  him.  They  did  not 
take  it  to  be  a  case  under  the  statute  of  7  Wm.  IV.  respect- 
ing amendments  to  cure  variances. 

Amendment  allowed. 
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Doe  dem.  Sherwood  v.  Stevens. 

Ejectment — Sufficiency  of  demand. 

Where  the  defendant  contracted  for  the  purchase  of  land,  and  gave  his  bond 
and  promissory  notes  for  the  payment  of  the  money  bj  instalments,  but 
did  not  pay  any  of  them,  and  his  vendor  afterwards  sold  to  the  lessor  of 
the  plaintiff,  who  demanded  possession  at  the  defendant's  dwelling  house  in 
his  absence,  in  the  presence  of  several  members  of  the  family : 

Held,  that  if  a  demand  of  possession  were  necessary  at  all,  the  demand 
proved  was  sufficient,  as  it  did  not  appear  that  the  defendant  was  not 
aware  that  it  had  been  made. 

It  appeared  that  the  defendant  had  contracted  for  the 
purchase  of  land,  and  gave  his  bond  and  promissory  notes 
for  the  payment  of  the  money  by  instalments,  but  did  not 
pay  any  of  them,  and  his  vendor  afterwards  sold  to  the 
lessor  of  the  plaintiff,  who  demanded  possession  at  the 
defendant's  dwelling  house  in  his  absence,  in  the  presence 
of  several  members  of  his  family.  Verdict  for  plaintiff ; 
and  defendant  moved  on  the  following  objections — 1st: 
that  a  demand  of  possession  was  necessary,  and  that  a 
proper  demand  was  not  proved — 2nd  :  that  the  plaintiff's 
deed  was  void,  because  contrary  to  the  statute  of  mainten- 
ance, the  vendor  being  out  of  possession. 

Per  Cur. — The  demand  of  possession  proved  was  suffici- 
ent if  a  demand  were  necessary,  (4  T.  R.  680),  there  being 
no  allegation  here  either  at  the  trial,  or  since,  that  the  defend- 
ant was  not  informed  of  the  demand  of  possession  made 
at  his  dwelling  house  in  his  absence — 13  East,  210;  3 
Camp.  8. 

Rule  discharged. 


Wadsworth  v.  Mewburn. 

Notice  of  action — Statement  of  form  of  action  to  he  brought. 

In  the  notice  of  action  given  to  a  magistrate  for  an  act  done  under  the 
Petty  Trespass  Act,  it  is  necessary  to  specify  the  form  of  action  intended 
to  be  brought. 

The  point  in  this  case  was,  whether  a  notice  of  action 
given  under  the  21st  section  of  4  Wm.  lY.,  ch.  4  (Petty 
Trespass  Act)  must  state  the  form  of  action  intended  to 
be  brought. 

The  court  held  it  sufficient  in  stating,  as  it  did,  the  cause 
of  action— 17  T.  R.  631. 
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Tyrrel  v.  Myers. 

New  trial — Verdict  for  plaintiff — Demurrer  against  Mm — Amendment  and 
new  trial. 

Where  in  an  action  of  trespass  there  were  several  issues  in  law  and  in  fact 
arising  on  several  special  pleas  going  to  the  whole  cause  of  action,  and  the 
plaintiflF,  before  the  argument  of  the  demurrers,  went  to  trial  and  assessed 
his  damages  at  £17  10s.,  having  proved  only  one  act  of  trespass,  and  the 
demurrers  were  afterwards  admitted  to  be  against  him,  the  court  refused 
to  allow  him  to  set  aside  his  verdict,  amend  his  pleadings  and  go  to  a  new 
trial. 

The  plaintiff  sued  in  trespass  quare  clausum  fregit^  with 
a  second  count  for  taking  goods.  There  were  several 
issues  in  law  and  fact  arising  on  several  special  pleas 
going  to  the  whole  cause  of  action;  and  the  plaintiff, 
before  the  argument  of  the  demurrers,  went  to  trial  and 
assessed  his  damages  at  £17  lOs.,  having  proved  only  one 
act  of  trespass ;  and  the  demurrers  being  afterwards  admit- 
ted to  be  against  him,  he  moved  to  set  aside  the  verdict 
which  he  had  obtained,  and  to  be  allowed  to  withdraw  his 
demurrers  and  reply  de  novo, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  we  should  be  exercising  a  sound 
discretion  in  granting  this  application,  where  a  plaintiff, 
having  an  apparently  clear  right  of  action,  important  in 
point  of  value,  has  imprudently  carried  his  cause  to  trial, 
while  demurrers  were  still  undetermined,  and  having 
obtained  a  verdict,  finds  that  he  is  likely  to  lose  the  benefit 
of  it  by  the  demurrers  being  decided  against  him,  on 
grounds  not  aflfecting  the  merits  of  his  action,  but  regarding 
the  pleadings  merely.  We  do  not  say  that  we  cannot 
afford  relief  after  the  trial,  or  that  in  clear  cases  we  will 
not,  where  we  see  that  there  are  important  interests  at  stake. 
We  have  done  so  in  a  few  instances,  though  the  right  to  do 
so  was  strenuously  resisted  ;  but  here  we  are  asked  to  allow 
this  unusual  and  extreme  indulgence,  in  an  action  of 
trespass,  where  the  merits  are  not  clearly  with  the  plaintiff 
on  the  evidence  given,  and  where  the  damages  to  be 
recovered  do  not  exceed  £17.  There  is  not  an  adequate 
object  to  be  gained  by  allowing  such  a  departure  from 
ordinary  practice,  for  indeed  it  is  very  doubtful  whether 
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the  plaintiff  could  gain  anything  by  paying,  as  he  must,  all 
the  costs  in  order  to  obtain  another  chance  of  a  verdict  for 
that  amount. 

He  may  consider  whether  he  has  not  the  discretion  of 
commencing  a  new  action  if  he  should  desire  it.  I  mean, 
whether  the  judgment  upon  these  demurrers  would  bar  him. 

Rule  discharged  and  judgment  for 
the  defendant  on  the  demurrers. 


Hunt  v.  McCarthy  et  al. 

Set-off— Subsequent  action  for  subject  matter  of  set-off  in  a  previous  action. 

Where  two  masons  brought  an  action  for  work  and  labour  against  their 
employer,  and  recovered  a  verdict  for  £60,  it  was  held  that  the  employer 
could  not  afterwards  bring  an  action  against  them  for  money  he  had  paid 
them  on  account,  and  which  h©  had  attempted  to  prove  on  the  former 
action. 

Assumpsit  on  the  common  counts.  General  issue  and 
set-off  pleaded. 

The  plaintiff  had  employed  the  defendants  as  stone 
masons  to  work  at  a  building,  &c.,  and  they  brought  an 
action  against  him  for  work  and  labour,  and  obtained  a 
verdict  for  £60.  No  credits  were  allowed  or  proved  upon 
that  trial,  and  he  brought  this  action  against  them  for 
money  which  he  had  paid  them  on  account  of  their  work ; 
and  the  question  was,  whether  he  was  precluded  from 
bringing  this  fresh  action  to  recover  it,  having  omitted  to 
prove  the  payment  when  sued  by  these  defendants  in  the 
former  suit.    Verdict  for  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  verdict  for  the  defendants  was  proper,  and 
that  this  rule  must  be  discharged.  It  may  be  a  hard  case, 
but  the  hardship,  if  any,  must  be  attributed  to  the  plaintiff's 
taking  no  means  to  defend  himself  on  the  former  trial ;  or 
if  he  was  prevented  from  proving  payments  which  he  had 
made,  he  ought  to  have  moved  to  put  off  the  trial,  or,  under 
special  circumstances,  the  court,  if  applied  to  in  due 
season,  might  have  given  him  the  opportunity  of  another 
trial.  But  to  allow  this  mode  of  re-opening  the  transaction 
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would  be  contrary  to  well  established  principles,  and 
besides  being  unjust  in  itself,  would  prove  extremely  incon- 
venient ;  for  no  person  could  know  when  he  might  sefely  let 
evidence  out  of  his  hands,  or  when  a  legal  adjudication 
would  be  final.  The  case  of  Kist  et  al.  v.  Atkinson  et  al. 
(2  Camp.  63),  was  not  so  strong  as  the  present  in  favour  of 
the  defendants,  but  Lord  EUenborough  said,  "  The  facts 
which  the  present  plaintiffs  now  rely  upon,  might  have 
been  given  in  evidence  to  reduce  the  damages  when  they 
were  defendants.  I  consider  the  account  as  closed  between 
the  parties  by  the  former  verdict."  Here  the  plaintiff  was 
sued  in  the  former  action  for  wages  due  to  the  now  defend- 
ants, or  rather  for  the  value  of  their  labour,  upon  a  particular 
building,  which  was  all  that  was  in  question  between 
them.  If  he  had  had  a  counter  demand,  which  consisted 
merely  in  matter  of  set-off,  he  might  have  left  that  in  his 
discretion  to  form  the  subject  of  a  cross-action.  But  what 
he  now  sued  upon  was  an  alleged  payment,  or  part  pay- 
ment, of  that  demand ;  and  it  applied  directly  or  the 
question  at  issue  in  the  former  suit — namely  :  whether 
the  defendant  in  that  suit  had  or  had  not  paid  the  sum  due. 
We  are  compelled  to  say  that  the  account,  as  regarded  that 
job  of  work,  was  closed  by  the  former  verdict. 

Rule  discharged. 

Warren  v.  Wilson. 

Carrier — Construction  of  bill  of  lading. 

Where  the  owner  of  a  vessel  undertook  by  his  bill  of  lading  to  carry  goods 
without  any  exception  as  to  the  dangers  of  the  navigation  or  otherwise, 
and  the  goods  were  lost  in  a  violent  tempest : 

Held,  that  the  owner  was  liable. 

Assumpsit  against  the  defendant  as  Master  of  the  Huron 
Chief,  a  schooner  in  which  the  plaintiff  shipped  flour  and 
pork,  &c.,  to  be  transported  from  Darlington  to  Kingston, 
and  charging  defendant  with  failing  to  deliver  a  part,  and 
losing  it  by  his  negligence  ;  second  count  of  same  nature, 
as  the  first,  except  that  it  does  not  charge  defendant  as 
master,  but  merely  on  his  undertaking  to  carry  ;  other 
special  counts,  and  two  common  counts  were  added. 
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The  defendant  pleaded  the  general  issue  to  first  count,  and 
to  the  others  he  pleaded  in  abatement  the  nonjoinder  of 
one  James  L.  Wilson,  on  which  the  plaintiff  took  issue. 
It  appeared  at  the  trial  that  the  defendant  gave  a  written 
receipt,  undertaking  to  deliver  the  goods  in  proper  order  at 
Kingston,  and  that  nothing  was  said  in  respect  to  the 
dangers  of  the  navigation  :  that  is,  not  making  the  usual 
saving  in  bills  of  lading;  that  the  plaintiff  and  one  James 
L.  Wilson  were  joint  owners  of  the  vessel ;  that  the 
defendant  sailed  as  master  ;  that  the  part  of  the  cargo 
which  was  lost  was  stored  on  deck  with  the  knowledge  and 
assent  of  the  plaintiff ;  that  a  violent  tempest  arose  suddenly, 
so  that  the  vessel  became  unmanagable,  and  to  save  the 
lives  of  the  passengers,  part  of  the  deck  load  was  thrown 
overboard.  Verdict  for  plaintiff  on  first  and  second  counts, 
and  for  defendant  on  the  third  and  fourth,  no  notice 
having  been  taken  of  the  fifth  and  sixth  counts,  and  leave 
was  reserved  to  the  defendant  to  move  for  a  nonsuit  if  it 
should  be  considered  that  the  plaintiffs  were  not  liable  for 
the  loss,  occasioned  as  it  was,  by  the  act  of  God. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rulefor  entering  a  nonsuit  in  this 
case  must  be  made  absolute.  The  plaintiff  in  his  first  and 
second  counts  states  a  case  in  which  he  could  not  recover 
without  establishing  negligence  on  the  part  of  defendant — 
and  this  he  failed  to  do  in  the  opinion  of  the  jury,  and  it 
seems  clear  upon  the  evidence  that  he  could  not  be  justly 
charged  with  negligence— Jones  on  Bailments,  103.  The 
receipt  or  bill  of  lading  clearly  did  not  make  the  defend- 
ant liable  to  all  casualties.  It  was  a  mere  undertaking  to 
carry,  and  nothing  said  about  the  dangers  of  the  navigation 
or  about  inevitable  accident.  In  such  case  the  principles  of 
the  common  law  limit  the  liability.  If  the  plaintiff  had 
declared  as  against  a  common  carrier,  and  not  placed  his 
case  on  the  footing  of  negligence,  then,  the  dangers  of 
the  navigation  not  being  excepted  in  the  bill  of  lading, 
the  defendant  would  have  been  liable  for  any  loss  not 
occasioned  by  the  act  of  God  or  the  king's  enemies  ;  but 
even  so,  in  the  opinion  of  the  jury,  there  would  have  been 
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no  cause  of  action,  for  they  were  satisfied  that  the  loss  did 
arise  from  an  unusual  tempest,  and  such  as  does  not  fall 
merely  within  the  terms,  "dangers  of  the  navigation."  There 
seems  to  have  been  some  mistake  at  the  trial  as  to  the 
pleadings ;  the  verdict  could  not  have  been  sustained  on 
any  count  but  the  first,  for  the  plea  in  abatement  applied 
to  every  other  count,  and  it  was  sustained  by  the  evidence. 
But  at  all  events  the  objections  to  the  recovering  upon  the 
first  count  equally  apply  to  the  second,  and  [though  the 
judge's  notes  do  not  notice  the  fifth  and  sixth  counts,  yet  it 
is  clear  that  it  is  must  have  been  admitted  at  the  trial  that 
there  could  be  no  verdict  given  for  the  plaintiff  upon  them. 

Rule  absolute  for  nonsuit  on  points  reserved. 


Doe  Methodist  Episcopal  Trustees  v.  Brass. 

Decision  of  the  court  in  Doe  Keynolds  v.  Flint.  Michaelmas  Term  4  Vio. 
(not  reported),  upheld,  reversing  decision  in  Doe  Trustees  of  Methodist 
Episcopal  Church  v.  Bell. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  court  sees  no  sufficient  ground  for  granting  a  rule 
in  this  case.  The  verdict  is  in  accordance  with  the 
deliberate  judgment  of  this  court  upon  facts  the  same  in 
substance  as  were  before  the  jury  on  this  trial.  Upon  the 
best  judgment  which  we  could  form  upon  the  very  impor- 
tant question  which  was  discussed  in  this  action,  we  have 
given  our  opinion  that  it  was  competent  to  the  Conference 
to  make  that  change  in  the  constitution  of  the  society  which 
they  did  make  ;  that  the  change  was  accomplished  in  a 
manner  sanctioned  by  their  code  of  discipline ;  and  that 
by  the  proceeding  the  religious  body  did  not  lose  its  identity, 
and  has  not  lost  the  property  which  they  held  before  the 
abolition  of  Episcopacy.  The  manner  in  which  the  change 
was  effected  has  been  brought  fully  before  the  court  in 
other  actions,  and  our  opinion  has  been  given  upon  it.  We 
see  nothing  to  place  this  case  upon  a  different  ground,  and 
must  therefore  abide  by  our  former  decision,  which  we 
have  none  of  us  had  reason  to  question,  upon  the  consider- 
ation which  we  have  given  to  it  since.  And  in  fact  the 
questions  upon  which  this  case  must  turn  have  been 
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already  twice  argued  and  adjudged,  and  the  opinions  of 
the  court  have  been  in  both  instances  in  accordance  upon 
the  points  raised, — although  from  the  peculiar  circumstan- 
ces different  results  were  arrived  at.  When  the  first  case 
came  before  us  for  judgment,  the  court  consisted  of  two 
judges,  besides  myself.  In  order  to  decide  it,  the  first  point 
to  be  settled  was,  whether  the  Conference  in  abolishing 
Episcopacy,  as  they  did,  and  establishing  a  superintend- 
ence of  a  different  description,  exceeded  their  powers  ;  or 
whether  their  act  was  legal  and  binding  upon  the  body. 
I  held  that  the  change  was  legally  made,  and  was  binding 
upon  the  body,  and  so  did  one  of  my  brother  judges.  The 
other  judge  was  of  a  different  opinion  on  that  point.  The 
next  question  was,  whether,  by  the  change,  the  title  to  the 
real  estates  which  the  society  formerly  held  was  affected. 
I  thought  it  was  not ;  and  in  that  opinion  the  learned 
judge,  w^ho  had  differed  with  me  on  the  first  point  con- 
curred, so  that  on  both  points  a  majority  of  the  court  was 
in  favour  of  the  party,  which  has  succeeded  upon  a  similar 
state  of  facts  in  this  trial :  but  the  court  not  being  unani- 
mous, and  there  being  but  three  judges,  one  of  whom  was 
against  the  right  on  one  ground,  and  another  on  another 
the  effect  was,  that  two  out  of  three  were  against  the 
verdict,  though  on  each  of  the  points  severally,  a  majority 
was  in  favour  of  it.  When  the  question  again  came  up  in 
another  case,  the  court  was  differently  constituted,  with  an 
increased  number  of  judges,  and  their  judgment  led  to  a 
different  result ;  though  it  was  really  in  accordance  with  the 
opinions  expressed  by  the  majority  of  the  court  on  the 
former  occasion. 

We  consider  that  we  have  done  with  this  question  ;  and 
that  so  far  as  our  opinions  are  concerned,  it  must  be  con- 
sidered at  rest.  If  the  judgment  which  has  been  given 
here  is  to  be  overruled,  it  must  be  by  a  superior  jurisdic- 
tion. And  from  the  moment  the  question  was  first  agi- 
tated, we  have  pressed  upon  the  parties  the  propriety  of 
placing  the  legal  points  to  be  determined  in  that  shape 
that  they  could  be  taken  before  the  highest  tribunal  on 
appeal.    It  is  not  our  fault  that  this  has  not  been  done. 

Rule  discharged. 


HOOKER  ET  AL.  V.  JARVIS. 
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Hooker  et  al.  v.  Jarvis. 

Fradulent  deed — Assignment  of  property  subsequent  to  several  executions,  and 
prior  to  others. 

Where  a  debtor  assigned  to  a  creditor  property  Tvliiclb.  was  seized  by  the 
sheriff  on  several  writs  of  the  execution,  which  came  into  his  hands  on 
the  day  on  which  the  assignment  was  made,  and  those  writs  were  subse- 
quently satisfied  by  the  sale  of  the  other  property  of  the  debtor,  but 
before  they  were  satisfied,  and  a  fortnight  after,  an  attachment  against 
the  debtor's  property  came  also  into  the  hands  of  the  sheriff: 

Held,  that  the  property  assigned  was  secured  to  the  assignees  against  the 
attachment,  although  it  had  been  liable  to  the  preceding  executions. 

Case  for  a  false  return  of  a  writ  of  fieri  facias.  Judgment 
set  out  at  the  suit  of  the  plaintiffs  against  one  Abigal 
Lewis,  for  <£370  9s.  5d.,  and  £6  6s.  Id.  costs;  and  a  writ 
of  fieri  facias  sued  out  13th  July,  1841,  against  the  goods 
of  that  defendant,  returnable  1st  Michaelmas  Term,  indors- 
ed to  levy  .£193  18s.  lOd.  with  interest,  and  sheriff's  fees. 
Averment,  that  defendant  seized  goods  of  Lewis,  and 
made  the  full  amount  indorsed,  but  had  paid  nothing  over, 
and  had  falsely  returned  nulla  bond.  Second  Count — 
That  although  Lewis  had  goods  sufficient,  this  defendant 
would  not  levy,  but  falsely  returned  nulla  bond. 

The  general  issue  was  pleaded.  Verdict  found  for  the 
defendant,  and  the  plaintiffs  moved  for  a  new  trial  upon 
the  law  and  evidence,  and  for  the  reception  of  improper 
evidence. 

Robinson,  C.  J.,  delivered  the'judgment  of  the  court. 

I  am  of  opinion  that  the  verdict  in  this  case  was  rightly 
rendered  for  the  defendant.  Before  the  execution  at  the 
suit  of  these  plaintiffs  came  into  the  sheriff's  hands,  the 
flour  might  be  transferred  to  satisfy  any  debt  of  Lewis,  or 
upon  any  good  consideration,  so  far  at  least  as  any  person 
claiming  under  that  execution  is  concerned.  There  appears 
to  be  no  reason  for  doubting  that  Lewis  was  actually 
indebted  to  Charles,  as  it  was  sworn  he  was,  to  the  full 
value  of  the  flour,  and  besides  relinquishing  that  debt 
Charles  was  to  pay  a  further  consideration  of  X50.  I  see  no 
reason  upon  the  evidence  for  suspecting  that  the  transfer 
was  not  made  at  the  time  in  good  faith  by  Remain,  as  agent 
for  Lewis,  left  in  charge  of  his  property,  and  no  doubt  is 
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thrown  upon  the  authority  of  the  agent  to  assign  the 
the  property,  nor  was  the  case  rested  upon  that  in  the 
argument.  Now,  the  facts  are  these  :  On  the  12th  June 
the  flour  was  assigned  to  Charles  in  payment  of  a  debt. 
On  the  same  day  (afterwards)  it  was  seized  upon  some 
executions  which  the  sheriff  held  against  Lewis.  That 
seizure  being  made  on  the  same  day  would  prevail  against 
the  assignment  though  the  latter  really  took  place  first, 
because  the  law  regards  no  portion  of  a  day,  and  the 
execution  bound  the  goods  on  the  day  of  its  delivering, 
and  for  all  that  day — Cro.  Eliz.  440  ;  Gilbert  on  Executions 
15. — But  these  executions  upon  which  the  sheriff  then 
seized  were  all  fully  satisfied  by  sale  of  the  other  goods 
seized  on  the  28th  June  at  Churchville.  In  the  mean  time, 
however,  the  attachment  of  Messrs.  Ross  and  McLeod 
came  to  the  sheriff,  and  as  the  goods  were  then  in  his 
custody  upon  the  executions,  it  is  contended  that  the 
attachment  must  be  considered  to  have  held  them  after  the 
sale  made  ;  but  surely  not,  unless  at  the  time  the  attach- 
ment was  delivered  the  flour  was  the  property  of  Lewis — 
I  mean  his  property  in  that  sense,  that  if  the  former  execu- 
tion had  never  issued,  the  sheriff,  armed  with  that  attach- 
ment, could  have  seized  it.  But  that  he  could  not  have 
done ;  because,  on  the  12th  June,  it  had  been  sold  to  Charles ; 
which  sale  was  entitled  to  prevail  against  everything  but 
previous  assignments  or  executions ;  and  the  moment  the 
writs  which  had  priority  were  discharged,  the  purpose  for 
which  alone  the  sheriff  could  hold  the  flour  was  answered; 
and  the  right  of  Charles  became  free  and  absolute.  The 
sheriff's  possession  and  special  property  was  for  a  quali- 
fied purpose  only,  and  ceased  when  that  purpose  was 
attained  ;  and  it  would  be  unreasonable  and  unjust,  if  when 
the  property  was  relieved  from  the  claim  of  those  creditors, 
it  could  be  retained  by  the  sheriff  and  made  answerable 
to  the  claims  of  persons  whose  right  accrued  after  that 
of  Charles,  merely  because  the  goods  continued  in  his 
hands,  not  being  wanted  for  the  purpose  for  which  he 
had  seized  them.  Besides,  on  the  9th  of  July,  the  sheriff 
gave  up  the  flour  to  Charles;  and  the  execution  of  these 
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plaintiffs  was  not  delivered  to  them  until  three  days  after- 
wards— -viz:  on  the  12th  of  July, — so  that  the  legal  right  and 
the  actual  possession  were  both  in  Charles,  before  any 
right  could  accrue  under  the  plaintiffs'  writ.  If  the  giving 
up  the  flour  on  the  9th  of  July  was  a  wrong,  it  could  only  be 
a  wrong  as  against  Beatiie,  whose  writ  was  in  the  sheriff's 
hands  on  the  1st  of  July  ;  not  a  wrong  against  those  creditors 
whose  writs  were  satisfied,  and  not  a  wrong  against  these 
plaintiffs,  because  they  had  then  acquired  no  right  binding 
upon  the  goods.  Beattie  has  no  concern  in  this  action,  and 
his  rights  cannot  come  into  question.  If  the  sheriff  has 
done  any  wrong  as  to  him,  which  I  do  not  say  he  has, 
Beattie  has  his  remedy.  But  it  could  not  affect  the  question 
of  right  between  these  parties.  The  horse  and  the  timber 
were  sold  before  this  writ  could  attach  upon  them  ;  and 
the  saw-logs  would  at  any  rate  not  have  satisfied  the  prior 
writ  of  Beattie,  and  the  sheriff  dare  not  therefore  have 
taken  them  in  this  suit. 

Verdict  for  the  defendant. 


In  re  Holland. 

Attorney — Service  under  articles. 

On  an  application  for  an  attachment  against  an  attorney  for  having  im- 
properly granted  a  certificate  of  actual  service  to  A.  B.,  an  articled  clerk, 
when  he  had  been  absent  from  his  service  on  account  of  ill  health  for 
nearly  two  years,  whilst  he  was  under  articles,  and  to  strike  A.  B.  off  the 
rolls,  on  which  he  had  been  admitted  more  than  two  years  before,  the 
court  refused  both  rules,  on  the  ground  of  the  long  time  that  had  elapsed 
since  the  clerk's  admission  as  an  attorney ;  but  they  made  his  master  pay 
the  costs  of  the  application. 

This  was  an  application  for  an  attachment  against 
Whitehead,  for  having  improperly  granted  a  certificate  of 
actual  service  to  Holland,  an  articled  clerk,  when  he  had 
been  absent  from  his  service,  on  account  of  ill  health,  for 
nearly  two  years,  while  he  was  under  articles  ;  and  to 
strike  Holland  off  the  rolls,  on  which  he  had  been  admitted 
more  than  two  years  before. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
On  the  part  of  R.  Lee  Holland,  it  is  sworn  that  from  the 
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time  of  the  assignment  of  his  articles  to  Mr.  Hitchings, 
that  is,  from  the  13ih  of  November,  1838,  to  the  end  of  his 
three  years,  that  is,  fo  27th  of  Jane',  1839,  he  served  faithfully 
in  the  office  of  Mr.  Hitchings,  that  is  rather  more  than 
seven  monihs,  and  it  is  the  only  service  of  Mr.  Holland 
within  the  three  years  which  the  court  recognize  as  service 
under  articles,  within  tlie  orciinary  meaning  of  the  terra. 
During  the  period  antecedent  to  those  seven  months,  Mr. 
Holland  seems  to  have  been  for  the  greater  part  of  the  time 
suffering  under  severe  illness,  which  probably  disabled  him 
from  efficient  service  ;  and  it  is  sworn  that  when  his  health 
permitted,  he  went  occasionally  to  Mr.  Whitehead's  office, 
and  took  home  papers  to  be  copied  and  prepared  ;  and  that 
when  his  health  became  better,  he  conducted  business  for 
Mr.  Whitehead  at  Darlington,  many  miles  distant  from  the 
place  of  residence  of  the  latter,  and  where  he  had  estab- 
lished a  sort  of  branch  office.  The  affidavits  are  volumi- 
nous;  taken  altogether,  they  appear  to  make  out  that  Mr. 
Holland  served  seven  months  of  the  three  years  diligently; 
that  ill  health  deprived  him  of  the  power  of  rendering 
such  service  during  much  of  the  remaining  time,  but  not 
during  the  whole  of  it;  that  he  did  not  commence  this 
period  in  the  spirit  of  a  person  contemplating  a  bond  fide 
service,  such  as  the  statute  requires  ;  and  that,  making  all 
the  allowance  which  it  would  be  reasonable  to  make  for 
greatly  impaired  health,  the  three  years  were  not  so  spent 
that  the  court  could  have  felt  itself  justified,  upon  a  full 
statement  of  the  facts,  to  admit  Mr.  Holland.  On  the  other 
hand,  he  has  been  admitted  and  openly  practising  for  more 
than  two  years.  The  person  who  now  makes  this  applica- 
tion to  have  him  struck  off  the  roll  is  a  stranger  to  the 
whole  matter,  and  at  this  distance  of  time  excepts  to  the 
propriety  of  the  admission,  without  declaring  that  he  was 
ignorant  during  the  two  years  of  the  fact  of  Mr.  Holland's 
admission,  or  disclosing  any  reason  for  delaying  his  com- 
plaint. And  there  are  facts  sworn  to  which  tend  strongly 
to  shew  that  he  may  be  actuated  by  malicious  feeling 
against  Mr.  Whitehead,  whom  he  arraigns  for  having  given 
a  false  certificate  of  service.    As  regards  the  propriety  of 
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now  striking  Mr.  Holland  off  the  roll,  the  course  taken  by 
the  courts  of  England,  in  several  recent  cases,  is  against  it, 
on  the  principle  that  an  application  for  that  purpose,  upon 
such  a  ground,  should  be  made  much  more  promptly  than 
has  been  done  in  this  case.  It  cannot  be  said  that  the 
court  were  imposed  upon  in  the  admission  by  any  fraudu- 
lent misrepresentation  of  Mr.  Holland  ;  though  certainly 
they  should  have  been  made  aware  that  the  case  was  one 
in  which  the  ordinary  affidavit  of  service  could  not  be 
made,  and  the  certificate  of  Mr.  Whitehead,  which  declares, 
in  the  usual  lerms,  that  an  actual  service  had  taken  place 
under  the  articles,  ought  not  to  have  been  advanced  by  Mr. 
Holland  without  explanation,  when  he  could  not  but  know 
that  it  must  have  the  eflfect  of  leading  the  court  to  believe 
in  the  existence  of  facts  which  were  not  real.  Our  statute, 
2  Geo.  IV.  ch.  5,  provides  that  no  person  shall  be  admitted 
by  this  court  to  practise  as  an  attorney,  unless  upon  an 
actual  service  under  articles  for  five  years  with  some 
practising  attorney  in  this  province  ;  and  the  statute  7  Wm. 
IV.,  ch.  15,  allows  the  admission  of  graduates  of  universi- 
ties in  the  United  kingdom,  after  they  shall  have  faith/idly 
served  for  three  years.  The  British  statute  is  more  express 
and  particular  in  its  terms  (22  Geo.  II.,  ch.  46),  for  it  enacts 
that  the  clerk  "shall,  during  the  whole  time  and  term  oi 
service  to  be  specified  in  the  articles,  continue  and  be 
actually  employed  by  such  attorney  or  solicitor,  or  his  or 
their  agents,  in  the  proper  business  practice  and  employ- 
ment of  an  attorney  or  solicitor."  Nevertheless,  it  appears 
from  several  recent  cases  referred  to  in  the  argument,  that 
however  strict  the  court  might  think  it  necessary  to  be 
in  giving  effect  to  the  statute,  while  the  question  of  admis- 
sion was  before  them,  and  still  open  upon  the  party's 
application,  they  have  a  strong  reluctance  to  interfere, 
after  the  party  has  been  admitted,  and  have  refused  to  do 
so;  and  I  think  in  cases  stronger  than  this,  where  the 
application  was  not  made  very  soon  after  the  attorney  had 
been  sworn  in,  and  when  they  found  reason  to  conclude 
that  the  application  of  a  third  party  to  have  him  struck  off 
the  roll  has  arisen  from  vindictive  feelings,  or  any  corrupt 
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motive.  We  might  have  had  difficulty  in  refusing  this 
application,  if  it  were  not  for  the  authority  of  these  decis- 
sions,  which  indeed  are  not  very  easy  to  be  reconciled  with 
some  of  an  earlier  date  ;  but  as  they  appear  to  have  been 
deliberately  considered,  and  as  the  British  statute  is  cer- 
tainly in  stricter  language  even  than  our  own,  we  have 
no  inclination  to  adopt  a  rigorous  proceeding  in  opposition 
to  the  weight  of  authority.  We  therefore  discharge  the  rule 
as  regards  Mr.  Holland  ;  not  upon  the  principle  that  this 
court  has  any  discretionary  power  to  dispense  with  what  a 
statute  prescribes,  but  because  there  must  be,  in  the  first 
place,  from  the  nature  of  the  subject,  some  degree  of  dis- 
cretion to  be  exercised  by  the  court  in  determining  what 
shall  be  regarded  as  service  ;  and  in  the  next  place  the 
court  in  England  have  determined  that  they  have  a  discre- 
tion in  refusing  to  entertain  an  application  against  an 
admission,  after  it  has  taken  place  ;  which  discretion  they 
have  exercised  by  rejecting  such  applications  when  they 
have  been  supported  upon  grounds  quite  as  strong  as  these 
before  us.— Hill's  case,  2  W.  Bl.  991  ;  Taylor's  case,  6  D. 
&R.  428;  2B.  &  Ad.  766;  1  B.  &  Ad.  160;  1  Bing.  160; 
7  Moore,  572  ;  1  Brod.  &  Bing.  522. 

We  cannol  avoid  saying,  however,  that  this  case  of 
Mr.  Holland  was  by  no  means  one  in  which  the  master 
ought  to  have  felt  himself  at  liberty  to  sign  the  ordinary 
certificate  of  service  under  the  articles.  Mr.  Whitehead 
must  have  known  that  what  the  statute  contemplates  and 
requires  had  not  been  complied  with  ;  he  should,  therefore, 
when  the  deviation  from  the  ordinary  service  was  so  wide, 
have  stated  the  facts  special  as  they  had  taken  place  ;  and 
have  left  the  question  of  admission  under  such  circumstan- 
ces to  the  court.  By  omitting  to  do  this,  he  has  furnished 
strong  ground  for  this  application,  and  we  think  it  right  to 
order  that  he  shall  pay  the  costs  of  the  application. 

Rule  discharged,  and  Whitehead  to  be  charged 
with  the  costs  of  the  application. 
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McNab  v.  Stinson. 

Evidence-— Admissions  of  witness  to  contradict  his  own  statements  at  the  trial. 

Where  the  plaintiff  in  an  action  of  trespass  for  cutting  and  carrying  away 
timber,  on  which  issue  was  joined  on  a  revocation  of  license,  called  the 
agent  of  the  defendant  to  prove  that  he  had  revoked  the  license  to  him, 
and  that  the  defendant  still  continued  to  cut  the  timber,  and  the  witness 
denied  the  revocation  to  him : 

Held,  that  the  plaintiff  might  call  other  witnesses  to  prove  that  they  had 
heard  this  witness  admit  that  the  license  had  been  revoked  to  him,  and 
that  the  witnesses  knew  that  he  had  still  gone  on  and  cut  the  timber 
after  he  had  made  the  admission. 

Trespass  to  the  freehold,  and  cutting  down  and  taking 
away  trees.  Second  count — Trespass  to  the  freehold,  and 
expelling  plaintiff  and  his  family. 

The  defendant  pleaded  the  general  issue  ;  and,  secondly, 
to  the  whole  declaration  (which  was  in  two  counts),  that 
the  defendant  at  the  several  times  when,  &c.,  by  leave  and 
license  of  the  plaintiff,  &c.,  committed  the  said  supposed 
trespasses  mentioned  in  the  declaration.  The  plaintiff 
replied,  that  before  the  committing  the  trespass  the  license 
was  revoked,  recalled  and  countermanded  by  the  said 
plaintiff. 

The  defendant  took  issue  upon  the  revocation. 

It  appeared  that  the  defendant  had  received  permission 
from  the  plaintiff  to  cut  timber  on  his  land,  and  after  he 
had  cut  under  this  license  for  some  time,  the  plaintiff 
demanded  back  the  license  given  ;  but  no  evidence  of  a 
written  license  was  given  ;  and  none  was  produced.  The 
agent  for  the  defendant  was  called  to  prove  that  the  plain- 
tiff had  revoked  the  license  to  him  ;  and  he  stated  that  the 
plaintiff  had  forbidden  them  cutting  more  timber  :  in  conse- 
quence of  which  statement,  the  plaintiff  produced  two  other 
witnesses,  who  swore  that  the  agent  of  the  defendant  had 
admitted  to  them  the  revocation  of  the  license  by  the  plain- 
tiff, and  that,  nevertheless,  a  quantity  of  timber  had  been 
cut  afterwards.  There  was,  besides  this,  evidence  on  oath 
of  the  license  being  revoked,  and  of  the  quantity  of  timber 
cut  by  Campbell,  the  agent. 

The  jury  gave  damages  for  the  plaintiff,  £40. 

The  defendant  moved  for  a  nonsuit  upon  the  following 
objections  (leave  having  been  reserved  at  the  trial),  or  for 
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a  new  trial  on  the  ground  that  the  verdict  was  against  law 
and  evidence,  and  because  improper  evidence  was  received. 

1st. — That  the  written  license  was  necessary  to  be  shewn. 

2nd. — That  the  plaintiff  ought  not  to  have  been  allowed 
to  call  witnesses  to  contradict  his  own  witness  (Campbell), 
the  agent  for  the  defendant. 

3rd. — That  the  license  was  not  revocable  by  parol  ;  that 
it  might  have  been  under  seal,  and  ought,  as  it  affected 
lands,  to  have  been  revoked  in  writing. 

4th. — That  such  license,  after  being  created,  could  not 
be  countermanded,  and  the  action  could  only  be  for  breach 
of  the  agreement  on  which  it  was  granted. 

5lh — That  the  countermand  proved  was  not  so  extensive 
as  that  pleaded — relating  only  to  the  timber,  and  not  to  the 
land. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  not  of  opinion  that  any  good  ground  has  been 
shewn  for  disturbing  this  verdict.  The  parties  were  at 
issue  upon  the  revocation  of  a  license,  which  it  is  admitted 
upon  the  pleadings  was  given,  and  which,  it  is  not  denied, 
was  revocable.  It  was  not  necessary  for  the  plaintiff  to 
prove  a  license  which  was  admitted  on  the  record.  If  it 
would  have  served  the  purpose  of  the  defendant  to  bring 
the  particular  terms  of  that  license  before  the  jury,  he  had 
it  in  his  possession,  and  might  have  produced  it.  The 
revocation  of  it  alone  was  in  issue;  not  the  fact  of  its 
having  been  given,  nor  the  terms  in  which  it  was  given. 

Upon  the  second  point.,  I  think,  it  was  undoubtedly  com- 
petent to  the  plaintiff  to  call  other  witnesses  to  prove  facts 
which  his  witness  (Campbell),  the  defendant's  agent, 
failed  to  prove,  or  rather  what  he  disproved.  The  evidence 
which  they  were  called  to  give  was  evidence  of  facts  in 
the  cause,  and  not  merely  evidence  tending  to  impeach  the 
credibility  of  the  witness  Campbell.  The  distinctions 
which  have  been  taken  on  this  point  are  founded  in  reason, 
and  are  obviously  just.  And  indeed  the  principle  that  a 
party  cannot  call  a  witness  to  impeach  the  credibility  of 
another  witness  whom  he  has  himself  called,  has  been 
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found  to  require  some  reserve  in  its  application,  which  it 
is  not  necessary,  however,  to  consider  here,  because  the 
latter  witnesses  were  not  called  in  this  case  for  the  purpose 
merely  of  discrediting  the  other. 

Upon  the  third  pointy  the  license,  I  think,  was  revocable 
by  parol,  being  in  its  nature  grantable  by  parol.  It  could 
not  require  to  be  revoked  by  a  sealed  instrument,  because 
the  permission  to  cut  was  not  given  under  seal ;  at  least  it 
did  not  appear  to  be  so.  If  the  fact  were  so,  the  defend- 
ant might  and  should  have  shewn  it.  And  I  think  further, 
that  as  the  license  to  go  upon  the  land  was  merely  for  the 
purpose  of  cutting  and  taking  away  timber,  the  former  was 
ancillary  to  the  latter ;  and  the  right  to  go  upon  the  close 
must  cease  when  the  right  to  cut  and  take  timber  ceased. 
It  was  proved  here  that  timber  was  cut  after  the  license 
was  revoked  ;  and  it  was  for  that  injury  and  the  going  on 
the  land  to  commit  it,  that  the  plaintiff  sought  to  recover, 
and  for  that  only.  No  doubt  after  the  defendant  had  cut 
timber  under  the  authority  of  the  license,  it  could  not  have 
been  competent  to  the  plaintiff  to  revoke  the  license,  so  as 
to  disable  him  from  taking  away  what  he  had  legally  cut. 
But  that  is  not  what  was  attempted  to  be  done.  For  all 
that  appears  the  plaintiff  had  a  right  to  restrain  the  defend- 
ant at  any  time  from  cutting  more  trees;  and  when  he  did 
so,  he  impliedly  revoked  at  the  same  time  the  license  for 
going  on  the  land  for  such  a  purpose.  Bat  it  is  objected 
that  the  revocation  of  the  license  was  proved  by  illegal 
evidence — namely,  by  the  admission  of  Campbell  only, 
whose  declarations  not  upon  oath  could  not  affect  his 
principal.  When  the  defendant  had  obtained  permission 
to  cut  trees  on  the  plaintiff's  land,  he  set  Campbell  as  his 
agent  to  get  the  work  done  by  hired  men  to  be  employed 
under  him.  To  prove  the  trespass  against  the  defendant, 
it  was  necessary  to  shew  that  he  had,  by  himself  or  his 
servants,  cut  timber  on  the  plaintifi's  lands,  after  the  revo- 
cation of  the  license.  If  the  plaintiff  had  relied  upon 
admissions  made  by  Campbell  for  proving  his  case  as  to 
the  license  being  revoked,  the  cutting  the  timber  afterwards, 
and  the  quantity  cut,  such  evidence  would  have  been  liable 
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to  question.  I  do  not  go  so  far  as  to  say  that  it  would  have 
been  clearly  inadmissible,  regarding  him  as  the  agent  of 
the  defendant  expressly  commissioned  by  him  to  act  for 
him  in  this  matter.  But  the  question,  as  I  view  this  case, 
does  not  arise  here  ;  for  the  plaintiff  proved  by  other  evi- 
dence than  that  of  Campbell  that  the  license  had  been 
revoked  ;  next,  he  proved  by  two  other  witnesses,  that 
Campbell  had  cut  a  certain  quantity  of  timber  on  the  land 
in  question.  Then  it  only  remained  to  shew  that  it  was 
cut  after  the  license  had  been  revoked.  The  witnesses  who 
swore  to  the  timber  being  cut  could  not,  of  their  own  know- 
ledge, state  whether  it  was  before  or  after  the  license  had 
been  revoked,  because  they  had  no  knowledge  of  the  fact 
of  revocation  ;  and  they  could  not  state  the  time  of  cutting 
the  trees  precisely ;  but  they  said  that  they  had  heard 
Campbell  talking  of  the  license  having  been  revoked,  and 
after  that  they  saw  him  cut  the  timber.  Now  that^  it 
appears  to  me,  is  perfectly  good  evidence  to  go  to  the  jury; 
and  is  not  affected  by  any  principle  that  would  preclude 
Campbell's  admissions,  not  on  oath,  from  being  evidence 
to  charge  his  principal ;  and  if,  from  hearing  on  the  oath  of 
two  other  witnesses,  that  Campbell  spoke  of  the  license 
being  revoked,  and^afterwards  cut  the  timber,  they  were 
satisfied  that  the  alleged  trespass  must  have  been  after  the 
revocation, which  the  first  witness  examined  in  the  cause  had 
spoken  of,  then  they  were  borne  out,  I  think,  by  perfectly 
good  testimony  in  finding  the  trespass  proved.  Admitting 
that  other  evidence  had  been  given  of  the  fact  of  revocation, 
sufficient  if  credited  to  establish  that  fact ;  then,  that  the 
witness  Campbell  was  heard  talking  of  the  revocation  is 
another  fact,  which  surely  any  witness  could  properly 
state  ;  and  from  the  fact  that  he  was  talking  of  the  revo- 
cation of  the  license  before  he  cut  the  timber,  the  jury 
could  judge,  as  well  as  any  witness  could,  whether  it  was 
not  a  just  inference  that  the  timber  must  have  been  cut 
after  the  revocation,  and  not  before,  and  would  be  governed 
by  their  own  opinion  on  that  point.  It  is  the  same  as  if 
the  witness  had  remembered  that  he  had  spoken  of  any 
other  event  which  might  help  to  fix  the  time,  and  which 
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event  was  either  matter  of  general  notoriety,  or  had  been 
proved  by  other  witnesses.  Evidence  of  the  same  discrip- 
tion  is  constantly  given,  both  in  criminal  and  civil  cases, 
without  question  as  to  its  admissibility.  For  instance, 
a  witness  stales  that  on  a  particular  day  he  met  the 
prisoner,  and  he  is  asked  whether  that  is  before  or  after 
the  offence  was  committed,  for  which  the  prisoner  is  upon 
his  trial,  of  which  offence  perhaps  the  witness  knows 
nothing  ;  but  he  says  it  must  have  been  after^  because  he 
remembers  hearing  the  larceny  or  murder,  or  whatever 
it  might  be,  spoken  of  the  day  before  by  the  prisoner's 
family,  or  his  neighbour  ;  or  because  he  saw  a  handbill  up 
offering  a  reward,  or  had  read  an  account  of  the  matter  in 
a  newspaper.  These  are,  strictly  speaking,  hearsay  only  : 
the  same  as  the  conversation  of  Campbell  about  the  revo- 
cation;  but  the  answers  carry  with  them  a  satisfactory 
conviction  to  the  mind  of  every  man  :  because  that  such 
an  event  really  happened,  and  has  been  first  sworn  to  inde- 
pendently, is  one  fact;  then  that  A.  B.  was  heard  speaking 
of  the  event,  is  another  fact ;  and  the  jury  will  reasonably 
think  and  reason,  as  all  mankind  would  think  and  reason, 
that  the  conversation  about  the  event,  as  a  thing  that  had 
passed,  must  have  taken  place  after  the  event,  and  not 
before.  They  will  neither  suppose  the  conversation  related 
to  something  ideal  and  imaginary,  nor  will  they  suppose 
them  two  exactly  similar  facts,  to  either  of  which  it  might 
have  had  reference  ;  but  they  will  at  once  refer  it  to  the 
fact  which  they  had  before  received  evidence  of  from  other 
witnesses.  The  existence  of  the  fact  is  not  proved  by 
such  hearsay,  but  the  connection  of  two  facts  in  order  of 
time.  The  objection  that  the  jury  had  no  legal  evidence 
to  prove  a  revocdtion  of  the  license  would  be  a  different 
objection  altogether;  and  one  w^hich  could  not  be  made 
here,  because  they  had  the  evidence  of  *several.  If  a  new 
trial  had  been  moved  for  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  the  defendant  should  have 
filed  an  affidavit  denying  the  revocation. 

Rule  discharged. 
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Armour  v.  Boswell  et  al. 

Costs — 4  Wm.  IV.,  cli.  4,  sec.  21 — Certificate  for  costs. 

Where,  in  the  investigation  of  a  charge  under  the  Petty  Trespass  Act,  4Wm. 
IV,,  ch.  4,  before  magistrates,  the  plaintiff  was  guilty  of  a  contempt,  for 
which  the  magistrates  committed  hira,  but  without  warrant,  and  the  plain- 
tiff brought  an  action  against  them  for  false  imprisonment,  and  recovered: 

Held,  that  the  action  did  not  arise  in  consequence  of  any  thing  done  by  the 
magistrates  under  the  Petty  Trespass  act,  and  that  therefore  it  was  not 
necessary  for  the  judge,  under  the  21st  section  of  that  act,  to  certify  his 
approval  of  the  verdict,  to  entitle  the  plaintiff  to  his  costs. 

It  appeared  that,  in  the  investigation  of  a  charge  under 
the  Petty  Trespass  Act  (4  W.  IV.,  ch.  4),  before  the  defend- 
ants sitting  as  magistrates,  the  plaintifF  was  committed  to 
custody  for  contempt,  but  without  any  warrant  for  his 
commitment.  And  the  plaintiff  brought  an  action  against 
Ihem  for  false  imprisonment,  and  recovered  damages  (£75). 

The  defendants  moved  (under  the  21st  section  of  the 
Petty  Trespass  Act),  to  deprive  the  plaintifF  of  his  costs, 
unless  the  judge  should  certify  that  he  approved  of  the 
verdict. 

Per  Cur. — We  are  not  of  opinion  that  the  provision 
applies  in  such  a  case  ;  because  the  defendants  were  not 
in  this  instance  sued  for  any  thing  done  in  pursuance  of 
the  act,  but  as  against  the  plaintiff  for  the  contempt  they 
were  proceeding  at  common  law;  not  in  the  exercise  of 
any  power  which  they  derived  from  the  statute. 

Rule  discharged. 


Watson  v.  McDonell  et  al. 

Sheriff — Action  for  selling  under  value — Plea. 

Where,  in  an  action  against  a  sheriff  for  not  selling  lands  in  execution  for 
the  best  price  that  he  could  get  for  the  same,  but  wrongfully  and  injuri- 
ously much  below  their  real  value,  the  defendant  pleaded  that  he  sold  the 
lands  for  the  best  price  that  he  could  get  for  them  : 

Held,  that  the  plea  was  good  on  general  demurrer. 

This  was  an  action  against  McDonell,  sheriff  of  Gore, 
(and  George  Chisholm,  and  John  Ogilvie  Hatt,  as  bail 
sureties  for  the  said  McDonell),  for  not  selling  lands  in 
execution  for  the  best  price  that  he  could  get  for  the  same, 
but  wrongfully  and  injuriously  much  below  their  real 
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value,  thereby  committing  a  breach  of  the  covenant  entered 
into  by  the  said  defendants,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Several  breaches  were  assigned  by  the  plaintiff;  and  the 
defendant  McDonell  pleaded  to  the  fourth  breach  "that  he 
did  sell  the  said  lands,  &c.  for  the  best  price  that  he  could 
obtain  for  the  same."  To  this  plea  the  plaintiff  demurred 
generally. 

Robinson,  C.  J. — I  think  a  good  breach  is  assigned.  It 
is  a  breach  of  duty  in  a  sheriff  to  sell  property  seized  in 
execution  for  a  sum  much  less  than  could^  and  ought  to 
have  been  obtained,  and  much  below  its  value,  when  it  is 
charged  that  he  did  this  wrongfully,  and  with  a  fraudulent 
intent  to  injure  the  plaintiff."  The  defendant,  in  the  exe- 
cution, is  certainly  injured  in  every  such  case ;  and  the 
plaintiff,  in  the  execution,  is  injured  also.  If  the  sum 
obtained  by  such  wrongful  sale  is  insufficient  to  satisfy  his 
debt,  and  if  he  loses  any  part  of  it  in  conseqence,  such  a 
cause  of  action  as  is  stated  here  arises. 

The  defendant  ansvs^ers  that  he  sold  the  lands  for  as  much 
as  he  could  get^  and  says  nothing  more — -not  denying  that 
he  sold  for  £60,  lands  worth  £500  ;  and  giving  no  other 
reason  for  his  sacrificing  them  for  a  price  so  greatly  under 
their  value  than  that  he  could  get  no  more.  He  might 
have  returned  the  lands  unsold  for  want  of  buyers;  and 
waited  for  a  venditioni  exponas  ;  or  he  might,  in  his  dis- 
cretion, have  postponed  the  sale  when  he  found  no  one 
inclined  to  offer  a  reasonable  bid.  The  opinion  of  Lord 
Ellenborougk  in  Keightlyv.  Sheriff  of  London  (3  Camp.  524) , 
is  strongly  in  point  to  shew  that  the  responsibility  of  exer- 
cising a  sound  discretion  is  thrown  upon  the  sheriff. 
Whether  he  has  done  this,  or  not,  is  in  each  case  a  matter 
to  be  determined  by  the  court  and  jury,  on  a  view  of  all 
the  circumstances.  And  the  question  now  before  us  is, 
whether  these  pleadings  do  or  do  not  bring  that  point  fairly 
in  issue.  I  was  at  first  inclined  to  think  that  the  sheriff, 
merely  pleading  that  he  sold  the  land  for  as  good  a  price 
as  he  could  obtain,  placed  his  defence  upon  the  ground 
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that  he  was  justified  in  all  cases  in  taking  the  highest  bid, 
though  it  might  be  but  5s.  upon  a  properly  worth  £500; 
which  ground,  I  think  would  be  untenable  ;  but  on  a  closer 
view  of  the  pleadings,  I  am  of  opinion  that  the  defendant, 
in  saying  "that  he  sold  the  land  for  as  much  as  he  could 
obtain,"  may  be  understood  to  assert  that  he  could  by  no 
means  properly  within  his  power  to  use,  have  got  more 
than  be  did — which,  if  true,  ought  to  be,  and,  I  think  is,  a 
good  defence  :  for  it  is  to  no  purpose  to  speak  of  what 
ought  to  he  obtained^  if  it  is  what  could  not  be  obtained  by 
any  means  which  it  was  incumbent  upon  the  sheriff  to  use. 
If  the  meaning  which  I  have  just  assigned  to  these  words 
be  correct,  then  the  plaintiff  might  safely  have  taken  issue 
on  the  plea  ;  and  it  would  have  been  a  question  for  the 
jury  whether  he  could,  by  any  proper  means,  have  obtained 
more ;  and  if  he  could  not,  then  he  has  not  been  in  fault. 

Judgment  for  defendant. 


Heartly  v.  Hearns. 

Spirituous  Liquors — 24  Geo.  II.,  ch.  46. 

The  above  statute,  disallowing  the  sale  of  spiritous  liquors  at  one  time  of 
quantities  of  less  value  than  twenty  shillings,  to  be  consumed  out  of  the 
shop,  is  not  in  force  in  this  province. 

Assumpsit  on  the  common  counts.  The  defendant  plead- 
ed the  British  statute  24  Geo.  II.,  ch.  46,  to  which  the  plaintiff 
demurred  specially. 

Plea — And  for  a  further  plea  as  to  the  said  goods,  wares 
and  merchandize  and  chattels  by  the  said  plaintiff,  before 
that  time  sold  and  deliveredjto  the  said  defendant  in  the 
said  declaration  mentioned  ;  the  said  defendant,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
says,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  to  recover  for  the  said  goods,  wares  and 
merchandize,  and  chattels,  against  him  the  said  defendant, 
because  he  saiih  that  the  said  goods,  wares,  merchandize 
and  chattels  were  and  are  cerlain  spirituovs  liquors  by  him 
the  said  plaintiff  supplied  to  the  said  defendant  at  divers 
days  and  times  between  the  tenth  day  of  May,  1832,  and 
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the  first  day  of  October,  1841,  and  no  other  or  different 
goods,  wares,  merchandize  and  chattels,  or  any  other 
different  matter;  and  that  no  part  of  the  goods,  wares, 
merchandize  and  chattels  as  last  aforesaid  have  been  or 
were  bond  fide  sold  or  delivered  by  the  said  plaintiff  to 
the  said  defendant  at  any  one  time  to  the  amount  or  value 
of  twenty  shillings  of  sterling  money  of  Great  Britain, 
to-wil: — twenty-five  shillings  of  lawful  money  of  Canada 
or  upwards  ;  and  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him  for  and  in  respect  of  the  said  supposed  causes  of 
action  in  the  introductory  part  of  this  plea  mentioned. 

Demurrer. — And  the  said  plaintiff  as  to  the  said  plea  of  the 
said  defendant  thirdly  above  pleaded,  saith  that  the  same, 
and  the  matters  therein  contained,  in  manner  and  form  as 
the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law  to  bar  or  preclude  him  the  said  plaintiff  from  hav- 
ing or  maintaining  his  aforesaid  action  thereof  against 
him  the  said  defendant  ;  and  that  he  the  said  plaintiff  is 
not  bound  by  law  to  answer  the  same,  and  this  he  the  said 
plaintiff  is  ready  to  verify.  Wherefore  for  want  of  a  suffi- 
cient plea  in  this  behalf  he  the  said  plaintiff  prays  judgment 
and  his  damages  by  reason  of  the  not  performing  of  the 
said  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him,  &c. 

Robinson,  C.  J. — I  think  this  case  determined  by  Leith 
V.  Willis,  decided  by  us  in  1836.  That  case  came  before 
the  court  on  the  evidence,  and  was  one  of  a  shopkeeper 
selling  by  retail  less  than  twenty  shillings  worth  of  spiri- 
tuous liquors,  to  be  consumed  out  of  his  house.  The  court 
were  unanimously  of  opinion  that  the  statute  Geo.  II.  did 
not  apply  to  prevent  the  recovery.  For  all  that  appears  in 
this  plea,  the  present  case  may  be  the  same  ;  and  we  could 
not  sustain  the  defence  unless  we  hold  that  in  no  case  can 
a  plaintiff  recover  for  spirituous  liquors  sold  by  retail  to 
a  less  value  than  twenty  shillings  at  a  time;  for  there  is 
nothing  in  this  plea  to  bring  the  case  within  the  statute 
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unless  all  cases  are  within  it.  My  own  opinion  in  Leith 
V.  Willis  was,  that  the  statute  is  not  applicable  in  this 
Province  for  the  reasons  which  I  gave  in  that  case  ;  and 
I  still  think  so. 

Judgment  for  demurrer. 


MICHAELMAS  TERM,  6  VICTORIA. 


Present — The  Chief  Justice. 
"      Me.  Justice  Macaulay. 
"      Mr.  Justice  Hagerman. 
"      Mr.  Justice  McLean. 
Mr.  Justice  Jones,  sitting  in  the  Practice  Court. 


Grouselle  v.  Ferrie  et  al. 

General  average — Deck  Cargo — Average  hy  3faster  to  owner  of  goods. 

Where  the  usage  is  proved  to  carry  a  deck  cargo,  if  that  cargo  be  thrown 
overboard  in  a  storm  to  lighten  the  vessel,  the  owner  of  the  vessel  is 
liable  for  average  to  the  owner  of  the  deck  cargo,  without  proving  the 
value  of  the  cargo  in  the  hold,  and  without  taking  that  value  into  account. 

Assumpsit  against  defendants  as  common  carriers,  for 
the  loss  of  149  casks  of  wine,  with  counts  for  a  general 
average.    Plea — general  issue. 

It  was  proved  that  the  plaintiff  had  shipped  the  wine  on 
board  the  defendant's  schooner  at  Oswego.  That  it  was,  with 
the  consent  of  his  agent,  taken  as  a  deck  load.  That  it  was 
shipped  for  Toronto  ;  and  that  on  the  voyage  a  storm  arose, 
which  rendered  it  necessary  that  the  vessel  should  be  lighten- 
ed, and  accordingly  the  plaintiff's  wine  was  thrown  over- 
board, and  the  schooner  carried  safely  into  Kingston.  It  was 
also  proved  that  it  was  the  custom  to  carry  deck  loads  on 
schooners  navigating  the  lakes  ;  and  the  plaintiff,  failing 
on  his  counts  for  the  total  loss,  recovered  a  verdict  for  £96, 
on  the  counts  for  general  average.  The  defendant's  coun- 
sel, at  the  trial,  contended  that  the  owner  of  a  deck  cargo 
could  not  claim  for  general  average  ;  and  that  if  he  could, 
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the  owners  of  the  rest  of  the  cargo  should  be  made  to  con- 
tribute, and  ihe  calculation  should  be  made  accordingly. 
The  learned  judge,  however,  ruled  against  the  objections; 
and  the  defendants  last  term  obtained  a  rule  Nisi^  to  set 
aside  the  verdict  for  misdirection,  which  was  then  argued, 
and  stood  for  judgment  until  this  term. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rule  must  be  discharged,  as 
the  plaintiff  is  clearly  entitled  to  average  against  these 
defendants.  The  case  of  Gould  v.  Oliver  (4  Bing.  N.  C. 
142),  is  very  full  and  satisfactory  upon  the  right  of  the 
owner  of  the  deck  cargo  to  average,  where  it  is  the  usage 
to  take  such  deck  cargo,  which  is  afterwards  thrown  over- 
board for  the  safety  of  the  vessel.  The  usage  is  notorious 
and  universal,  and  the  exigencies  of  commerce  require  it. 
The  nature  of  the  navigation  on  our  inland  waters  makes 
the  usage  a  reasonable  one  ;  and  in  point  of  fact  the  loss 
of  a  deck  cargo,  when  properly  stowed,  is  not  of  frequent 
occurrence.  But  the  defendants  object  further,  that  the 
average  has  not  been  properly  proportioned  ;  and  that  the 
owners  of  the  rest  of  the  cargo  should  contribute,  and  so 
reduce  the  charge  on  the  defendants  ;  but  this  assumes  that 
the  owners  of  the  cargo  stored  below  are  liable  to  contribute 
for  deck  cargo  thrown  overboard  under  these  circumstances, 
which  seems  to  be  at  least  very  questionable  ;  and  1  take 
it  to  be  the  general  principle,  that  such  cargo  is  not  liable, 
though  the  ship  may  be,  because  the  load  is  taken  on  the 
deck  with  the  assent  and  for  the  advantage  of  the  owners. 
But  we  need  not  decide  that  point,  for  we  have  no  doubt 
that  in  the  first  instance  the  ship-owners  are  liable  to  the 
owners  of  the  cargo  thrown  over  for  whole  loss,  deducting 
the  share  of  the  loss,  which  the  owner  of  such  cargo  must 
themselves  bear,  and  restricting  the  amount  to  be  recovered 
of  course  to  the  value  of  the  ship.  As  the  master  knows 
to  whom  the  cargo  belongs,  which  the  owner  of  the  cargo 
lost  has  not  the  means  of  knowing,  it  is  reasonable  that 
the  ship-owners  should,  in  the  first  instance,  be  held  to 
answer  for  the  whole  amount  to  be  contributed  in  respect 
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of  the  ship,  and  that  they  should  be  left,  and  not  the  shipper, 
to  enforce  contribution  from  the  others.  Molloy  says,  "  as 
the  common  law  looks  upon  the  goods  ^nd  cargo  as  a 
pawn  or  pledge  for  the  freight,  so  the  marine  law  looks 
upon  them  also  as  a  security  for  answering  the  average  and 
contribution  ;  and  that  the  master  ought  not  to  deliver  the 
goods  till  the  contribution  is  settled — the  same  being 
tacitly  obliged  for  the  one  as  well  as  the  other,"  and  he 
cites  for  this  an  article  from  the  Rhodian  Law.  And  it  is 
said  by  Abbott,  in  his  Treatise  on  Shipping,  to  be  usual  for 
the  master,  when  he  delivers  the  goods,  to  take  a  bond  from 
the  several  merchants  for  their  quota  of  the  average. — 
Molloy  de  jure  Maritimo^  B.  2,  ch.  6. 

Rule  discharged. 


McLean  v.  Ainslie. 

Seduction— 7  Wm.  IV.,  ch.  8. 

In  an  action  on  the  case  by  a  father  for  the  seduction  of  his  daughter,  who 
was  not  living  with  him  at  the  time  of  the  seduction,  it  is  not  necessary 
under  the  Provincial  statute  74  Wm.  IV.,  ch.  8,  to  aver  in  the  declaration 
that  the  action  is  brought  under  that  statute. 

Case  for  the  seduction  of  the  plaintiff's  daughter.  The 
declaration  was  framed  in  the  ordinary  form,  averring  a 
loss  of  service.  Pleas — general  issue.  At  the  trial  it  was 
proved  that  the  daughter  was  living  in  the  family  of  the 
defendant's  brother  at  the  time  of  the  seduction,  as  a  hired 
servant ;  and  that  she  continued  to  live  away  from  her 
father's  until  the  child  was  born  ;  and  it  was  contended  for 
the  defendant  that  as  actual  service  was  alleged,  and  not 
proved,  the  plaintiff  could  not  recover,  even  with  the 
assistance  of  the  statute  7  Wm.  IV".,  ch.  8,  giving  the 
action  to  the  father,  &c.,  when  the  daughter  was  not  resi- 
dent in  his  family  at  the  time  of  the  seduction,  as  the 
declaration  was  framed  as  at  common  law.  The  objection 
was  overruled,  and  the  plaintiff  recovered  against  the 
defendant  a  large  verdict,  against  which  he  obtained  a 
rule  Nisi. 

Per  Cur. — We  think  that  the  statute  plainly  supports  the 
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plaintiff's  verdict  on  the  pleadings  and  evidence.  The 
statute  does  not  contemplate  the  father's  recovering  on  any 
other  ground  than  the  old  common  law  ground — loss  of 
service,  though  in  point  of  fact  the  service  was  in  many,  if 
not  in  most,  of  such  cases  imaginary.  The  act  implies 
from  its  language,  that  the  form  of  declaration  is  to  be 
pursued  as  before,  for  it  says  that  the  service  shall  be  in  all 
cases  presumed  (from  the  relation  of  parent  and  child),  but 
there  would  be  no  use  in  presuming  it  if  it  were  not  to  be 
alleged. 

Rule  discharged. 


McBean  V  Campbell. 

Malicious  arrest — Nonsuit. 

In  case  for  malicious  arrest,  in  which  the  declaration  stated  that  the  defend- 
ant, "not  being  apprehensive  that  the  plaintiff  would  leave  Canada,''  made 
affidavit,  &c.,  an  objection  to  the  averment  as  being  too  large,  is  a  good 
ground  of  nonsuit. 

Case  for  malicious  arrest.  The  declaration  stated  that 
the  defendant,  "  not  being  apprehensive  that  the  plaintiff 
would  leave  Canada,"  falsely  and  maliciously  made  affida- 
vit, &c,,  and  arrested  the  plaintiff.    Not  guilty. 

At  the  trial,  it  was  objected  as  a  ground  of  nonsuit,  that, 
in  the  declaration,  no  cause  of  action  was  shewn,  as  it  was 
not  necessary  that  the  creditor  should  be  apprehensive  that 
the  debtor  would  leave  Canada,  but  only  that  part  of  it 
formerly  constituting  Upper  Canada  ;  and  the  learned 
judge  being  of  that  opinion,  the  plaintiff  was  non-suited, 
with  leave  to  move  against  the  nonsuit,  which  he  did 
accordingly. 

Per  Cur. — The  rule  must  be  discharged.  The  nonsuit 
was  right,  since  it  was  not  malicious  to  arrest  a  debtor, 
although  the  plaintiff  might  not  have  cause  to  apprehend 
that  he  would  leave  Canada  :  he  had  a  right  to  arrest,  if  he 
feared  that  he  would  leave  only  this  part  of  Canada. 

Rule  discharged. 
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Shaw  v.  Shaw. 

Puis  darrein  continuance — Release. 

After  judgment  by  default,  a  plea  of  release  puis  darrein  continuance  will  not 
be  allowed. 

Action  on  a  money  bond,  and  judgment  by  default.  At 
the  assizes,  a  plea  of  release  puis  darrein  continuance  was 
tendered,  which,  it  was  contended,  could  not  be  received 
after  judgment  by  default;  and  the  learned  judge  being  of 
that  opinion,  allowed  the  damages  to  be  assessed,  subject  to 
the  opinion  of  the  court,  whether  the  plea  should  have 
been  allowed.  • 

Per  Cur, — It  is  clear  on  the  authority  of  adjudged  cases, 
that  the  plea  could  not  be  received,  and  this  rule  must  be 
discharged. 

After  a  judgment  by  default,  as  after  a  verdict,  the  parties 
have  no  longer  a  day  in  court,  and  matter  of  defence  after- 
ward arisi[ig  can  only  avail  on  audita  quoerela^  or  by  the 
interposition  of  the  court  on  motion. 

Rule  discharged. 


Newkirk  v.  Payme. 

Trespass  quare  clausum  f regit — General  issue — Evidence. 

Where,  in  trespass  quare  clausum  f regit  et  de  bonis  asporiatis,  by  one  of  two 
tenants  in  common,  it  was  proved  that  the  defendant  entered  upon  the 
land  under  a  writ  of  execution  against  the  goods  of  the  other  tenant: 

Held,  that  such  entry  could  not  be  given  in  evidence  under  the  general  issue, 
but  should  be  specially  pleaded. 

Trespass  quare  clausum  fregit,  and  de  bonis  asportatis: 
general  issue  only  pleaded.  The  defendant,  as  a  bailiff, 
entered  the  premises  under  an  execution  against  the  goods 
of  a  person,  who  was  joint  lessee  of  the  premises  with  the 
plaintiff ;  and,  in  seizing  some  of  that  person's  property, 
removed  also  and  sold  some  of  the  property  of  the  plaintiff. 
The  judge  at  the  trial  conceived  that  the  entry  was  justified, 
and  directed  the  jury  to  find  for  the  plaintiff  for  the  injury 
to  the  personalty  alone,  which  they  did,  with  £11  damages. 
The  plainiiH",  however,  having  leave  to  move  to  enter  his 
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verdict  generally  on  the  whole  record,  and  the  court  having 
granted  him  a  rale  Nisi^  it  was  now  moved  absolale. 

Per  Cur. — In  strictness,  the  plaintiff  was  entitled  to 
recover  for  the  entry  on  the  close  ;  the  right  to  enter  being 
only  under  legal  process  required  to  be  specially  pleaded. 
If  the  objection  had  not  been  taken  at  the  trial,  and  leave 
to  move  been  expressly  reserved,  we  should  have  been 
unwilling  to  make  this  rule  absolute  ;  but  as  the  case 
stands,  the  verdict  must  be  entered  generally  for  the  plaintiff 
on  the  whole  record. 

Rule  absolute. 


McKenzie  v.  Miller. 

Statute  of  maintenance — Buying  an  equity  of  redemption. 

Buying  an  equity  of  redemption  in  a  mortgaged  property,  of  which  the  per- 
son selling  has  been  out  of  possession  for  many  years,  is  not  buying  a 
disputed  title,  within  32  Henry  VIII. 

Debt  under  the  statute  of  maintenance. — 32  Henry  VIII., 
ch.  9,  against  the  defendant  for  buying  a  disputed  title.  It 
was  proved  that  on  the  26th  of  June,  1832,  James  Taylor 
mortgaged  the  premises  in  question  to  George  (Clemens  in 
fee  for  £150,  payable  on  the  26lh  of  June,  1839,  with 
interest  yearly,  and  power  of  sale  by  auction,  if  principal 
and  interest  were  not  paid.  On  the  5th  of  April,  1831, 
Taylor  conveyed  the  premises  in  fee  to  Thomas  Leopard, 
for  <£250,  without  noticing  the  mortgage.  In  August,  1835, 
Chapman,  Executor  of  Leopard,  conveyed  the  premises  in 
fee  to  the  plaintiff  for  £235,  Leopard  having,  by  his  will, 
of  which  Chapman  was  executrix,  devised  this  estate  to  his 
daughter,  Mary  Ann  Leopard,  in  fee,  who  soon  afterwards 
married  Benjamin  Tribe.  On  the  20th  of  June,  1840, 
Clemens,  the  mortgagee,  conveyed  all  his  interest  under  the 
mortgage  to  the  plaintiff,  who,  in  July  of  the  same  year, 
obtained  a  grant  and  confirmation  from  Tribe  and  his  wife, 
in  fee,  of  all  their  interest  and  estate  in  the  premises,  and  a 
release  of  all  actions,  &c.;  and  in  the  same  month  Tribe 
and  his  wife  by  a  quit  claim  deed  conveyed  all  their  interest 
in  the  same  premises  to  the  defendant  for  a  sum  not  then 
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determined  on  ;  but  the  defendant,  being  advised  by 
counsel,  that  he  could  not  properly  purchase  under  the 
circumstances,  gave  up  the  deed  and  memorial  to  the  grant- 
ors, and  they  were  burned  in  his  presence. 

The  plaintiff  obtained  a  verdict  for  the  value  of  the  land, 
subject  to  the  opinion  of  the  court,  whether,  under  this  state 
of  facts,  the  defendant  was  liable  under  the  statute  as  the 
purchaser  of  a  disputed  title. 

Robinson,  C*  J. — We  are  of  opinion  that  this  is  not  a 
case  within  the  statute.  It  is  nothing  more  than  a  convey- 
ance by  a  person  having  the  equity  of  redemption  of  all  her 
right  to  a  stranger,  while  another  is  in  possession  of  the 
legal  estate  derived  from  the  mortgagee.  What  has  been 
felt  as  an  injury,  is,  that  this  defendant,  while  the  plainttfF 
was  in  treaty  for  the  purchase  of  the  equity  of  redemption, 
stepped  in  before  him  and  bought  it ;  in  other  words,  he 
seems  to  contend  for  a  right  of  pre-emption.  The  deed  given 
by  Tribe  and  his  wife,  under  such  circumstances,  seems  to 
have  no  one  attribute  of  a  deed  made  against  the  Statute  of 
Maintenance.  It  is  not  a  deed  in  which  the  grantors  pro- 
fessed to  enjoy  the  possessory  right,  nor  a  deed  which  per- 
sons in  possession  alone  could  make.  They  were  not 
disseised  by  the  mortgagee  being  in  possession.  They  held 
but  an  equity,  and  had  a  right  to  convey  it  to  whom  they 
pleased,  whether  in  or  out  of  possession.  The  plaintiff* 
first  w^ent  into  possession  of  the  premises,  claiming  under  a 
deed  of  the  fee  from  the  executor  of  Leopard,  who  had 
clearly  no  right  to  convey  ;  and  while  thus  possessed,  he 
took  an  assignment  of  the  outstanding  mortgage  to  Clemens; 
and  Tribe  and  his  wife  then  conveyed  their  equity  of 
redemption  to  the  defendant.  What  they  thus  conveyed 
w^as  no  pretended  right.  It  was  a  good  right,  such  as  it  was, 
and  a  right  not  coupled  with  or  dependent  on  possession. 

Rule  discharged. 
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Doe  Murney  et  al.  v.  Mathews. 

Statute  of  Limitations — What  a  permissive,  not  adverse  possession. 
Where,  on  a  question  of  advei'se  possession,  it  was  proved  that  a  line  had 
been  agreed  on  by  the  proprietors  of  adjoining  lots,  by  which  they  agreed 
*'to  abide  as  long  as  we  live,  and  if  our  children  find  it  wrong  they  may 
correct  it :" 

ITeld,  that  this  was  a  permissive  occupation,  and  could  not  be  considered  as 
an  adverse  holding. 

Ejectment  for  land  in  the  Township  of  Kingston,  tried  at 
the  Midland  District  assizes.  The  plaintiffs  gave  no  other 
evidence  of  title  than  that  one  Grass  came  into  possession 
of  the  premises  in  1784,  being  the  proprietor  of  lot  25  in 
the  1st  concession  of  the  Township  of  Kingston,  and,  having 
inclosed  this  land  within  the  fence,  intended  to  separate  it 
from  lot  24,  to  which  he  had  no  claim.  Grass  so  continued 
to  occupy  until  1809,  when  he  sold  to  Mr.  Murney,  who 
occupied  the  land  in  the  same  way  as  part  of  lot  25,  until 
the  20lh  of  March,  1823,  when  he  was  dispossessed  by  the 
sheriff  under  a  writ  of  possession,  in  an  ejectment  brought 
by  the  Rev.  G.  O.  Stuart,  the  proprietor  of  lot  24,  to  try  the 
boundary  between  24  and  25,  and  Mr.  Stuart  placed  in 
possession,  in  which  he  had  continued  ever  since.  Mr. 
Murney  died  out  of  possession  in  1835^  and  the  lessors  of 
the  plaintiff's  claim  under  him.  It  was  further  proved  that 
the  father  of  Mr.  Stuart  was  the  owner  of  lot  24,  of  which 
the  land  in  question  was  clearly  a  part ;  and  that  he  went 
into  possession  in  1784  ;  that  he  and  Grass  were  dissatisfied 
at  that  time  about  the  boundaries  of  these  lots,  and  employed 
Mr.  Atkins,  a  surveyor,  to  run  the  line,  which  did  not, 
however,  appear  to  either  party  to  be  the  true  line,  but  they 
agreed  verbally  ''that  they  would  abide  by  it  while  they 
lived,  and  that  if  their  children  found  it  was  wrong,  they 
might  correct  it."  It  was  not  shewn  when  the  patents  for 
these  lots  issued  from  the  Crown  ;  but  the  case  was  argued 
at  the  trial  as  if  they  had  had  issued  more  than  twenty 
years  before  1823.  Both  Mr.  Stuart  and  Mr.  Grass,  the 
original  owners,  died  in  1810  or  1811.  The  defendant 
claimed  under  the  Rev.  G.  0.  Stuart  by  deed,  dated  after 
1823.  After  this  evidence  the  defendant  moved  for  a  non- 
suit on  the  ground  that  there  was  no  sufficient  adverse 
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possession  to  constitute  a  title  ;  and  the  learned  judge  being 
of  opinion,  that  although  a  grant  might  be  presumed,  yet 
that  the  possession  having  been  continued  by  an  understand- 
ing between  the  parlies,  and  having  been  changed  nineteen 
years  ago,  there  was  no  adverse  possession,  nonsuited  the 
plaintiff  with  leave  to  move  a  new  trial  for  misdirection^ 
which  was  moved  accordingly,  and  argued  last  term. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  direction  was  right,  and  that  the  nonsuit 
should  stand.  Murney,  the  former  owner  of  lot  25,  whose  title 
the  lessors  of  the  plaintiff  hold,  was  defeated  on  the  ques- 
tion of  boundary  of  these  lots  in  1823,  and  rightly  so,  as 
the  premises  are  clearly  part  of  lot  24  ;  and  if  the  evidence 
of  possession  by  Grass  was  the  same  at  that  trial  as  this, 
that  possession  was  a  permissive  holding  only,  and  not 
adverse.  This  was  not  a  case  in  which  the  jury  could 
properly  be  told  to  preserve  a  grant  from  Mr.  Stuart,  because 
such  presumption  is  only  resorted  to  in  order  to  prevent 
justice  being  defeated  and  support  of  a  right,  and  of  the 
presumed  understanding  between  the  parties.  But  when 
Mr.  Stuart  said  to  Mr.  Grass,  "  let  us  abide  by  this  line 
while  we  live,  and  if  our  children  find  it  wrong  they  may 
correct  it,"  that  surely  could  not  be  presumed  to  mean  "  this 
line,  whether  right  or  wrong,  shall  stand  and  be  binding  on 
us  and  on  our  children,"  and  to  presume  a  grant  would 
have  been  unfairly  to  preclude  the  heir  of  either  from  cor- 
recting an  error,  however  greatly  to  his  prejudice,  which  it 
w^as  clearly  contemplated  he  should  have  the  power  of  cor- 
recting. The  real  property  act  of  1834  cannot  give  to 
the  possession  of  Grass  up  to  1823,  a  different  character 
from  that  which  belonged  to  it  in  law,  while  it  endured. 
If  it  had  never  ceased,  but  had  been  continued  down 
until  after  the  passing  of  that  act,  then,  unless  an  eject- 
ment had  been  brought  to  put  an  end  to  such  possession 
within  five  years  after  the  passing  of  the  act,  the  proprietor 
of  lot  24  might  have  been  barred  by  sec.  27.  But  the  statute 
is  not  to  be  applied  retrospectively,  in  order  to  change  the 
legal  character  and  consequences  of  a  possession,  which  had 
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ceased  before  that  statute  had  passed.  This  same  question 
has  arisen  in  England  since  the  passing  of  the  statute  3  & 
4  Wm.  IV,,  ch.  27,  which  ours  has  in  this  respect  closely 
followed— Doe  Thompson  v.  Thompson,  (6  Ad.  &  El.  721)— 
and  the  court  decided  in  accordance  with  what  we  consider 
to  be  the  intention  and  effect  of  the  provision  referred  to. 
It  would,  moreover,  be  manifestly  unjust  to  allow  a  title 
resting  on  possession  merely,  to  be  now  set  up  to  defeat  the 
legal  title  conveyed  by  the  patent,  when  that  possession  was 
put  an  end  to  by  the  judgment  of  the  court,  when  that  judg- 
ment has  been  long  acquiesced  in,  and,  during  the  period  of 
acquiescence,  the  property  has  been  transferred  to  purchas- 
ers, who  bought  and  improved  it,  relying,  no  doubt,  upon 
the  proof  of  the  title,  which  this  judgment  afforded. 

Rule  discharged. 


Wright  v.  Meriam. 

Indorsement  of  note  hy  administrator. 

It  is  no  ground  for  impeaching  the  indorsement  of  an  administrator,  that 
the  debtor,  at  the  time  of  the  intestate's  death  resided  out  of  the  juris- 
diction of  the  Surrogate  Court  by  which  the  letters  of  administration  had 
been  granted. 

Demurrer — The  plaintiff  declares  as  the  indorsee  of  a 
promissory  note  made  by  ihe  defendant  on  the  27th  of  July, 
1832,  payable  to  one  Brockett,  or  order,  on  the  1st  of 
February,  1333,  for  £50,  and  avers  that  on  the  22nd  of 
September,  1832,  Brockett  died  intestate  ;  and  that  admin- 
istration of  his  effects  was  granted  at  Kingston  to  one 
Barton  Phillips  ;  that  the  defendant,  after  administration 
granted,  promised  to  pay  to  Phillips  as  administrator,  and 
that  Phillips,  as  such  administrator,  indorsed  the  note  to 
plaintiff.  The  defendant  pleaded — 1st:  that  the  administra- 
tion stated  was  granted  by  the  Surrogate  of  the  Midland 
District ;  that  after  the  making  of  the  notes,  and  at  Brock- 
ett's  death,  the  defendant  was  residing  at  Coteau  du  Lac,  in 
Lower  Canada,  out  of  the  jurisdiction  of  the  Midland 
Surrogate,  &c.— 2nd  :  that  at  the  time  of  Brocketl's  death, 
the  defendant  resided  out  of  the  jurisdiction  of  the  Surro- 
gate Court  of  the  Midland  District  \  that  the  administration 
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stated  did  not  grant  to  Phillips  administration  of  the  effects 
of  Brockett,  except  such  as  were  in  the  Midland  District  at 
the  time  of  his  death,  wherefore  Phillips  could  not  indorse, 
&c. — 3rd  :  that  Phillips  never  was  administrator  of  the 
goods,  &c.  of  Brockett,  except  those  in  the  Midland  District, 
&c.  The  plaintiff  demurs,  because  it  is  not  shewn  that 
Brockett,  at  the  time  of  his  death,  had  goods  in  any  part  of 
the  Province  of  Upper  Canada,  except  the  Midland  District; 
that  it  is  not  shewn  that  the  notes  were  not  bona  notahilia, 
in  the  Midland  District;  that  the  pleas  are  argumentative 
and  inferences  of  law  ;  and  that  the  last  plea  is  no  answer 
to  the  declaration.    Joinder  in  demurrer. 

RoEiNSON,  C.  J. — Upon  the  face  of  this  pleading,  it  does  not 
appear  that  Brockett  did  not  leave  hona  notahilia  in  the  Mid- 
land District  quite  independent  of  this  note  ;  and  supposing 
that  he  did,  then  the  fact  of  Meriam  being  resident  in  Lower 
Canada  when  the  intestate  died,  did  not  shew  that  the  grant 
of  administration  was  by  a  wrong  jurisdiction,  because  no 
court  in  this  Province  could  have  granted  administration 
that  would  have  had  any  force  out  of  the  Province  ;  and  so 
far  as  any  thing  that  must  be  done  in  Lower  Canada  was 
concerned,  the  administration  granted  by  the  Surrogate  of 
Kingston,  would  have  been  as  good  as  any  other  that  could 
have  been  granted  here.  Therefore,  shewing  hona  notahilia 
in  a  foreign  country,  does  not  affect  the  administration. 
This  distinction  was  taken  in  early  times  in  the  case  refer- 
red to — 1  Freeman,  1  &  2,  and  has  been  recognized  in  the 
recent  case  of  Stokes,  Administrator,  v.  Bate  (5  B.  &  C. 
491).  We  have  no  doubt  that  Phillips  must  be  taken  to  be 
properly  the  administrator  of  Brockett  for  all  that  appears 
on  this  record.  But  then  it  is  contended  that  this  adminis- 
tration, having  no  effect  out  of  the  Midland  District,  he 
could  not  legally  transfer  this  note,  because  it  was  not 
honum  notahile  within  the  Midland  District,  when  the  intes- 
tate died.  In  this  objection,  we  think,  there  is  not  more 
than  in  the  other.  Undoubtedly,  if  the  administrator  had 
himself  desired  to  collect  the  note  while  Meriam  resided 
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in  Lower  Canada,  or  in  any  district  of  this  province,  other 
than  the  Midland  District,  he  could  not  have  brought  his 
action  upon  the  administration  which  he  had  obtained, 
because  that  does  not  authorise  him  to  represent  the  intes- 
tat^  any  where  save  in  the  Midland  District.    But  no 
authority,  I  am  persuaded,  can  be  produced  for  holding 
that  an  administrator  cannot  transfer  notes  and  bills  of  his 
intestate,  when  the  parties  indebted  upon  them  resided  out  of 
the  jurisdiction  from  whence  the  administration  emanated 
at  the  time  of  the  intestate's  death,    ft  was  at  one  time 
doubted,  whether  an  administrator  could  endorse  a  note 
of  his  intestate  ;  but  the  case  of  Rawlinson  and  Stone, 
3  Wils.  1,  settled  that  point  after  much  discussion  and 
repeated  arguments  ;  and  the  very  point  in  question  here,  is 
put  by  Sir  Thomas  Boottle  in  his  argument.  In  Watkins  v. 
Maule  (2  J.  &  W.  243),  the  right  of  an  administrator 
to  indorse  is  treated  of  as  unrestricted,  the  delivery  being 
considered  the  substantial  act,  and  the  endorsement  a  mere 
form  for  giving  effect  to  the  transfer  by  delivery.  1  am  satis- 
fied that  executors  and  administrators  in  this  country  have 
invariably  dealt  with  the  notes  and  bills  of  their  intestates 
as  freely  as  the  intestate  would  have  done,  without  con- 
sidering where  the  parties  to  them  lived  ;  and  I  believe  the 
same  practice  prevailed  in  England.  If  the  law  had  sanction- 
ed such  a  distinction  as  is  contended  for  here,  it  must  have 
been  familiar  in  practice  ;  nevertheless,  though  the  question 
is  one  of  such  general  interest  and  application,  we  might 
have  found  it  difficult  to  refer  to  authorities  on  the  subject, 
were  it  not  for  some  recent  cases  in  the  Exchequer,  on  the 
statutes  imposing  the  legacy  duty,  in  which  the  question  has 
been  raised,  whether  the  duty  attached  upon  securities  for 
foreign  stocks.    These  securities  not  being  specialties,  and 
being  clearly  personal  effects,  it  was  admitted  that  they 
must  be  considered  as  mere  evidences  of  debt  due  by  per- 
sons residing  out  of  the  kingdom  at  the  time  of  the  intes- 
tate's death,  and  as  standing  therefore  upon  the  same  footing 
as  bills,  notes,  and  other  simple  contract  debts,  which  are 
bona  ngtahilia  in  the  place  where  the  debtor  resides,  and 
not  where  the  creditor  dies.    The  ground  of  resisting  the 
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legacy  duty  therefore  was,  that  the  probate  could  not  attach 
on  these  debts  or  effects  ;  that  the  representatives  of  the 
intestate  could  not  administer  them  ;  and  therefore  that 
he  could  not  be  required  to  pay  the  legacy  duty  in  respect 
of  them.  But  the  court  held  clearly  otherwise.  In  ex  parte 
Ewing  (I  Tyr.  91),  Baron  Bailey  says,  the  situs  or  locality 
of  the  debt  is  malerial  with  the  view  of  directing  from  what 
quarter  the  letters  of  administration  are  to  emanate  ;  but 
when  they  have  been  issued,  the  administrator  has  it  in  his 
power  to  change  the  locality  of  the  debt,  and  bring  it  within 
the  bonds  of  his  administration  by  realising  the  amount. 
In  the  case  in  4  M.  &W.  171,  the  question  is  more  deliberately 
gone  into;  and  in  both  cases  the  court  treats  these  evidences 
of  foreign  debts  as  standing  on  the  same  footing  as  bills 
and  notes  left  by  a  testator  or  intestate,  which,  it  is  conceded, 
may  be  sold  in  the  market,  and  converted  into  money  by 
the  personal  representative  as  fully  as  they  could  have  been 
by  the  party  while  living — and  this  without  reference  to  the 
place  of  residence  of  the  debtor.  That  they  are  so  trans- 
ferred is  spoken  of  as  matter  of  every-day  experience;  and 
that  the  administrator  could  bring  trover  for  such  notes  if 
they  were  improperly  withheld  is  treated  as  undeniable. 
Of  course,  when  it  is  admitted  that  the  administrator  may 
dispose  of  them  by  transfer  and  delivery — in  other  words, 
that  he  has  an  interest  in  them,  and  power  over  them — no 
question  can  remain  as  to  the  authority  to  indorse,  for  that 
is  a  mere  formal  act  evidencing  the  transfer,  which  is  in 
substance  effected  by  the  sale  and  delivery.  It  is  satisfac- 
tory to  be  able  to  refer  to  these  decisions,  though  we  cannot 
say,  that  in  the  absence  of  any  such  authority,  we  should 
have  had  any  more  doubt  upon  the  point  than  we  have 
now.  The  administrator  could  not  sue  out  of  the  district 
in  which  his  letters  of  administration  were  issued,  but  the 
plaintiff  here,  who  sues  as  indorsee,  sues  in  his  natural 
capacity,  and  of  course  can  follow  the  debtor  any  where. 

Judgment  for  the  plaintiff,  Jones,  J., 
dissenting,  and  reasons  given. 
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Carey  v.  Choat  et  al.  Executors  of  Bailey. 

Payment  into  Court — Abatement  of  suit  by  death  of  defendant  after  payment  of 
money  by  him  into  court — Proceedings  against  his  executors. 

Where  the  defendant,  in  an  action  of  assumpsit,  paid  money  into  court  and 
died,  and  the  action  abated,  and  the  plaintiff  afterwards  sued  his  executors 
for  the  same  cause  of  action,  and  took  the  money  in  the  former  suit  out  of 
court,  but  proved  his  debt  to  no  larger  an  amount : 

Seld,  that  he  could  not  retain  the  costs  of  the  first  action  and  recover  against 
the  executors  for  the  difference  between  the  sum  remaining  and  that  origi- 
nally paid  in. 

Assumpsit  for  wages  due  to  the  plaintiff  by  Bailey  in  his 
lifetime.    Plea — non-assumpsit  by  Bailey  in  his  lifetime. 

It  appeared  that  the  plaintiff  had  sued  Bailey  in  his  life- 
time for  these  same  wages  ;  and  that  Bailey  had  paid 
£25  5s.  into  court  as  the  amount  due,  and  had  afterwards 
died  before  the  trial,  by  which  the  action  abated ;  and  the 
plaintiff  now,  having  proved  no  more  due  than  the  £25  5s. 
paid  into  court  in  the  first  action,  sought  to  obtain  a  verdict 
for  XI 0  10s.,  as  being  the  amount  due  over  the  sum  of  £25 
6s.,  for  costs  up  to  the  payment  of  the  money  into  court, 
and  claiming  to  deduct  that  amount  for  the  costs  from  the 
sum  of  £25  5s.,  to  recover  the  balance,  £10  10s.,  for  his 
wages  in  this  action  ;  and  a  verdict  for  that  amount  was 
taken  for  him  subject  to  the  opinion  of  the  court,  and  with 
leave  to  enter  a  verdict  for  the  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  the  plaintiff,  having  taken  this  money  out 
of  court,  has  taken  it  as  so  much  of  the  debt,  for  which  he 
declared.  It  is  so  much  struck  out  of  the  declaration,  and 
he  cannot  afterwards  say  that  he  retains  part  to  pay  tlie 
costs  of  the  action,  and  that  the  balance  only  has  been  paid 
in  on  account  of  the  debt ;  and  as  the  £25  5s.  was  the 
debt,  he  has  no  cause  of  action  remaining. 

Poslea  to  defendant. 
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KiLLicHAN  V.  Robertson. 

Trespass — Sufficiency  of  property  or  possession. 

Where  the  owner  of  a  lot  of  land  encroached  upon  an  adjoining  lot  belonging 
to  the  Crown,  and  took  three  successive  crops  off  it,  without  any  permis- 
Bion  from  the  Crown,  and  another  person  who  had  taken  possession  of  the 
same  land,  also  without  license,  about  ten  years  before,  and  paid  taxes 
and  made  clearings  on  it,  warned  off  the  owner  of  the  other  lot  after  he 
had  taken  the  third  crop,  and  then  cropped  the  land  himself : 

Held,  that  the  owner  of  the  adjoining  lot  nad  no  property  or  possession  to 
maintain  trespass  against  him  for  that  crop. 

Trespass  quare  clausum  fregit  et  de  bonis  asportatis. 
Plea— not  guilty. 

The  trespass  complained  of  was  on  lot  No.  11,  concession 
13,  Township  of  McNab,  which  is  Crown  land,  never  having 
been  granted.  The  plaintiff  was  the  owner  of  lot  No.  10, 
and  the  defendant  lived  near  the  rear  of  lot  No.  11,  on 
which  his  son,  Peter  Robertson,  had,  for  several  years  past, 
been  making  a  clearing,  and  had  paid  taxes,  done  statute 
labour,  and  returned  the  land  as  his  for  the  last  ten  years. 
The  plaintiff  came  upon  lot  No.  10  some  time  after  Peter 
Robertson  commenced  his  clearing  on  lot  No.  11,  and 
having  encroached  on  the  other  end  of  No.  11  about  five 
years  ago,  was  ordered  away  by  Peter  Robertson,  when  he 
said  he  would  not  encroach,  not  pretending  any  claim  to  the 
lot.  Robertson  did  not  have  the  land  surveyed  for  two 
years  afterw^ards,  as  he  was  about  lumbering ;  but  on  the 
survey,  he  found  that  the  plaintiff  had  incroached,  and  had 
taken  two  successive  crops  off  lot  No.  1 1,  and  he  afterwards 
took  off  a  third  withont  Peter's  consent  or  agreement,  but 
allowed  to  do  so  by  him  as  a  compensation  for  the  clearing 
of  the  land.  Afterwards,  he  requested  his  father  to  plough 
the  land  and  put  in  a  crop  for  him,  which  he  did,  after 
being  ordered  away  by  the  plaintiff;  and  his  father  (the 
defendant),  afterwards  reaped  the  crop  and  carried  it  away, 
for  which  trespass  the  action  was  brought.  The  Chief 
Justice,  who  tried  the  cause,  told  the  jury  that  it  was  quite 
clear  that  the  Crown  owned  the  land,  and  that  both  the 
plaintiff  and  defendant  were  trespassers  upon  it ;  that  neither 
of  them  resided  upon  it,  and  that  under  such  circumstances, 
if  either  of  them  put  a  crop  into  the  ground,  he  was  entitled 


KILLICHAN  V.  ROBERTSON. 


469 


to  reap  it  as  against  strangers  ;  but  that  he  had  no  more 
than  a  right  to  be  protected  against  strangers  in  his  actual 
visible  possession  while  it  continued  ;  and  he  doubted 
whether  the  plaintiff'  had  shewn  a  clear  right  of  action  in 
trespass  for  any  thing,  though,  perhaps,  it  might  lie  for  the 
entry  on  the  field.  The  jury  found  for  the  defendant,  and 
the  plaintiff  obtained  a  rule  Nisi,  to  set  that  verdict  aside 
for  misdirection,  and  on  the  ground  that  it  was  contrary  to 
law  and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
It  never  was  doubted  that  if  a  stranger,  entering  upon  the 
possession  of  an  intruder  into  the  lands  of  the  Crown, 
should  commit  any  trespass  to  the  goods  or  person  of  the 
latter,  he  would,  for  such  trespass,  be  liable  to  an  action. 
But  here  the  plaintiff  claims  something  more  than  this — he 
claims  a  sort  of  interest  in  the  soil  and  realty  of  the  Crown 
lands  by  reason  of  his  former  intrusion  ;  he  does  not  com- 
plain that  his  person  or  his  goods  have  been  touched,  or 
that  he  has  been  disturbed  in  his  dwelling,  or  that  the  crop 
which  he  put  in  the  ground  has  been  reaped  by  another,  but 
claims  the  right  of  excluding  others  from  doing  the  same 
wrong  that  he  has  done,  and  because  he  has  for  three 
successive  years  ploughed  this  small  piece  of  Crown  land 
as  a  trespasser,  he  calls  upon  the  Queen's  courts  to  protect 
him  in  his  right  to  continue  his  trespass  through  a  fourth 
year;  and  he  contends  that  a  third  person  disturbing  him 
in  his  possession  of  the  land  is  a  trespasser,  not  against  the 
Queen,  but  against  him.    The  case  of  Harper  v.  Charles- 
worth  (4  B.  &  C.  574),  has  been  referred  to  on  both  sides  ^ 
and  to  some  extent  it  may  be  relied  on  as  authority  on  either 
side  of  the  question.    It  militates  certainly  against  older 
authorities  in  the  language  used,  so  far  that  it  decides  that 
a  person  who  may  be,  legally  speaking,  an  intruder  upon 
the  Crown,  as  having  no  estate  vested  in  him,  may,  never- 
theless, bring  trespass  against  a  wrongdoer  ;  but  the  court 
ground  their  judgment  in  favour  of  the  plaintiff  there,  upon 
the  fact  that  he  was  not  in  fact  an  intruder  upon  the  Crown  ; 
that  his  possession  was  not  wrongful ;  that  the  Crown  could 


470 


queen's  bench,  MICHAELMAS  TERM,  6  VIC. 


not  have  treated  him  as  an  intruder ;  on  the  contrary,  that 
though  he  had  no  legal  title  as  lessee,  he  was  in  possession 
by  permission  of  the  Crown,  and  had  long  paid  rent.  The 
difficulty  the  court  were  under  even  in  that  case  in  sus- 
taining the  action,  is  certainly  a  strong  argument  against 
the  plaintiff's  recovery  here,  for  Ms  possession  was  most 
clearly  tortious — not  pretended  to  be  with  the  permission 
or  knowledge  of  the  Crown  ;  and  he  was  undeniably  an 
intruder.  It  is  impossible  not  to  see,  that  in  holding  this 
plaintiff  clearly  entitled  to  bring  trespass,  as  having  a 
possessory  interest  in  the  soil,  we  must  go  a  great  deal 
farther  than  that  case,  and  farther  than  the  court,  who 
struggled  hard  to  support  the  action,  as  manifestly  founded 
in  justice,  could  find  any  authority  to  warrant.  The  plaintiff 
in  this  case,  so  far  from  having  any  interest  by  permission 
of  the  Crown,  claimed  none.  The  defendant,  on  the  other 
hand,  was  not  a  mere  stranger  to  the  premises  any  more 
than  the  plaintiff  was,  but  had  been  trespassing  on  one  end  of 
the  lot  while  the  plaintiff  was  trespassing  on  the  other,  and 
having  trespassed  longer,  he  presumed,  on  that  ground,  to 
warn  the  plaintiff,  when  he  first  cleared  the  small  piece  of  land 
in  question,  that  he  was  encroaching  on  what  he  thought  fit 
to  call  Ms  lot.  The  plaintiff  neither  denied  his  right  to  remon- 
strate, nor  claimed  any  interest  himself,  any  further  than 
that  he  contended  he  had  not  encroached  over  the  line  (for 
the  adjoining  lot  was  his),  and  declared  that  he  would  not. 
When  the  line  came  to  be  run,  however,  it  turned  out  that 
he  had  encroached,  and  upon  that  mere  encroachment, 
probably  unconsciously  made  for  two  years,  and  unjustly 
persevered  in  for  one  year  afterwards,  he  advances  a  right 
to  call  the  land  thus  trespassed  upon  his,  and  to  treat  another 
intruder  upon  the  Queen's  soil  as  a  trespasser  upon  his  pos- 
session. I  felt  at  the  trial,  that  I  could  not,  upon  any  clear 
authority,  tell  the  jury  that  he  had  a  right  to  their  verdict, 
but  I  left  the  matter  to  them  with  observations  less  positive 
against  his  right  to  recover  than  I  might  have  left  it;  and  now, 
that  they  have  found  for  the  defendant,  I  can  by  no  means 
bring  myself  to  the  opinion,  in  the  face  of  what  is  found  per- 
vading all  our  books,  that  the  right  of  action  is  so  clear  that 
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we  should  set  aside  their  verdict.  I  must  say  that  I  regard 
the  case  of  Harper  v.  Charlesworth  as  any  thing  but  satis- 
factory, so  far  as  it  applies  to  the  general  principle  discussed 
in  it,  though  the  judgment  upon  such  facts  as  were  then 
before  the  court  would  seem  to  be  too  clearly  right  to  admit 
of  question,  I  am,  I  confess,  at  a  loss  to  conclude  from  it, 
whether  the  judges  who  decided  it  would  have  thought  this 
action  sustainable  or  not.  From  some  parts  of  their  judg- 
ment, we  might  suppose  they  would,  and  from  other  parts, 
that  they  certainly  would  not. 

Rule  discharged. 


Oswald  v.  Mewburn. 

Malicious  prosecution — Proof  of  probable  cause. 

Where,  in  an  action  for  malicious  prosecution  for  arson,  it  is  shewn  that  the 
defendant  received  information  through  the  office  of  the  Governor's  Secre- 
tary, that  certain  persons  confined  in  the  Provincial  Penitentiary  could 
give  information  on  the  subject  of  the  burning,  and  the  defendant  went 
accordingly  to  the  Provincial  Penitentiary,  and  there  received  the  written 
statement  of  those  persons  that  the  plaintiff  had  committed  the  arson  : 

Held,  that  if  he  acted  bona  fide  on  this  representation  that  it  formed  a  suffici- 
ent justification. 

The  plaintiff  declared  in  case  for  a  malicious  prosecution 
by  the  defendant,  the  first  and  second  counts  alleging  a 
malicious  arrest  of  the  plaintiff  by  the  defendant  on  a 
charge  of  arson,  with  a  third  count  for  causing  the  plaintiff 
to  be  bound  in  a  recognizance  to  keep  the  peace  towards 
the  defendant  on  the  defendant's  affidavits,  that  he  feared 
that  the  plaintiff  would  take  his  life,  or  do  him  some  bodily 
harm,  or  burn  his  house.    Plea — not  guilty. 

It  was  proved  at  the  trial  that  the  plaintiff's  barn  was 
burnt  in  July  1839.  In  January,  1840,  Hart  and  Baker, 
convicts  in  the  Penitentiary,  made  a  statement  to  the 
warden,  charging  the  plaintiff  with  committing  the  offence 
in  conjunction  with  them,  and  giving  a  detailed  and  circum- 
stantial account  of  the  matter.  The  warden,  in  consequence, 
made  an  official  communication  to  the  Government,  and  the 
defendant  was  apprised  of  it  and  \vent  in  consequence  to  the 
Penitentiary,  where,  in  the  presence  of  the  warden  and  two 
magistrates,  he  took  in  writing  the  statements  made  by  the 
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convicts,  and  they  were  attested  by  the  four  who  were  present. 
The  defendant  a  few  days  afterwards  returned  to  his  residence 
in  the  Niagara  District,  and  there  went  before  two  magistrates 
and  made  two  affidavits  ;  one  charging  the  plaintiff  with 
the  arson,  and  the  other  stating  the  defendant's  fear  of  a 
breach  of  the  peace  by  the  plaintiff,  as  set  out  in  the  third 
count.  The  statements  of  Hart  and  Baker,  which  were  not 
made  on  oath,  expressly  charged  the  plaintiff  with  having 
given  money  to  induce  persons  to  burn  the  defendant's  barn, 
and  with  having  endeavoured  to  procure  persons  to  assassin- 
ate the  defendant.  There  was  a  great  deal  of  evidence 
given  shewing  an  ill-feeling  on  the  defendant's  part  towards 
the  plaintiff  of  many  years'  standing ;  and  it  was  also 
sworn  that  he  had  conducted  this  prosecution  in  very  hostile 
spirit,  but  there  was  no  reason  to  suppose  or  infer  from  the 
evidence,  that  he  did  not  act  in  good  faith  in  receiving  and 
proceeding  upon  the  declaration  of  the  convicts.  The 
learned  judge  told  the  jury  that  the  defendant  was  not 
responsible  for  the  conduct  of  the  magistrates  in  granting 
the  warrants  on  the  information  before  them,  further  than 
by  making  the  charge  ;  and  the  question  was,  was  that 
charge  malicious  and  without  probable  cause,  and  that  it 
could  not  be  said  to  have  been  made  without  probable 
cause,  if  made  upon  a  sincere  belief  of  the  statements  of  the 
convicts,  even  though  these  statements  were  not  on  oath, 
nor  made  by  persons  legally  competent  to  give  evidence. 
The  jury,  which  was  special,  found  for  the  plaintiff  on  the 
third  count,  with  £10  damages,  acquitting  the  defendant  of 
having  acted  maliciously  and  without  probable  cause  in 
charging  the  plaintiff  with  arson.  The  defendant  obtained 
a  rule  Nisi  for  a  new  trial,  on  the  ground  that  the  same 
facts,  which  amounted  to  probable  cause  in  charging  the 
arson,  shewed  also  probable  cause  for  making  the  affidavit 
for  sureties  to  keep  the  peace. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  this  case  very  carefully,  and  are 
of  opinion  that  the  defendant  is  entitled  to  the  relief  he 
prays  for.    If  we  were  not  clear  in  that  opinion,  we  should 
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have  been  unwilling  to  interfere,  as  the  damages  are 
so  moderate  as  to  shew  that  the  jury  acted  temperately, 
and  most  probably  desired  to  do  right,  and  the  conduct  of 
the  defendant  in  some  respects  towards  the  plaintiff  seems 
to  have  been  such  as  may  naturally  have  diminished  the 
chance  of  a  dispassionate  consideration  of  his  case,  though 
they  might  not  have  been  suffered  to  influence  the  verdict 
so  far  as  the  legal  rights  of  the  parties  were  concerned. 
The  case  is  a  very  plain  one,  though  remarkable  in  its 
circumstances.  That  the  defendant's  barn,  situate  on  the 
Niagara  frontier,  was  burned,  and  that  he  had  reason 
to  believe  the  burning  to  be  the  act  of  an  incendiary  is 
not  denied.  The  defendant  did  not  charge  the  plaintiff 
with  the  crime  until  he  had  received  positive  and  par- 
ticular information  against  him,  which  was  specially  com- 
municated to  him  by  the  government,  and  which  he  was 
bound  to  examine  and  enquire  into.  He  knew  nothing 
of  the  convicts,  had  no  communications  with  them,  and 
was  not  aware  of  the  information  they  had  given  until  it 
was  actually  laid  before  him  by  the  government,  and  he 
had  himself  gone  to  Kingston,  and  obtained  their  state- 
ments in  writing  in  the  presence  of,  and  attested  by,  the 
warden  of  the  Penitentiary,  and  two  justices  of  the  peace. 
It  is  true  that  the  informants  were  convicts  ;  that  they  were 
not  sworn,  and  that  they  probably  were  not  legally  compe- 
tent, without  a  pardon,  to  be  received  as  witnesses.  But  it 
is  true,  on  the  other  hand,  that  several  such  outrages  as  they 
confessed  having  participated  in  had  been  committed 
about  that  time,  and  true  also  that  one  of  them  at  least 
had  taken  an  active  share  in  them,  in  consequence  of 
which  he  was  then  undergoing  punishment.  Considering 
the  facts  as  to  the  fire^  which  are  undisputed,  the  particu- 
lar statements  made  by  the  convicts,  and  the  manner  in 
which  they  came  to  the  defendant's  knowledge,  we  think 
that  they  furnished  probable  cause  for  the  defendant  to 
take  the  steps  that  he  afterwards  did.  This  action  could 
only  be  sustained  by  holding  that  the  defendant  was  bound 
to  disbelieve  and  disregard  the  information  he  had  received ; 
but  we  cannot  so  hold.  He  might,  to  be  sure,  have  had 
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good  reason  from  some  cause  lo  be  satisfied  that  there 
was  no  truth  in  Hart's  statement,  and  if  that  was  made 
out  on  evidence,  then  undoubtedly  he  could  not  shelter 
himself  under  a  pretended  belief  of  it.  But  the  evidence 
does  not  enable  us  to  say  that  he  had  the  knowledge  that 
the  statements  were  false.  The  jury  have  thought  that  he 
acted  upon  them  in  good  faith,  so  far  as  regarded  the 
charge  of  arson,  and  acquitted  him  of  malice  therein,  and 
why  they  should  not  also  have  negatived  it  on  the  other 
charge  cannot  easily  be  understood,  since  the  grounds  for 
both  charges  rested  upon  the  same  source  of  evidence  and 
the  same  positive  information.  In  my  opinion,  when  the 
statements  of  Hart  and  Baker  were  shewn,  probable  cause 
was  established  in  law  (in  the  absence  of  evidence  prov- 
ing that  the  information  had  been  obtained  by  a  fraudu- 
lent contrivance,  or  was  known  to  be  wholly  unworthy  of 
belief),  and  the  jury  should  have  been  told  so,  and  were  in 
substance  told  so,  by  the  learned  judge  who  presided  ; 
but  they  found  against  his  opinion,  and  found  a  verdict 
inconsistent  in  itself.  It  was  proved  certainly  that  the 
defendant  had  long  had  an  ill  opinion  of  the  plaintiff,  or 
at  least  indulged  in  ill  feelings  towards  him,  and  there 
were  some  facts  in  evidence  which,  doubtless,  had  a  ten- 
dency to  place  the  defendant  in  a  light  not  favourable  before 
the  jury,  but  they  ought  not  to  have  deprived  him  of  the 
defence  on  this  charge  which  the  facts  did  certainly 
furnish,  even  in  the  opinion  of  the  jury.  It  was  proved 
also  at  the  trial  that  defendant  acted  upon  the  advice  of 
the  Attorney-General. 

Rule  absolute  on  payment  of  costs. 


Commercial  Bank  v.  Jarvis  and  Land. 

Sheriff- — Action  for  money  received  by — Declaration — Breaches. 

In  an  action  on  a  sheriff's  covenant,  it  is  a  good  breach  to  state  that  he  was 
indebted  in  a  named  sum  for  money  had  and  received,  without  specify- 
ing how  or  on  what  occasion  the  money  was  received. 

Covenant  against  the   sheriff  and  his  surety.  The 

plaintiffs,  after  setting  out  the  covenant,  assigned  as  a 
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breach,  that  Jarvis,  the  sheriff  "  was  indebted  to  the  plain- 
tiff in  X1,000  for  so  much  money  had  and  received  by  the 
said  Jarvis  as  such  sheriff  to  and  for  the  use  of  the  plain- 
tiffs, after  the  making  of  the  covenant,  and  while  it  was 
in  full  force,  and  before  the  expiration  of  four  years  from  the 
making  thereof.  Yet  that  the  said  Jarvis  had  not  paid  the 
said  sum,  &c.''  To  this  the  defendant  demurred  specially, 
because  it  was  not  stated  on  what  account,  from  whom, 
and  on  what  process,  or  where,  or  when,  \he  money  was 
received,  nor  that  it  was  received  by  Jarvis  by  virtue  of 
his  office  of  sheriff,  or  that  the  sheriff  was  indebted  within 
the  time  the  covenant  was  in  force.    Joinder  in  demurrer. 

Per  Our. — We  think  that  the  breach  is  good  in  all 
respects.  We  cannot  determine  that  an  action  will  not  lie 
against  a  sheriff  for  money  had  and  received  as  against 
other  persons.  It  is  not  to  be  inferred  that  it  was  upon  a 
multiplicity  of  occasions ;  and  it  is  not  so  stated. 

Judgment  for  plaintiffs. 


Stocking  v.  Cameron. 

Escape — Plea  of  discharge  hy  direction  of  plaintiff's  attorney — Plea  of  satis- 
faction to  plaintiff's  attorney. 

In  an  action  for  an  escape  it  is  a  good  plea  that  the  plaintiff's  attorney, 
having  received  the  debt  and  costs,  authorised  the  sheriff  to  discharge  the 
debtor ;  but  it  is  not  good  to  plead  that  after  the  escape  the  sheriff  paid 
the  attorney  a  sum  of  money  in  full  satisfaction  of  the  original  debt  and 
bests,  and  of  all  damages  arising  from  the  escape. 

Case  against  the  sheriff  of  the  Niagara  district  for  the 
escape  of  one  Gordon  on  mesne  process  at  the  suit  of  the 
plaintiff.  The  defendant  pleaded— 1st :  That  the  defendant 
Gordon  paid  to  the  plaintiff's  attorney  in  the  original  suit  the 
debt  and  costs  in  that  suit,  and  that  the  attorney  authorised 
the  defendant  to  discharge  Gordon,  which  he  did,  and 
which  is  the  same  escape.  2nd :  That  the  defendant,  after 
the  escape,  and  before  this  action,  paiid  to  the  plaintiff's 
attorney  in  the  first  suit,  the  debt  and  costs  endorsed  on 
the  writ  against  Gordon,  in  full  discharge  of  all  damages 
occasioned  by  the  escape.  Demurrer  to  both  pleas,  and 
joinder. 
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Robinson,  C.  J. — The  first  plea  is  good,  for  it  is  a  good 
defence  to  a  charge  of  escape  on  mesne  process  that  the 
plaintiff's  attorney,  having  received  the  debt  and  costs, 
authorised  the  discharge  of  the  debtor.  The  second  plea 
is  bad,  for  it  pleads  in  discharge  of  this  action  that  the 
defendant  paid  the  debt  and  costs  indorsed  on  the  writ  in 
the  original  suit  in  discharge  of  the  damages  for  which  this 
action  is  brought ;  but  the  attorney  in  that  action  had  no 
right  to  do  more  than  discharge  that  action  :  he  could 
not  compromise  the  right  of  the  plaintiff  to  bring  an 
action  for  an  escape,  which,  for  all  that  is  stated,  may 
have  happened  long  before  the  debt  and  costs  were  paid 
in  the  first  suit. 

Judgment  for  defendant  on  the  first  plea, 

for  plaintiff  on  the  second. 


Small  v.  Rogers  and  Johnson. 

Promissory  notes — Action  against  maker  and  endorser — Averment  of  presentment 
to  maker,  and  notice  to  endorser  omitted. 

Where,  in  an  action  against  the  maker  and  endorser  of  a  promissory  note, 
under  5  Wm.  IV.,  ch.  1,  and  3  Vic,  ch.  8,  the  plaintijff  declared  in  the 
form  given  by  the  latter  statute,  but  did  not  aver  presentment  to  the 
maker,  and  notice  to  the  endorser  : 

Held,  on  demurrer  by  both  defendants  on  that  ground,  that  the  plaintiff  was 
entitled  to  judgment  against  the  maker,  and  that  the  endorser  was 
entitled  to  judgment  against  him. 

The  plaintiff  declared  on  a  promissory  note  against  the 
maker  and  indorser  jointly  in  the  form  given  by  the  statute 
3  Vic,  ch.  8,  except  that  he  omitted  to  allege  notice  to  the 
indorser  of  non-payment  of  the  maker,  for  which  omission 
both  defendants  demurred  to  the  declaration,  and  the  plain- 
tiff joined  in  demurrer  for  the  defendants.  It  was  contended 
that  the  declaration,  being  bad  as  against  one,  was  also 
bad  against  the  other,  and  that  they  were  both  entitled  to 
judgment,  while  for  the  plaintiff  it  was  argued  that  the 
count  was  good  against  the  maker,  and  that  there  must  be 
judgment  against  him,  if  not  against  both. 

Robinson,  C.  J. — The  averment  of  notice  to  the  indorser 
is  not  dispensed  with  in  the  form  given  in  the  statute,  and 
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the  declaration  is  bad  as  to  the  indorser ;  but  the  plaintiff 
contends,  that  as  both  maker  and  endorser  have  joined  in 
the  demurrer,  he  is  entitled  to  the  general  judgment,  because 
the  declaration  is  good  against  the  maker.  The  5th  clause  of 
3  Vic,  ch.  8,  provides  that  "in  any  such  action  judgment 
may  be  rendered  for  the  plaintiff  against  some  one  or  more 
of  the  defendants,  and  also  in  favour  of  some  one  or  more 
of  the  defendants  against  the  plaintiff,  according  as  the  rights 
and  liabilities  of  the  respective  parties  shall  ap'pear^  either 
upon  confession,  default,  by  pleading,  or  on  trial,  and  when 
judgment  shall  be  rendered  in  favour  of  any  defendant,  he 
shall  recover  costs  against  the  plaintiff  in  the  same  man- 
ner as  though  judgment  had  been  rendered  for  all  the 
defendants."  It  is  clear  in  this  case,  that  the  declaration 
does  not  state  a  good  cause  of  action  against  the  indorser, 
for  want  of  the  averment  of  notice,  and  I  can  come  to  no 
other  conclusion  than  that  as  the  liability  of  the  maker 
does  appear  by  pleading,  and  the  liability  of  the  in- 
dorser does  not,  the  plaintiff  is  entitled,  under  the  fifth 
clause  of  the  statute,  to  judgment  against  the  former,  and 
the  latter  is  entitled  to  judgment  against  him. 

Judgment  for  plaintifi'  against  Rogers,  and 
for  Johnson  against  plaintiff. 


Leonard  v.  Buchanan. 

Debt — Plea  of  payment — Replication  de  injuria. 

Where,  in  debt  for  rent  on  an  indenture  of  demise,  the  defendant  pleaded 
payment  to  the  superior  landlord  to  avoid  distress,  and  the  plaintiff 
replied  de  injuria  generally,  the  replication  was  held  bad  on  general 
demurrer. 

Debt  on  indenture  of  lease,  for  non-payment  of  rent  of 
£125  per  annum.  Plea,  as  to  £166,  parcel  of  the  said 
rent,  actio  non,  because,  long  before  the  demise  in  the 
declaration  mentioned — to  wit,  on  &c.,  one  George  Gary 
was  seised  in  fee  of  the  premises,  &c.,  and  demised 
the  same  with  the  appurtenances,  to  one  Parker  for  five 
years  at  £250  per  annum,  payable  quarterly,  &c.,  which 
term  afterwards,  and  before  the  demise  from  the  plaintiff 
to  the  defendant,  came  to  the  plaintiff  by  assignment ;  that 
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the  plaintifFdemised  to  the  defendant,  avS  in  the  declaration, 
and  afterwards,  and  before  the  expiration  of  the  term 
granted  by  Gary,  and  before  this  suit — to  wit,  on,  &c., 
£62  10s.,  being  one  quarter's  rent,  became  in  arrear  to 
Gary,  who  demanded  those  arrears  from  Price  and  David- 
son, the  occupiers  of  the  premises,  and  threatened  them 
with  a  distress  for  the  same  ;  whereupon,  to  prevent  such 
distress,  they  paid  to  Gary  £50,  and  afterwards,  on,  &C.5 
£Q2  10s.,  for  another  quarters'  rent  became  due  to  Gary, 
who  demanded  it  of  Price  and  Davidson,  who  paid  the 
sum  of  £75,  under  threat  of  a  distress  ;  and  that  the  defend- 
ant paid  the  plaintiff  the  residue  of  the  said  sum  of  X166. 
Replication — de  injuria.  Special  demurrer  for  duplicity, 
and  that  the  plea,  being  in  discharge  of  the  plaintiff's 
cause  of  action,  and  not  in  excuse,  de  injuria  was  an 
improper  replication.    Joinder  in  demurrer. 

Robinson,  G.  J. — The  replication  is  bad,  being  of  matter 
of  discharge — not  of  excuse — and  if  pleadable  in  this 
action  at  all,  could  not  be  pleaded  to  such  a  defence. 
This  amount  paid  to  the  superior  landlord  was  payment 
to  the  plaintiff,  and  if  under  modern  relaxations  of  the 
principle,  this  replication,  de  injuria^  which  was  formerly 
confined  to  actions  of  tort  to  persons  or  personal  property, 
has  been  extended  to  action  upon  contracts,  yet  it  is  only 
when  the  defence  pleaded  is  matter  of  excuse  for  not  pay- 
ing, not  matter  in  discharge,  to  which  the  plaintiff  can- 
not reply  by  so  general  a  form  of  pleading.  The  admitting 
of  late  years  this  form  of  replication  in  actions  upon 
contracts,  is  a  change  which  has  no  doubt  forced  itself 
upon  the  court  since  the  adoption  of  the  rules  of  pleading, 
but  I  cannot  find  any  case  in  which  such  a  replication 
has  been  allowed  to  a  plea  of  payment,  which  this  in 
effect  is. 

Judgment  for  defendant. 
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-The  Chief  Justice. 
Mr.  Justice  Macaulay. 
Mr.  Justice  Jones.* 
Mr.  Justice  McLean,  f 


Bruneau  v.  Joyce. 

Where  a  defendant  in  execution  on  the  limits,  on  demand  from  the  plain- 
tiff's attorney,  gave  in  a  schedule  of  his  debts  and  property,  amounting 
to  more  than  £2,000,  and  offered  to  assign  the  -whole  for  the  benefit  of 
all  his  creditors,  but  refused  to  give  up  any  part  to  the  plaintiffs  alone, 
he  was  ordered  to  be  committed  to  close  custody  under  4  Wm.  IV.,  ch.  10. 

Application  under  4  Wm.  IV.,  ch.  10,  to  commit  the 

defendant,  a  prisoner  in  execution  on  the  limits,  to  close 

custody.    In  November  last,  the  defendant,  under  notice 

from  the  plaintiff,  returned  a  list  of  his  effects,  consisting  of 

notes  of  hand,  book  debts,  &c.,  amounting  to  <£2082  5s., 

and  a  house  valued  at  £258,  mortgaged  for  j£160,  and 

made  oath  that  these  were  all  his  effects,  except  his  wearing 

apparel,  £%  10s.  in  money,  and  a  watch  ;  that  he  had  ofTered 

his  creditors  an  assignment  of  every  thing  mentioned  in 

the  schedule  for  their  benefit,  and  was  still  willing  to 

make  such  assignment  to  any  person  whom  they  might 

appoint. 

Robinson,  C.  J. — ^It  appears  that  upon  applications 
made  to  two  of  my  brother  judges  in  Chambers,  they 
have  differed  in  their  opinions  of  the  effect  and  intention 
of  the  statute  referred  to.  Though  I  was  at  first  inclined 
to  think  otherwise,  it  appears  to  me  upon  consideration 
of  the  provisions  of  the  statute,  that  we  ought  to  grant  this 
application,  notwithstanding  the  offer  which  the  defendant 
makes  in  his  affidavit  to  assign  all  his  debts  and  effects  to 

Mr.  Justice  Hagerman  sitting  in  the  Practice  Court, 
f  Mr.  Justice  McLean,  having  been  m  the  Practice  Court  last  term,  gave 
no  judgment  in  cases  then  argued. 


Present. — - 

u 
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a  trustee  to  be  chosen  by  his  creditors,  and  for  the  common 
benefit  of  all.  This  plaintiff  cannot  be  called  upon,  I 
think,  to  forego  his  claim  to  priority.  He  has  been  at  the 
costs  of  obtaining  judgment  against  the  defendant  for  a 
debt  of  considerable  amount,  and  can  get  no  part  of  it 
satisfied,  while  the  defendant  is  obliged  to  confess  that  he 
has  securities  and  book  debts  due  to  him,  amounting  to 
more  than  £2,000.  I  cannot  but  conclude,  till  the  contrary 
is  shewn,  that  if  the  defendant  chose  he  could,  from  those 
resources,  pay  all  or  a  considerable  part  of  the  plaintiff''s 
debt,  and  the  intention  of  the  execution  against  his  person, 
and  of  the  statute,  is  to  compel  him  to  make  that  use  of 
them. 

Macaulay,  J. — It  appears  to  me  that  the  statute  4  Wm. 
IV.,  ch.  10,  sec,  4,  contemplates  the  defendant's  doing 
that  which  shall  satisfy  his  debt  as  far  as  it  goes.  An 
assignment  in  trust  is  no  satisfaction  at  all ;  he  would 
remain  on  the  limits,  and  liable  as  before,  and  be  subjected 
to  the  risk  of  losses  and  expenses,  by  proceedings  or 
laches  of  his  creditor  over  which  he  would  have  no  con- 
trol. The  plaintiff"  desires  to  have  an  assignment  of  debts, 
not  in  satisfaction  pro  tanto,  but  to  pay  himself  out  of 
them  ;  and  I  do  not  think  the  act  entitles  him  to  demand, 
or  the  court  to  direct,  that  the  defendant  should  make  him 
a  trustee  of  all  his  debts  and  effects,  without  the  immedi- 
ate satisfaction  of  any  part  of  his  debt.  In  my  construc- 
tion of  the  act,  if  the  debtor  shew  assets  tangible  by  exe- 
cution, the  creditor  should  enforce  his  claim  by  that  process ; 
if  not  so  tangible,  he  should  suggest  to  the  debtor  how  he 
may  satisfy  him,  and  if  the  debtor  refuse,  he  should  then 
apply  to  court  to  commit  him  until  he  does  what  is  reason- 
able and  just  in  the  premises. 

Jones,  J.,  and  McLean,  J,  concurred  with  the  Chief 
Justice. 

Rule  absolute. 
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Wilson  v.  Jamteson. 

It  is  irregular  to  issue  a  Ca.  Sa.  upon  a  judgment  more  than  a  year  old, 
even  though  a  Fi.  Fa.  has  been  issued  within  the  year,  but  not  returned, 
without  a  Set.  Fa. 

Motion  lo  set  aside  a  writ  of  Capias  ad  Satisfaciendum 
issued  in  this  cause,  on  the  ground  that  it  had  been  issued 
on  a  judgment  more  than  a  year  and  a  day  after  the  entry 
thereof,  without  a  previous  writ  having  been  returned  and 
filed.  It  appeared  that  a  Fieri  Facias  had  been  previously 
issued,  but  it  had  never  been  returned  and  filed. 

Fer  Cur. — The  objection  here  is  not  that  the  Fieri 
Facias  sued  out  within  the  year  was  not  actually  returned 
within  the  year,  but  that  it  had  not  been  returned  at 
all  before  the  Ca.  Sa.  was  taken  out.  In  such  a  case 
the  merely  entering  continuances  by  vicecomes  non  misit 
hreve,  is  held  not  to  be  sufficient  to  support  the  subsequent 
writ.  The  sheriff  should  have  returned  it  before  the  Ca. 
Sa.  was  taken  out :  a  writ  of  execution  merely  taken  out 
within  the  year,  and  never  in  any  manner  acted  upon  or 
returned,  does  not  save  the  necessity  of  a  Scire  Facias  to 
revive  the  judgment. 

Rule  absolute. 


McLevy  v.  Vandecar. 

The  court  will  not  inquire  into  the  grounds  upon  which  arbitrators  have 
decided  in  making  an  award,  even  though  it  is  suggested  that  they  have 
opened  a  final  judgment  of  a  competent  court,  under  a  submission  in  the 
common  form,  if  it  does  not  clearly  appear  that  they  have  opened  or  gone 
into  the  merits  of  the  judgment. 

Motion  to  set  aside  award  on  several  grounds,  but  the 
principal  objection  was,  that  the  arbitrators  had  taken  into 
consideration  a  judgment  which  had  been  rendered  for 
McLevy,  and  had  awarded  a  sum  of  money  to  Vandecar, 
which  had  been  decided  against  him  in  the  verdict  on 
which  the  judgment  had  been  entered.  On  shewing  cause 
against  this  rule  JN'isi,  it  was  objected  that  the  rule  was 
not  drawn  up  "on  reading  the  award,"  &c.,  under  rule 
Easter  Term  2,  W.  IV.,  but  as  the  rule  was  discharged  on 
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the  merits,  the  court  did  not  notice  that  point  in  their 
judgment.    The  award  was  for  £20. 

Robinson,  C.  J. — I  do  not  see  upon  the  face  of  the 
award  or  affidavit  on  what  ground  the  £20  was  awarded  ; 
but  nevertheless,  it  may  have  been  on  good  ground  ;  and 
we  are  not  to  open  the  award  to  have  the  grounds  shewn 
to  us.  It  may,  for  ail  we  know,  have  been  just  that 
McLevy  should  recompence  Vandecar  for  the  costs  of  his 
defence  in  aa  action,  which,  by  reasonable  conduct  on  the 
part  of  the  former,  might  have  been  avoided.  It  is  not 
necessarily  an  impeachment  or  reversal  of  the  judgment 
rendered,  that  McLevy  is  now  decreed  to  pay  to  Vandecar 
£20  ;  all  that  can  be  said  is,  that  the  considerations,  which, 
in  the  opinion  of  the  arbitrators,  may  have  made  it  just, 
are  not  pointed  out.  The  award  does  not  profess  to  reverse 
the  judgment,  or  go  into  the  merits  of  it — which,  of  coarse, 
the  arbitrators  could  not  do  ;  at  least  upon  a  reference  in 
the  common  form. 

Rule  discharged. 


Campbell  v.  Carr. 

In  trespass  for  crim.  con.,  the  plaintiff  must  give  strict  proof  of  liis  mar- 
riage ;  mere  casual  conversations  of  the  defendant,  in  which  he  has 
spoken  of  the  V7oman  as  the  plaintiff's  wife,  or  letters  from  him  directed 
to  her  as  such,  are  not  sufficient  admissions  of  the  marriage,  to  obviate 
the  necessity  of  the  strict  proof  of  the  marriage  itself. 

Trespass  for  criminal  conversation  with  the  plaintiff's 
wife.    Plea — not  guilty. 

At  the  trial  the  evidence  of  marriage  was,  that  the 
defendant  addressed  and  sent  letters  to  the  woman  as  Mrs. 
Campbell,  and  spoke  of  her  to  the  witness  who  took  the 
letters  as  Campbell's  wife,  telling  him  not  to  let  her  hus- 
band know  that  he  had  taken  them ;  that  they  lived 
together  as  man  and  wife  ;  that  the  plaintiff  is  a  soldier 
in  a  regular  regiment,  and  allowed  to  live  out  of  barracks 
as  a  married  man.  The  defendant  moved  for  a  nonsuit, 
which  the  learned  judge  was  inclined  to  grant;  but  the 
plaintiff  insisting  on  going  to  the  jury,  they  found  a  verdict 
for  the  defendant,  on  a  charge  that  the  marriage  was  not 
proved. 
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The  plaintiff,  last  term,  moved  for,  and  obtained  a  rule 
Nisi  for  a  new  trial  for  misdirection,  and  on  affidavit,  that 
one  Marshall  had  been  subposnaed,  and  attended  to  give 
evidence,  but  was  accidentally  absent  at  the  time  of  the 
trial,  under  an  impression  that  the  cause  had  been  put  off; 
that  he  could  have  proved  that  the  plaintiff  had  asked 
his  colonel's  leave  to  get  married  ;  that  he  saw  the  party 
going  to  and  returning  from  the  wedding,  and  knows  of 
the  entertainment  given  ;  and  that  they  lived  as  man  and 
wife. 

Robinson,  C.  J. — We  are  of  opinion  that  there  was  not 
such  evidence  given  of  the  fact  of  marriage  as  would  have 
supported  the  verdict,  and  that  the  learned  judge  would 
have  done  wrong  in  laying  it  before  the  jury,  as  proof 
upon  which  they  might,  if  they  were  so  inclined,  find  a 
verdict  for  the  plaintiff. — The  principal  cases  on  the  subject 
are  4  Burr.  2057;  I  Doug.  171;  4  Doug.  33;  1  Esp. 
354 — and  these  are  all  express,  that  as  strict  proof  of  the 
fact  of  marriage  is  necessary  in  this  kind  of  action  as 
on  prosecutions  for  bigamy.  The  result  of  the  several 
decisions  is  more  clearly  laid  down  in  Phillips  on  Evidence, 
2  vol.  "Trespass  for  Seduction,"  than  I  have  seen  elsewhere ; 
but  all  authorities  seem  to  agree  that  strict  proof  of  the 
fact  of  marriage  is  necessary,  unless,  indeed,  it  were 
shewn  that  the  defendant  had  plainly  admitted  the  relation 
to  exist,  as  a  fact  within  his  own  knowledge  ;  which 
admission  it  has  been  intimated,  though  not  decided,  might 
be  received  as  evidence  to  support  the  case.  The  defend- 
ant having  in  this  case  spoken  of  the  woman  as  Mrs. 
Campbell,  and  directed  letters  to  her  accordingly,  and 
having  spoken  of  the  plaintiff  as  her  husband,  does  not 
suffice ;  it  is  evidence  of  the  same  description  as  was 
given  in  the  case  in  Burrows,  only  a  little  stronger.  Such 
proof  still  leaves  the  case  subject  to  that  danger,  which  it 
is  said  to  be  the  policy  of  the  law  to  guard  against,  viz  : 
that  if  reputation  of  marriage  were  taken  as  sufficient  for 
this  purpose,  persons  would  be  rendered  liable  to  actions 
founded  upon  evidence  made  by  the  persons  themselves. 
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who  might  bring  the  action — 4  Burr.  2059.  The  defend- 
ant here  nriay  have  addressed  the  female  as  Mrs.  Camp- 
bell, and  spoken  of  her  as  the  plaintiff's  wife,  when  he 
had  no  knowledge  nor  means  of  knowledge  of  the  fact, 
merely  taking  up  the  common  reputation  on  the  subject. 
But  the  plaintiff's  right  to  damages  must  rest  upon  the  fact 
of  marriage.  If  the  defendant  had  spoken  as  if  he  were 
deliberately  admitting  the  marriage  as  a  fact  of  which  he 
1  pretended  to  have  knowledge,  then  properly  such  evidence 
-  must  have  been  left  to  the  jury.  The  evidence  of  admis- 
sion in  cases  of  bigamy  stands  upon  a  different  ground, 
because  the  defendant  there,  in  acknowledging  marriage, 
speaks  of  a  fact  in  which  he  was  personally  concerned, 
and  of  the  truth  of  which  he  cannot  possibly  be  ignorant. 
The  other  circumstances  proved  here  are  equally  inadmis- 
sible, as  being  only  matters  of  reputation.  If  we  could 
say  that  the  testimony  of  Marshall  as  stated  in  the  affidavit 
would  have  been  sufficient  to  prove  the  marriage,  we 
should  be  inclined  to  grant  a  new  trial  in  consequence  of 
his  accidental  absence,  but  although  such  evidence  might 
be  material,  and  probably  sufficient  to  make  out  the  proof 
of  the  identity  of  the  persons  married,  if  other  evidence 
of  the  marriage  had  been  given,  which  left  the  point  of 
identity  doubtful,  it  was  not  that  evidence  of  the  fact  of 
marriage  which  the  case  requires.  It  is  only  for  the  pur- 
pose of  making  out  the  identity,  that  such  circumstances 
are  admitted  in  evidence.  On  the  whole  case,  we  come 
reluctantly  to  the  conclusion  (considering  the  nature  of  the 
action),  that  we  cannot  properly  set  aside  the  verdict  for 
the  defendant. 

Rule  discharged. 


Magrath  v.  Tinning. 

Where  tlie  plaintijff  sold  goods  to  the  defendant,  who  was  to  give  his  note 
at  three  months  for  the  price,  but  afterwards  took  away  the  goods  with- 
out giving  the  note,  and  the  plaintiff  brought  assumpsit  for  goods  sold, 
before  the  three  months  had  expired  : 

Held,  that  he  could  not  recover  in  that  form  of  action,  as  he  could  only  sue 
on  the  special  agreement  until  the  credit  had  expired. 

Assumpsit  for  goods  sold  and  delivered.  Plea — general 
issue. 
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It  was  proved  that  the  plaintiff,  by  his  agent,  on  the  4th 
of  May,  1842,  sold  4,000  feet  of  timber  to  the  defendant  at 
20s.  per  hundred  :  and  the  defendant  agreed  to  pay  for  the 
timber  by  giving  his  note  for  the  amount  at  three  months 
without  interest.  Without  giving  any  note,  however,  the 
defendant  took  possession  of  the  timber  and  began  to  use  it; 
and  before  the  expiration  of  the  three  months  the  plaintiff 
brought  this  action,  having  first  called  on  the  defendant  to 
give  the  note,  which  he  evaded.  The  defendant  moved  for  a 
nonsuit  on  the  ground  that  this  form  of  action  could  not  be 
sustained  until  the  three  months  had  expired,  but  the 
objection  was  overruled,  and  the  plaintiff  had  a  verdict. 
The  defendant  last  term  obtained  a  rule  Nisi  for  a  new  " 
trial  for  misdirection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  the  evidence  of  the  defendant  was  clear 
and  explicit  that  the  credit  was  given ;  and  although 
it  was  not  so  clearly  shewn  to  be  so  by  the  plaintiff's 
v^^itnesses,  yet,  we  are  of  opinion,  that  if  the  jury  gave 
credit  to  the  defendant's  evidence,  the  plaintiff  was  not 
in  a  situation  to  sue  for  the  price  of  the  timber,  as  he  has 
done,  until  the  credit  expired,  even  though  the  defend- 
ant neglected  or  refused  to  give  his  note,  as  he  had  engaged 
to  do ;  for  his  remedy  then  was  to  sul  him  for  breach  of 
agreement— 4  East,  147  ;  3  B.  &  P.  582.  The  cases  cited 
are  in  point,  and  they  determine  that  the  fact  of  the  pur- 
chaser of  goods  refusing  to  give  his  bill  or  acceptance 
according  to  agreement,  does  not  entitle  the  vendor  to  sue 
at  once  for  the  value  of  the  goods,  as  if  there  had  been 
no  stipulation  about  paying  by  a  bill.  The  case  in  2  Stark. 
202,  does  not  vary  from  this  principle,  though  at  first  sight 
it  may  seem  to  do  so.  The  facts  there  were  very  different : 
•  the  goods  were  sold  at  three  months'  credit,  and  the  vendor 
agreed  that  if,  at  the  end  of  the  three  months,  the  purchaser 
would  give  a  bill  payable  in  three  months,  he  would  take 
it.  The  defendant  contended  that  he  was  entitled  to  six 
months'  credit  before  he  could  be  sued  for  the  price  of  the 
goods,  but  Lord  Ellenhorough  decided  that  the  absolute 
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credit  was  for  three  months  only,  and  that  if  the  purchaser 
wished  to  avail  himself  of  the  further  indulgence  offered 
to  him,  he  should  have  given  the  bill,  since  that  was  made 
the  condition  of  his  receiving  further  credit.  Here  the 
goods  were  in  fact  sold  at  three  months'  credit,  and  Sir  James 
Mansfield^  in  Brooke  v.  White,  1  New  Reports  300,  explained 
the  law  on  this  point  clearly.  "  When  a  person  sells  goods 
upon  a  certain  credit,  to  be  paid  for  by  a  bill  at  a  certain 
date,  he  can  maintain  no  action  for  goods  sold  until  the  ex- 
piration of  the  period  at  which  such  bill  would  become  due, 
because  the  goods  are  not  agreed  to  be  paid  for  till  that 
time :  if  the  bill  be  not  given,  he  may  bring  an  action  on 
the  special  agreement,  because  he  is  deprived  of  the  par- 
ticular security  agreed  upon,  but  when  the  whole  time  has 
expired  and  no  bill  has  been  given,  why  may  he  not  bring 
an  action  for  the  money  which  is  then  due  ?  After  the 
expiration  of  the  period  of  credit,  it  is  of  no  use  to  give  the 
bill,  for  the  party  is  then  entitled  to  receive  his  money." 

Rule  absolute  without  costs. 


McKenzie  y.  Mewburn. 

It  is  no  ground  of  objection  to  a  noti'^e  of  action  against  a  magistrate,  that 
the  plaintiff  declared  by  a  different  attorney  from  the  one  by  whom  notice 
was  given  and  process  issued. 

A  commitment  by  a  magistrate  for  contempt,  if  there  be  no  recorded 
conviction,  should  shew  that  the  party  was  convicted  of  the  contempt — 
stating  that  he  was  charged  with  it,  is  insufficient. 

Quxre. — Whether  a  justice  of  the  peace  executing  his  duty  in  his  own  house, 
and  not  presiding  in  any  court,  can  legally  punish  for  a  contempt  com- 
mitted there. 

Trespass  against  a  justice  of  the  peace.  Plea — general 
issue. 

Notice  of  action  was  put  in,  signed  by  James  Boulton, 
plaintiff's  attorney,  and  writ  issued  by  him  also,  declara- 
tion by  G.  Brock,  plaintiff's  attorney.  The  trespass 
complained  of  was  committed  under  a  warrant  from  the 
defendant,  directed  to  the  keeper  of  the  gaol  of  Niagara, 
and  directing  him  to  receive  into  his  custody  the  body  of 
William  McKenzie,  therewith  sent  by  him  the  said  John 
Mewburn,  one  of  the  justices,  &c.,  and  charged  by  him 


m'kenzie  v.  mewburn. 


487 


upon  view  with  contempt,  and  indecent  and  insolent  beha- 
viour in  his  presence,  by  insulting  and  obstructing  him  in 
the  execution  of  his  duty  and  office  as  such  justice  of  the 
peace,  by  using  contemptuous  language,  asking  imperti- 
nent questions,  and  making  grimaces,  and  holding  up 
his  hand  in  a  scornful  manner — and  to  detain  him  in  his 
custody  in  the  gaol  aforesaid  for  one  calendar  month  for 
his  contempt  and  insolence  aforesaid ;  and  if  the  statute 
empowers  the  said  W.  McKenzie  to  be  employed  in  labour 
in  the  said  gaol,  then  the  gaoler  was  to  act  accordingly 
under  this  warrant.  The  plaintiff  had  been  taken  to  the 
Niagara  gaol  and  detained  there.  There  was  no  convic- 
tion put  in,  but  the  defendant  moved  for  a  nonsuit  on  the 
notice  of  action,  and  on  the  ground  that  the  warrant  of 
commitment  afforded  a  sufficient  defence.  Leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  and 
a  verdict  was  found  for  the  plaintiff  for  £45. 

The  defendant  obtained  a  rule  Nisi  accordingly,  which 
was  argued  last  term.   And  the  court  now  gave  judgment. 

Robinson,  C.  J. — With  respect  to  the  objection  that  the 
notice  of  action  is  signed  by  one  attorney,  and  the  record 
shews  the  action  brought  by  another,  there  is  nothing  in 
that,  for  the  process  was  issued  by  the  attorney  who  gave 
the  notice,  though  the  plaintiff  afterwards  declared  by 
another ;  but  he  may  have  changed  his  attorney  properly, 
and  if  not,  the  irregularity  in  any  thing  subsequent  to  the 
process  could  not  affect  the  sufficiency  of  the  notice. 

Upon  the  substantial  merits  of  the  case,  I  apprehend 
that  the  defendant  has  got  into  a  difficulty  from  which  the 
court  cannot  relieve  him,  however  free  from  blame  he 
may  have  been  as  regards  his  intention.  The  first  point 
is,  whether  a  justice  of  the  peace,  transacting  business  as 
a  magistrate  in  his  ov/n  oiiice,  can  legally  punish  a  party 
for  a  contempt  committed  while  the  justice  is  there  in  the 
execution  of  his  duty,  and  not  while  he  is  sitting  in  a 
court  of  justice  and  acting  judicially.  In  Pettit  v.  Adding- 
ton  (Peake  N.  P.  C.  87),  Lord  Kenyon  intimated  a  strong 
doubt  upon  the  point,  and  many  years  later  the  court  in 
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Rexw,  James  (5  B.  &  Al.  894,)  guard  themselves  against 
giving  any  opinion  on  that  question,  not  being  driven  to 
decide  it  in  order  to  dispose  of  the  case,  and  not  feeling 
clear  upon  the  point,  as  we  may  infer.  In  8  D.  &  R.  166, 
the  court  avoids  the  question ;  the  facts,  they  said,  did  not 
fairly  bring  it  up,  and  they  carefully  abstain  from  pro- 
nouncing any  opinion,  in  Strange  421,  they  seem  to 
assume  that  the  justice  may  commit  in  a  case  like  the 
present ;  and  7  Taunt.  63,  I  thought  at  first  seemed  to 
countenance  the  same  principle,  but  the  court  there  also 
rather  avoid  deciding  the  point.  Some  text  writers  are 
less  guarded  in  speaking  of  this  power,  and  seem  to  assume 
it,  but  I  have  not  found  good  express  authority  to  support 
it.  No  doubt  where  a  person  brought  before  a  justice 
behaves  insolently,  he  may  be  committed  for  obstructing  the 
justice  in  the  execution  of  his  office,  either  with  a  view  to 
remove  the  obstruction,  that  the  business  may  proceed,  or 
in  order  to  his  being  indicted  and  punished  for  the  con- 
tempt ;  and  it  appears  to  me  that  some  of  the  cases  have 
arisen,  where  the  justices  have  committed  upon  a  warrant, 
the  form  of  which  would  be  proper  enough  when  regarded 
as  a  commitment  for  trial,  but  which,  being  brought  in 
question  as  commitment  in  punishment  for  a  contempt, 
have  been  adjudged  bad,  because  they  directed  the  party 
to  be  imprisoned,  not  for  any  definite  time,  but  till  delivered 
by  due  course  of  law — 5  B.  &  Al.  895.  In  those  cases,  as 
here,  I  observe  that  the  warrant  states  that  the  defendant 
was  charged  wixh  contempt,  not  that  he  had  been  convicted 
or  adjudged  guilty  of  a  contempt,  a  form  of  warrant  very 
proper  if  commitment  for  trial  only  were  in  view,  but  not 
sufficient,  I  think,  when  the  party  is  imprisoned,  as  in  this 
case,  for  punishment.  It  is  true  no  objection  to  the  war- 
rant on  this  ground  was  taken  in  the  cases  I  refer  to,  though 
the  warrant  was  assumed  to  be  intended  as  a  commitment 
upon  a  conviction,  and  was  so  treated  ;  but  there  being  in 
ail  the  cases  another  clear  defect  upon  which  the  imprison- 
ment was  held  illegal,  the  warrant  was  probably  less 
closely  scrutinized.  Now,  in  this  case,  admitting  what  I 
am  not  able  to  say  rests  on  clear  authority,  that  this 
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defendant  might  punish  summarily  for  a  contempt  com- 
mitted while  he  was  executing  his  duty  as  a  justice  of 
the  peace  in  his  own  house,  and  not  presiding  in  any  court, 
yet  it  must  certainly  appear  that  he  did  regularly  convict 
the  party.  If  he  had  shewn  a  conviction  properly  drawn 
up  and  shewing  all  that  was  necessary  to  make  the  com- 
mitment legal,  then,  I  apprehend  he  would  be  entitled 
to  have  full  credit  placed  in  such  recorded  conviction  as  to 
the  facts  stated  in  it.  Here  there  is  no  recorded  conviction, 
but  I  am  inclined  to  think  that  the  legality  of  the  commit- 
ment may  be  shewn  by  the  warrant  alone,  if  that  bears  on 
the  face  of  it  a  statement  of  all  that  ought  to  appear,  but  I 
cannot  say  that  this  warrant  does  this  ;  it  slates  only  that 
the  defendant  was  charged  with  a  contempt,  not  that  he 
had  been  called  on  to  answer  the  charge,  and  been 
adjudged  guilty,  nor  does  it  import  in  any  manner  that  he 
was  convicted,  and,  for  all  that  appears,  the  defendant 
may  have  given  the  plaintiff  no  other  intimation  of  the 
charge  than  sending  him  to  gaol  under  the  warrant.  I 
think  that  the  warrant  should  have  stated  that  he  had  been 
convicted  of  contempt,  not  merely  charged  with  it,  or  at 
.any  rate  that  the  evidence  should  in  some  way  have  shewn 
the  fact  of  conviction,  and  the  manner  of  it  ;  but  it  does 
not,  nor  can  I  discover  where  or  how  any  conviction  took 
place.  For  these  reasons  I  think  the  defence  was  not 
made  out,  and  the  rule  must  be  discharged.  I  do  not 
consider  that  a  warrant  was  necessary  merely  for  sending 
the  person  to  gaol.  The  commitment,  I  think,  placed  the 
party  legally  in  custody,  if  all  else  had  been  regular.  In 
that  respect  the  defendant's  proceeding  seems  borne  out 
by  several  of  the  cases  referred  to. 

Rule  discharged. 


Kerey  v.  Lewis  et  al. 

Where,  in  case  for  tlie  disturbance  of  a  ferry,  the  jury  gave  a  perverse  ver- 
dict for  the  defendant,  contrary  to  the  law,  evidence,  and  judge's  charge,  a 
new  trial  was  granted  without  costs.  I 

Case  for  the  disturbance  of  the  plaintiff's  ferry,  granted 
to  him  by  the  Crown,  between  the  shore  of  this  Province 
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and  Black  Rock,  across  the  Fort  Erie  Rapids  in  the  river 
Niagara.  At  the  trial  the  plaintiff's  right  by  grant  from 
the  Crown  was  clearly  proved,  and  the  disturbance  of  that 
right  by  the  defendants,  by  carrying  over  passengers,  horses 
and  carriages,  lor  hire,  for  many  weeks  in  succession,  was 
as  clearly  established.  The  learned  judge  directed  the 
jury  in  favour  of  the  plaintiff,  but  they  found  for  the 
defendants,  and  the  plaintiff  moved  last  term  for  a  new  trial 
without  costs,  the  verdict  being  clearly  against  law  and 
evidence  ;  and  the  rule  having  then  been  granted,  and 
argument  had,  the  court  now  gave  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants  have  contended  that  they  did  not  disturb 
the  plaintiff 's  right,  because  they  did  not  start  from  precisely 
the  same  point  on  this  side  of  the  river;  but  it  is  equally 
an  interference  with  the  plaintiff's  right,  whether  they 
adopt  the  same  point  of  departure  that  the  plaintiff  does, 
or  set  out  from  some  spot  a  little  below  or  above — 4  T.  R. 
666  ;  6  B.  &  C.  703.  The  franchise  granted  by  the 
government  would  be  of  little  value  to  the  lessee,  though 
he  pays  a  considerable  annual  rent  for  it,  were  every  one 
at  liberty  to  set  up  another  ferry  as  near  as  might  suit  his 
convenience.  But,  in  fact,  it  was  proved  clearly  at  the 
trial,  that  the  defendants,  setting  out  with  their  ferry  boat 
from  a  point  lower  down  the  river  than  the  plaintiff 's 
landing,  passed  up  to  a  point  as  high,  and  sometimes 
higher,  than  the  plaintiff  traverses,  and  then  crossed  the 
Fort  Erie  Rapids  to  Black  Rock,  so  that  they  may  be 
literally  said  to  have  ferried  over  and  upon  the  plaintiff's 
ferry.  The  defendants  further  urge  as  an  excuse  for  their 
proceeding,  that  the  plaintiff,  since  he  obtained  the  right, 
has  removed  the  ferry  to  a  point  less  convenient  for  the 
country  generally  than  the  one  w^hich  had  been  used  before. 
But  the  obvious  answer  to  that  is,  that  if  the  patent  does 
not  limit  the  terminus  of  the  ferry  to  any  precise  point,  it 
leaves  a  discretion  to  the  grantee,,  which  it  is  reasonable 
to  suppose  he  will,  for  his  own  sake,  exercise  in  such  a 
manner  as  will  make  the  ferry  the  most  generally  conve- 
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nient,  and  therefore  most  productive.    If  there  were  indeed 
any  abuse  of  the  kind  intimated,  it  would  concern  the 
public  to  inquire  what  remedy  exists  for  it  in  the  power  of 
regulation  given  by  statute  to  the  Court  of  Quarter  Ses- 
sions, or  in  the  means  of  control  which  the  Executive 
Government  can  apply.    But  whatever  might  be  the  fact 
or  the  law  in  this  respect,  nothing  can  be  clearer  than 
that  the  defendants  can  have  no  right  to  sit  in  judgment 
upon  the  possessor  of  the  franchise,  and,  upon  their  own  idea 
of  what  is  due  to  the  public,  usurp  the  privilege  which 
has  been  granted  by  a  solemn  instrument  under  the  great 
seal,  by  putting  themselves  in  the  place  of  the  grantee  It 
is  indeed  difficult  to  persuade  oneself  that  any  of  these 
arguments  can  have  been  used  in  justification  of  the 
defendants'  acts,  with  a  serious  impression  that  they  could 
or  ought  to  avail  any  thing  in  a  court  of  justice.    But  the 
defendants  have  given  as  a  further  reason  why  this  verdict 
should  be  allowed  to  stand,  that  even  if  the  defendants  have 
interfered  illegally  with  the  plaintiff's  right  of  ferry,  yet 
the  damages  to  be  recovered  are  so  small  that  it  would  be 
contrary  to  the  usual  practice  to  grant  a  new  trial.    It  is 
true  that  in  general  the  small  amount  of  a  demand  to  be 
recovered,  or  the  trifling  extent  of  damages  really  sus- 
tained, influences  the  court  in  refusing  to  grant  a  new 
trial,  unless  where  the  objections  against  the  verdict  are 
very  strong  and  clear,  and  in  some  cases  even  when  they 
are  so.    But  actions  brought  as  this  is,  in  order  to  try  or 
establish  a  right,  stand,  as  is  well  known,  upon  a  different 
footing.    When  the  right  to  an  office,  or  to  a  franchise  of 
any  kind,  is  disputed,  the  point  is  often  tried  in  much 
more  expensive  tribunals  than  this,  by  suing  for  a  sixpence 
or  a  shilling,  which  has  been  received  by  one  party  in  the 
shape  of  a  fee  or  a  toll,  and  as  the  other  party  maintains 
illegally  5  and  it  is  in  accordance  with  this  distinction,  that 
either  party  in  such  a  suit  may  carry  the  cause  by  appeal 
to  the  last  resort,  when  only  a  few  shillings  may  be 
directly  involved  in  the  judgment,  although  in  actions  of 
another  nature  he  cannot  appeal  to  England  unless  the 
amount  involved  be  as  much  as  £500  sterling.    If  the 
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defendants  in  this  case,  not  acting  in  open  defiance  of  the 
plaintiff's  right,  nor  intending  to  question  it,  had  either 
unwittingly  trespassed  upon  it,  or  had  by  stealth  interfered 
with  it  to  a  trifling  extent,  and  the  plaintiff,  rigourously 
maintaining  his  exclusive  privilege,  had  failed  in  obtain- 
ing a  remedy  at  the  hands  of  the  jury,  when  the  law  had 
been  correctly  stated  by  the  court,  I  do  not  say  that  we 
should  certainly  have  not  interposed  in  such  a  case — we 
must,  of  course,  have  done  what  we  felt  to  be  our  duty 
under  all  the  circumstances;  but  it  is  very  certain  that  a 
verdict  so  rendered  in  a  case  of  that  description  would 
have  been  attended  with  very  different  considerations  from 
the  present.  Here  the  defendants  are  proved  to  have 
actually  set  up  a  rival  ferry,  and  to  have  maintained  it 
openly  for  weeks  together^  transporting  more  than  a  hun- 
dred passengers  for  hire,  besides  carriages  and  horses. 
Their  determined  opposition  has  been  continued  from  that 
time,  and  while  this  action  has  been  pending,  and  in  the 
face  of  the  public,  indicating  an  utter  disregard  of  the 
plaintiff's  right ;  and  now^  when  the  plaintiff  seeks  his 
remedy,  the  defendants  do  not  either  deny  the  fact,  nor 
throw  themselves  upon  the  indulgence  of  the  plaintiff  or 
the  jury,  but  they  deny  the  plaintiff's  right,  vindicate  what 
they  have  done,  and  shew  no  disposition  to  retract  or 
desist,  but  wholly  deny  the  claim  of  the  plaintiff  to  redress. 
Under  such  circumstances,  if  the  defendants  had  ferried 
but  one  passenger  instead  of  a  hundred,  the  smallness  of 
the  damages  that  were  in  question  in  the  cause  would  not 
have  been  a  material  circumstance.  The  court  must  look 
to  the  importance  of  the  right  w^hich  has  been  invaded, 
and  which  has  been  denied,  and  to  the  public  and  private 
reasons  which  make  it  necessary  that  such  rights  should 
receive  the  protection  of  the  law.  There  is  another 
argument  used  for  the  defendants — that  two  juries  have 
before  given  verdicts  for  these  defendants  in  this  cause, 
and  that  this  jury  was  a  special  one.  With  regard  to  the 
jury  being  special,  which  is  sometimes  admitted  to  have 
weight,  because  such  a  jury  is  said  to  be,  to  a  certain 
extent,  one  of  the  party's  own  choosing,  that  consideration 
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has  much  less  force  here  from  the  facts  disclosed  in  the 
affidavits  on  which  this  rale  was  moved.  It  appears  that 
the  special  jurors  did  not  all  attend,  and  that  a  person  was 
named  as  a  talesman  who  had  been  one  of  the  common 
jury  by  which  before  a  verdict  had  been  found  for  the 
defendants,  and  that  he  sat  on  the  jury,  the  objection  to 
him  not  having  been  discovered  in  time  to  be  obviated. 
But  the  motion  for  the  new  trial  is  not  rested  on  this 
ground.  The  verdict  was  clearl}''  against  law  and  evi- 
dence. The  learned  judge  has  reported  to  us  that  at  the 
last  trial,  as  on  former  occasions,  the  defendants  persevered 
in  resting  their  defence  upon  the  legal  ground  which  has 
been  adjudged  against  them  upon  this  same  record,  after 
full  argument  and  deliberate  consideration  by  the  court. 
If  the  legal  question  referred  to  had  been  finally  adjudged 
in  another  case,  and  between  other  parties,  the  jury  should 
not  have  been  asked  to  find  in  opposition  to  the  opinion  of 
the  court  upon  a  clearly  legal  point  ;  but  when  it  had 
been  expressly  adjudged  upon  demurrer  in  this  same 
cause,  the  defendants  ought  to  know  that  if  they  are 
inclined  to  question  that  judgment,  the  proper  constitu- 
tional course  is  by  appeal  to  a  higher  tribunal.  The  ques- 
tion is  on  the  record,  and  is  one  of  that  nature  (affecting 
future  rights),  that  m'ay  be  carried  to  the  Queen  in  Council. 
The  judgments  of  the  court  given  as  this  was  are  binding 
upon  the  court  itself,  and  upon  all  the  judges  of  it  when 
acting  individually,  and  they  are  no  less  binding  on  the 
practitioners  of  the  court.  It  is  not  a  proper  course 
for  any  counsel  to  take  to  appeal  from  the  court  to  a 
jury  upon  a  legal  point ;  and  it  is  incumbent  on  us  for 
the  sake  of  all  other  suitors  in  all  other  cases,  to  let  it 
be  clearly  understood  that  such  a  course  of  proceeding 
can  settle  nothing,  and  can  serve  no  purpose  but  to  pro- 
duce expense  to  the  party  who  adopts  it.  There  is  hardly 
any  case  in  which  a  jury  might  not  be  moved  upon  plaus- 
ible grounds  to  set  themselves  against  the  law  of  the  land, 
and  even  the  express  provisions  of  statutes,  by  arguments 
upon  the  hardship  of  the  case,  or  the  impolicy  of  the 
enactment,  and  in  no  case  with  less  reason  than  the 
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present.  When  the  defendants  first  raised  the  question 
that  the  Crown  could  not  grant  a  right  of  ferry  between 
this  and  a  foreign  country  over  the  narrow  waters  which 
separate  them,  it  was  after  such  ferries  had  been  forty  or 
fifty  years  in  daily  use  under  grants  fronn  the  Crown,  regu- 
lated by  the  Courts  of  Quarter  Sessions  under  the  express 
enactment  of  the  Legislature  ;  I  say  this,  although  in  the 
statute  referred  to  nothing  express  is  said  about  the  United 
States,  because  nobody  doubts  that  the  Legislature  had 
these  ferries  chiefly  in  view,  as  those  most,  calling  for 
regulation,  the  number  of  other  ferries  being  small  in  pro- 
portion, and  their  importance  in  every  point  of  view  much 
less.  The  defendants  might  have  known  also  that  the 
right  in  question  had  been  frequently  under  the  considera- 
tion of  this  court  many  years  ago,  and  been  clearly  recog- 
nised. There  cannot  be  less  than  ten  or  a  dozen  ferries 
between  this  Province  and  foreign  states,  which  stand  on 
the  same  footing  as  the  one  in  question,  and  which  it  is 
most  important  should  be  under  regulation,  as  they  are, 
and  always  have  been.  Nevertheless,  if  the  defendants 
chose  for  the  first  time  expressly  to  question  a  right,  which 
had  always  been  assumed,  and  never  contested  before, 
they  had  an  undoubted  right  to  do  so,  but,  having  sub- 
mitted the  question  to  the  proper  tribunal,  and  the  decision 
being  against  them,  it  is  no  longer  open  to  them  to  rest 
their  defence  upon  that  grounds  The  jury  were  told  this 
by  the  learned  judge,  and  it  might  have  been  expected 
that  the  defendants'  counsel  would  himself  have  stated  to 
the  jury  the  same  fact,  because  that  course  is  usual.  There 
can  be  no  clearer  ground  for  a  new  trial  than  when  the 
jury  mistakes  the  law,  especially  in  a  matter  where  an 
important  legal  right  is  in  question.  Where  they  are  told 
that  the  law  has  been  in  the  very  case  before  them 
referred  to  the  judgment  of  the  court  and  formally  adjudg- 
ed, and  they  still  take  upon  themselves  to  decide  it  against 
that  opinion,  that  is  something  more  than  an  accidental 
mistaking  of  the  law — it  is  confounding  duties  which  it  is 
absolutely  necessary  should  be  kept  distinct.  If  they 
have  repeatedly  in  the  same  case  taken  the  same  course, 
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it  is  to  be  lamented,  because  it  only  adds  to  the  evils  of 
litigation,  and  it  lends  to  create  embarrassment  and  want 
of  harmony,  where  it  is  for  the  common  good  that  all 
should,  in  a  correct  spirit,  fulfil  their  several  duties  in 
administering  the  laws.  The  court,  however,  are  not 
responsible  for  any  inconveniences  which  may  be  occa- 
sioned by  departing  from  the  principles  which  they  are 
bound  to  maintain.  Their  duty  is  obvious,  and  they  have 
no  alternative  but  to  discharge  it. 

Rule  absolute  without  costs. 


McGiLLis  V.  Martin,  Sheriff. 

It  is  not  necessary  in  a  new  assignment  in  trespass  to  state  time  and 
place ;  it  is  sufficient  to  allege  that  the  trespasses  complained  of  were 
committed  at  other  and  different  times,  and  on  other  and  different  occa- 
sions than  as  in  the  plea  mentioned. 

Trespass  quare  clausum  fregit  and  de  bonis  asportatis. 
The  defendant  justified  under  a  writ  of  fieri  facias^  and 
the  plaintiff  replied,  admitting  the  issuing  of  the  writ  of 
fieri  facias  and  its  delivery  to  the  defendant,  and  continuing 
thus,  "but  the  said  plaintiff*  saith  that  the  said  several 
trespasses  in  the  introductory  part  of  the  said  plea 
mentioned,  and  thereby  attempted  to  be  justified,  and 
for  the  committing  whereof  he  the  said  plaintiff*  hath 
above  in  his  said  declaration  complained  against  him, 
^were  committed  by  the  said  defendant  at  another  and 
different  time,  and  on  another  and  diff*erent  occasion  than 
by  virtue  of  the  said  writ,  or  in  execution  thereof,  and  also 
after  the  return  of  the  said  writ  in  the  said  plea  mentioned." 
The  defendant  demurred  specially  to  this  new  assignment, 
"because  there  was  no  certain  time  and  place  alleged  when 
or  where  the  trespasses  were  committed  ;  that  the  defend- 
ant's justification  was  not  admitted,  and  yet  the  plaintiff 
says  that  the  trespasses  were  committed,  at  other  and 
different  times,  and  on  other  and  different  occasions,  and 
that  the  trespasses  now  assigned  are  not  stated  to  be 
diff'erent  from  that  justified."    Joinder  in  demurrer. 
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Robinson,  C.  J. — The  first  objection  raised  is,  that  the  new- 
assignment  of  the  plaintiff  does  not  give  lime  and  place  to 
the  trespasses  newly  assigned,  but  it  is  not  necessary  that  it 
should.  It  is  true  that  the  plaintiff  in  new  assigning  most 
frequently  replies  that  he  brought  his  action  against  the 
defendant,  "  for  that  he,  the  said  defendant,  on,  &c.,  at,  &c., 
broke  and  entered,  &c.,  and  not  for  the  said  supposed  trespass- 
es, &c."  But  1  have  found  several  precedents  in  books  of 
forms  and  reported  cases,  in  which  the  day  and  place  are 
not  repeated,  but  the  plaintiff  newly  assigns,  as  in  this 
case,  reverting,  of  course,  to  the  time  and  place  mentioned 
in  the  count ;  and  I  have  no  doubt  that  many  more  such  pre- 
cedents may  be  found.  There  can  be  no  necessity  for 
stating  time  and  place  in  the  new  assignment,  for  the 
plaintiff  is  only  adverting  to  the  same  trespass  of  which 
he  has  already  complained  in  his  declaration.  He  is  not 
setting  out  a  different  act  of  trespass  from  that  in  his 
count — if  he  were,  it  would  be  a  departure.  He  is  only 
correcting  an  error  of  the  defendant,  in  supposing  that  the 
entry  which  he  says  he  made  under  the  authority  of  the 
fiei'i  facias^  is  the  trespass  of  which  the  plaintiff  had  com- 
plained ;  in  other  words,  the  plaintiff  says  the  trespass  of 
which  I  complained  as  committed  on,  &c.,  at,  &c.,  w^as  a 
different  trespass  from  that  to  which  you  have  applied 
your  justification.  The  other  objection  seems  equally 
groundless.  The  defendant  has  argued  as  if  the  plaintiff 
must  be  looked  upon  as  having,  in  his  replication,  set 
entirely  on  one  side,  and  placed  out  of  view  the  trespasses  of 
which  he  complained  in  his  declaration,  and  had  contented 
himself  with  denying  that  the  trespasses  of  which  the 
defendant  has  given  an  account  in  the  body  of  his  plea 
were  committed  on  different  occasions  and  at  different 
times  from  those  which  he  stated  in  his  plea.  If  that 
w^ere  really  so,  then  he  would  indeed  be  abandoning  his 
own  ground  of  action,  and  idly  entering  into  a  dispute 
with  the  defendant  about  other  transactions  which  might 
be  wholly  unconnected  with  it.  But  it  appears  to  me  that 
neither  the  grammatical  construction  of  the  language  of 
the  replication,  nor  the  obvious  intent  and  meaning  of  the 
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pleadings  will  permit  us  to  take  them  in  that  sense.  If 
the  plaintiff  shews  no  other  trespasses  than  such  as  the 
defendant's  plea  of  justification  will  apply  to,  he  must 
fail  at  the  trial  ;  if  he  proves  a  trespass  to  w^iich  the 
justification  cannot  apply,  he  succeeds.  If  the  plaintiff 
knew  that  he  could  prove  a  trespass  committed  after 
the  return  of  the  writ,  and  which  therefore  could  not  be 
justified  under  it,  his  plainest  course  would  have  been  to 
reply  de  injuria,  admitting  the  writ,  which,  of  course,  he 
could  have  done  as  safely  as  if  no  writ  had  ever  issued  ; 
but  this  replication  is  not  subject  to  the  objection  taken  in 
Lucas  et  al.  v.  Nockells  (10  Bing.  157),  namely,  that  it  is  in 
fact  a  replication  de  injuria,  and  in  part  a  new"  assignment. 
It  amounts  to  this:  "I  do  not  deny  that  you  have  had 
a  fieri  facias  delivered  to  you  against  my  goods,  but  the 
trespasses  which  I  complain  of  were  done  at  dilierent 
times  from  those  you  speak  of,  and  after  the  w^rit  was 
returnable."  The  precedent  referred  to,  as  exactly  agreeing 
with  these  replications,  of  9  Went.  122,  bears  the  signatures 
of  Sir  Vicary  Gibbs  and  Mr.  Lawrence,  the  latter  signing 
the  replication,  and  the  other  taking  issue  on  it  as  a  proper 
new  assignment.  There  could  scarcely  have  been  two 
names  of  greater  eminence  as  pleaders  attached  to  it,  and 
I  see  nothing  in  authority  or  reason  to  shew  the  form  of 
pleading  to  be  bad.  The  plaintiff  does  not  say  by  it  that 
the  acts  that  the  defendant  describes  as  being  done  under 
Xhe  fieri  facias y  were  done  at  a  different  time  from  that 
stated  by  him,  but  he  says  that  the  trespasses  mentioned 
in  the  introductory  part  of  the  defendant's  plea,  and 
thereby  attempted  to  be  justified,  and  for  the  committing 
whereof  he,  the  plaintiff,  has  complained,  were  done  at 
another  and  different  time  than  under  the  writ.  Now, 
surely  the  trespasses  which  the  defendant  has  attempted 
in  the  introductory  part  of  his  plea  to  justify  are  (as  the 
plaintiff  says),  the  trespasses  of  which  he  the  plaintiff  has 
complained  ;  if  they  were  not,  the  plea  would  have  been 
idle  and  absurd,  and  might  as  well  have  been  pleaded  to 
any  other  action  depending  in  the  court.  The  defendant 
doubtless  must  be  taken  to  have  imagined  that  he  was 
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about  to  justify  the  trespasses  in  the  declaration,  when  he 
described  the  acts  done  by  him  under  the  writ,  and  the 
plaintiff,  in  his  replication,  corrects  his  error,  and  tells  him 
that  they  are  different  acts,  and  not  the  same  as  he 
has  supposed  they  were. 
Jones,  J.,  concurred. 


Phinney  et  al.  v.  Smith. 

In  an  action  against  one  of  two  joint  makers  of  a  promissory  note,  the 
maker  not  joined  is  a  competent  witness  for  his  co-maker,  to  prove 
illegality  of  consideration  for  the  note,  upon  receiving  a  release. 

Assumpsit  on  a  promissory  note  made  by  the  defendant 
jointly  with  Rice  and  Conrod,  payable  to  the  plaintiffs, 
against  the  defendant  alone.    Plea — general  issue. 

At  the  trial,  after  proof  of  the  note,  the  defendant 
asked  to  call  Rice,  one  of  the  joint  makers,  to  prove 
illegality  of  consideration,  and  offered  to  release  him,  but 
it  was  held  that  whether  released  or  not  his  evidence  was 
inadmissible,  and  the  court  having  refused  to  receive  his 
testimony,  the  jury  found  for  the  plaintiffs.  The  defendant 
obtained  a  rule  Nisi  for  a  new  trial,  on  the  ground  of  his 
having  been  improperly  rejected,  and  his  rule  was  now 
after  argument,  made  absolute. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rule  must  be  made  absolute. 
Whatever  may  be  the  prudence  of  relaxing  the  rule  to  the 
extent  to  which  it  has  been  relaxed,  the  modern  authorities 
do  certainly  not  support  the  objection  to  the  competency  of 
Rice  as  a  witness.  In  the  argument  two  cases  in  this 
court  were  referred  to,  but  neither  of  them  applies.  Dudley 
V.  Moore  (3  O.  S  74),  was  the  case  of  a  joint  maker  of  a  pro- 
missory note  not  sued,  and  offered  by  the  defendant,  his 
co-contractor,  as  a  witness  in  his  favour,  but  he  was  not  re- 
leased, and  was  rejected  on  that  ground.  The  other  case  was 
Ferric  v.  Starkweather  (Dra.  Rep.  422),  in  which  the  defend- 
ant and  one  Brown,  his  partner,  had  indorsed  a  note,  and 
the  defendant  being  sued  alone  offered  his  partner,  Brown, 
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as  a  witness  to  prove  that  they  had  indorsed  the  note  merely 
to  enable  the  indorser  to  collect  it  for  them,  and  had  hot 
transferred  it  for  value.  Tliere  the  witness  had  been 
released,  but  the  court  decided  that  he  was  incompetent, 
not  merely  because  he  was  a  joint  contractor,  but  because 
he  was  a  partner,  and  as  such  had  an  interest,  which  the 
release  could  not  extinguish.  The  reason  of  the  distinc- 
tion is  explained  in  the  judgment.  It  is  a  distinction 
recognised  in  all  treatises  on  evidence,  and  is  supported  by 
numerous  authorities,  though  it  seems  to  have  been  broken 
in  upon  by  the  decision  in  the  case  in  4  B.  &  Ad.  760. 
Roscoe  on  evidence,  116,  120,  122.  The  case  before  us 
stands  on  other  grounds.  I  confess  I  should  have  thought 
it  safer  and  more  reasonable  to  hold  the  joint  maker  of  a 
note  incompetent  as  a  witness  from  his  direct  interest  in 
defeating  the  plaintiff's  action,  since  the  failure  of  the 
plaintiff  to  recover  against  his  co-contractor  effectually 
and  at  once  discharges  himself.  This  must,  I  think, 
create  such  a  bias  as  a  release  can  not  be  safely  trusted 
to  for  removing.  The  case  of  Slegg  et  al.  v.  Phillips,  4  A.  & 
E.  852),  was  referred  to  in  the  argument.  The  language 
of  the  court  there  is  strong  against  the  propriety  of  receiv- 
ing this  witness  ;  but  we  mu»t  consider  that  the  witness  in 
that  case  had  not  been  released,  and  upon  that  ground  I 
lake  it  the  decision  went.  Taking  this  to  be  the  case 
merely  of  one  of  several  joint  makers  of  a  joint  promissory 
note  sued  alone,  and  no  plea  of  non-joinder  in  abatement, 
I  think  the  more  recent  authorities  in  England  disable  us 
from  holding  that  either  of  the  other  makers  not  sued  may 
not  be  called  as  a  witness  by  the  defendant,  upon  being 
fully  released  by  the  latter~2  M.  &  R.  427  ;  2  M.  &  W, 
199;  1  M.  &  W.  214.  If  we  could  see  that  in  any  event 
the  plaintiffs  could  bring  an  action  against  Rice,  after 
having  succeeded  or  failed  in  recovering  against  this 
defendant,  then  we  should  of  course  hold  the  witness  to  be 
incompetent ;  but  all  the  cases  assume  that  the  plaintiff, 
having  proceeded  against  one  of  the  makers  of  a  joint 
note  can  have  no  remedy  against  the  other.  We  considered 
'  this  case  not  to  be  afTected  by  the  statute  7  W.  IV.,  ch.  3, 
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sec.  18.  It  is  a  point  to  be  considered,  that  this  witness, 
himself  one  of  the  makers  of  the  note,  was  offered  as  a 
witness  to  prove  the  illegality  of  the  consideration  on 
which  the  note  was  given — in  other  words,  to  destroy  a 
security  made  by  himself.  That  this  would  not  at  one 
period  of  one  law  have  been  allowed,  is  clear  ;  and  that 
doctrine  was  supported  by  great  names,  and  founded,  I 
think,  in  reason  and  sound  principles  ;  but  the  contrary 
has  of  late  years  been  so  uniformly  held,  and  seems  to  be 
so  fully  acquiesced  in,  that  we  are  compelled  by  authority 
to  decide  that  the  witness  was  admissible  to  prove  that 
defence  as  well  as  any  other. 

Rule  absolute. 


McCrae  v.  Osborne  et  al. 

A  notice  to  produce  a  writ  of  execution  issued  by  Court  of  Request  Com- 
missioners, some  few  days  after  the  commencement  of  an  assize,  the 
defendants  being  more  than  90  miles  from  the  assize  town  : 

Held  insufficient. 

Held  also,  that  the  notice  was  not  dispensed  with  by  the  writ  being  pleaded 
in  justification,  the  general  issue  being  also  on  the  record. 

Trespass  de  bonis  asportatis.  Pleas — general  issue,  and 
justification  as  Commissioners  of  Court  of  Requests,  and 
seizure  of  goods  under  warrant  of  execution  issued  in 
a  suit  in  the  Court  of  Requests  against  the  defendant. 
Replication,  de  injuria.  At  the  trial  the  plaintiff  proved 
a  notice  to  produce  the  warrant,  served  upon  the  defendants' 
attorney  four  days  aftejr  the  assizes  commenced,  but  five 
days  before  the  day  of  trial,  which  was  objected  to  as 
too  late,  because  the  defendants  resided  more  than  100 
miles  from  the  assize  town.  The  plaintiff,  however,  con- 
tending that  it  was  in  time,  as  he  expected  to  have  pro- 
"cured  the  warrant  from  the  bailiff',  who  informed  him  only 
on  the  day  on  which  the  notice  to  produce  was  served, 
that  a  year  before  he  had  given  it  to  one  of  the  defendants, 
secondary  evidence  was  admitted  by  the  learned  judge, 
with  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if 
the  notice  was  not  in  sufficient  time.  The  defendants 
moved  a  rule  Nisi  accordingly,  the  plaintiff  having 
obtained  a  verdict  for  £Q  5s.,  and  on  the  argument  the 
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Attorney-General  contended  that  the  notice  was  in  good 
time,  as  the  defendants  had  justified  under  the  warrant, 
and  their  attorney  niust  therefore  be  supposed  to  have 
been  in  possesion  of  it,  and  that  the  distant  residence  of 
the  defendants  was  therefore  immaterial ;  and  the  court 
having  taken  time  to  consider,  now  gave  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  find  it  consistently  maintained  in  the  treatises  on 
evidence,  and  in  modern  cases,  that  a  notice,  to  be  suflLici- 
ent,  must  be  served  on  the  defendant's  attorney  before  the 
opening  of  the  assizes,  or  rather  before  the  first  day  of  the 
assizes,  when  his  client  resides  out  of  the  assize  town, 
so  that  it  might  be  necessary  to  send  to  the  country  before 
the  document  could  be  procured.— 5  C.  &  P.  303  ;  1  M.  &  R. 
259  ;  2  M.  &  W.  450  ;  3  Bing.  164  ;  R.  &  M.  83  ;  M.  &  M. 
96  ;  1  C.  &  P.  188  ;  5  C.  &  P.  394.  Here  the  notice  was 
served  on  the  defenda-nts'  attorney  in  Toronto  on  the  13th 
of  October,  the  assizes  having  been  commenced  on  the 
10th.  The  trial,  it  is  true,  did  not  take  place  till  some 
days  after  the  13th,  but  the  defendants  were  both  resident 
nearly  100  miles  from  the  assize  town.  In  ruling  this 
notice  to  be  sufficient,  therefore,  we  should  be  allowing  a 
latitude  inconsistent  with  the  practice,  and  establishing 
an  exception  which  would  destroy  the  certainty  of  the 
rule.  I  have  found  no  modern  case  that  would  warrant  it. 
I  say  this  with  reference  to  the  general  circumstances  of 
the  case,  but  we  are  asked  to  depart  from  the  rule,  because 
the  attorney  having  justified  under  this  warrant,  must  be 
presumed  to  have  had  it  in  his  custody — 1  C.  &  P.  188 ; 
R.  &  M.  47  ;  8  D.  &  R.  208 ;  R.  &  M.  329  ;  2  C.  &  P.  126  ; 
3  C.  &  P.  19  ;  M  &  M.  96;  1  M.  &  R.  201  ;  4  Dowl. 
655.  The  only  distinction  which  the  books  seem  to  recog- 
nise is,  where  the  client  is  abroad  (that  is,  out  of  the 
kingdom,)  the  writing  (if  it  be  material  to  the  case)  may 
have  been  presumed  to  be  left  in  the  possession  of  the 
attorney,  but  only  when  he  is  abroad.  Here  it  is  suggested 
that  we  may  create  a  new  exception,  and  hold  a  notice 
sufficient  that  was  served  three  days  after  the  assizes 
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commenced,  though  the  defendant  live  at  a  distance, 
because  they  justified  under  the  warrant  in  this  special 
plea.  If  we  admit  the  exception  on  this  ground,  we  must 
assume  that  the  pleas  would  not  have  been  framed  with- 
out the  warrant  being  in  the  attorney's  possession,  but 
they  might  have  been,  and  that  upon  instructions  of  the 
most  general  kind  ;  all  in  fact  that  was  necessary  to  do 
was  to  know  the  name  of  the  bailiff.  Then  we  must  assume 
further  that  the  attorney,  having  once  had  the  w^arrant  in 
his  possession,  did,  of  course,  not  return  it,  although  the 
issues  on  special  pleas,  as  the  record  stood  at  the  trial 
would  not  have  made  it  necessary  to  produce  the  warrant. 
What  has  occurred  in  this  case  must  be  constantly  hap- 
pening in  England,  as  well  as  here — namely,  that  a  paper 
set  out  by  one  party  in  his  pleading  may  be  required  by 
the  other  party  to  be  produced  on  the  trial,  but  I  find 
no  intimation  of  the  time  of  serving  the  notice  being 
affected  by  that  circumstance,  and  I  think  w^e  should  not 
break  in  upon  the  well-settled  rule  by  creating  this 
additional  exception  for  the  first  time.  Upon  the  ground, 
therefore,  of  the  notice  not  having  been  served  in  time, 
and  it  being  necessary  to  prove  the  w^arrant  to  make  out 
the  case  against  the  defendants  under  the  general  issue, 
we  are  of  opinion  that  the  rule  for  a  nonsuit,  on  the  point 
reserved,  must  be  made  absolute. 

/       Rule  absolute. 


Doe  Proudfoot  v.  McCrae. 

A  deed  purporting  to  be  a  deed  of  bargain  and  sale,  but  containing  no 
statement  of  consideration,  pecuniary  or  otherwise,  and  no  sufficient  proof 
of  consideration  aliunde  : 

Held,  void  in  law  against  a  bond  fide  purchaser  for  value  at  sheriff's  sale 
under  judgment  and  execution,  although  the  jury  had,  by  their  verdict, 
negatived  any  fraud  in  fact  in  the  deed  expressing  no  consideration. 

Ejectment  by  purchaser  at  sheriff's  sale  under  an 
execution  against  the  brother  of  the  defendant. 

On  the  trial  a  deed  was  produced  on  the  part  of  the 
defendant  from  Christopher  McCrae,  the  defendant  in  the 
execution,  dated  the  day  before  the  judgment  was  entered 
on  which  the  execution  issued,  but  the  deed  contained 
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no  expression  of  consideration,  either  pecuniary  or  of  any 
other  nature  whatever;  and  there  was  no  evidence  of  any 
consideration  having  been  actually  given  by  the  defendant 
to  Christopher  McCrae,  although  it  was  proved  that  it 
had  been  stated  that  the  farm  had  been  purchased  for  the 
defendant,  and  it  had  been  so  treated  in  the  family  of  the 
McCraes;  and  the  jury,  by  their  verdict,  negatived  any 
fraud  in  the  transaction  between  the  brothers,  having 
found  for  the  defendant,  subject  to  the  opinion  of  the  court, 
as  to  whether  the  deed  was  not  void  and  ineffectual  for 
want  of  any  consideration  being  expressed,  and  if  the 
court  should  be  of  that  opinion,  the  verdict  should  be 
entered  for  the  plaintiff. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  deed  is  wholly  silent  respecting  the  consideration 
on  which  it  was  made,  and  supplies  therefore  no  proof  of 
consideration  pecuniary  or  otherwise.    It  does  not  profess 
to  have  been  made  from  natural  love  and  affection,  nor 
does  the  relationship  of  the  parties  appear  in  it.    It  cannot 
therefore  be  looked  upon  as  a  covenant  to  stand  seized, 
and  even  if  it  could  be  so  regarded  it  would  be  a  mere 
voluntary  conveyance,  and  as  such  could  not  be  sup- 
ported against  the  title  of  the  plaintiff,  a  bond  fide  purchaser 
for  value,  even  though  he  had  notice.    The  same  conse- 
quence would  follow,  if  vve  could  support  it  as  a  release 
at  common  law,  made  to  the  defendant,  being  in  possession 
(supposing  that  point  clear),  in  which  case  it  might  operate 
without  the  statute,  and  a  pecuniary  consideration  would 
not  be  indispensible  ;  but  being  a  voluntary  conveyance,  it 
could  not  have  effect  against  the  statute  27  Eliz.    We  are 
therefore  compelled  to  ask  ourselves  what  proof  there  is  of 
a  consideration  to  enable  the  deed  to  operate  as  a  bargain 
and  sale,  for  though  no  consideration  is  expressed  in  it, 
proof  of  consideration  aliunde  may  be  received ;  and  such 
consideration  need  not  be  of  the  full  value  of  the  estate, 
or  bearing  any  near  proportion  to  it,  provided  the  estate 
were  hond  fide  sold  for  that  consideration,  nor  need  it  be 
in  money,  nor  actually  paid  at  the  time,  an  agreement  to 
pay  it  being  sufficient.    But  I  see  no  evidence  to  support 
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the  deed  oq  any  of  these  grounds.  It  was  attempted  to 
be  shewn  that  Christopher,  the  defendant's  brother,  origi- 
nally purchased  the  estate  for  the  defendant,  and  some 
evidence  was  given  for  the  purpose  of  shewing  that  the  land 
had  been  in  part  paid  for  by  the  defendant,  although  that 
fact  was  not  established,  and  no  evidence  whatever  was 
given  of  any  thing  having  been  paid  or  agreed  to  be  paid, 
until  long  after  this  deed  was  given,  which  is  now  ques- 
tioned. Of  course  payments  made  voluntarily  afterwards, 
even  if  by  the  defendant's  own  friends,  could  not  avail 
to  establish  the  deed,  if,  when  it  was  given,  it  was  void 
for  want  of  any  consideration  given  or  agreed  to  be  given  ; 
and  as  to  the  idea  of  establishing  a  resulting  trust  for  the 
benefit  of  the  defendant,  that  cannot;  be  done  by  parol 
evidence  unsupported  by  any  thing  on  the  face  of  the  deed, 
for  the  effect  would  be  to  change  an  estate,  which  on  the 
face  was  given  to  the  use  of  Christopher,  to  an  estate  to 
the  use  of  the  defendant,  without  any  written  evidence 
declaring  or  creating  a  trust,  and  without  any  written 
evidence  of  facts,  which  might  by  implication  of  law, 
create  a  trust  in  favour  of  the  defendant.  The  deed  to 
Christopher  purports  to  be  made  to  his  own  use  ,and  for  a 
valuable  consideration,  and  in  the  face  of  this  there  can 
be  no  parol  evidence  received  to  shew  that  the  considera- 
tion moved  from  another ;  and  that  he  took  the  estate  merely 
as  a  trustee.  The  statute  of  frauds  prohibits  it. — Erop  v. 
Norton  (2  Atk.  75) ;  Bac.  Ab.  Uses,  E.  3  ;  Gilbert  Uses  6  ; 
1  &  313. — Nor  would  it  be  sufficient  if  it  were  shewn  by 
legal  evidence  that  part  of  the  purchase  money  was  paid 
by  the  defendant.  A  trust  does  not  result  by  operation  of 
law,  except  where  the  whole  purchase  money  is  paid  by 
one  person.  I  am  satisfied  that  we  cannot  uphold  the 
defendant's  title  on  the  footing  of  a  resulting  trust ;  and 
that  as  a  voluntary  conveyance  the  defendant's  deed 
must  fall  to  the.  ground,  on  account  of  the  title  advanced 
by  the  plaintiff  as  a  hond  fide  purchase  for  value.  The 
only  question  is,  whether  such  a  consideration  has  been 
shewn  as  will  enable  it  to  operate  as  a  bargain  and  sale, 
and  in  our  opinion  none  has  been. 

Judgment  for  plaintiff.  > 
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GissiNG  ET  ux.,  Executors,  v.  Hopper. 

The  Bank  of  British  North  America  in  England,  received  money  there  to  be 
transmitted  to  A.  B.  in  Upper  Canada,  and  sent  a  letter  of  credit  to  A.  B. 
to  receive  the  money  at  a  branch  of  the  bank  in  Toronto.  The  letter  was 
taken  out  of  the  post  office  in  Canada  (A.  B.  having  in  the  meantime 
died)  and  A.  B's  name  forged  on  the  letter  of  credit,  and  the  money 
received  by  some  person  unknown : 

Held,  that  A.  B's  executrix  was  entitled  to  recover  the  money  from  the 
bank  in  Toronto  as  money  had  and  received  to  A.  B's  use. 

Assumpsit  against  defendant,  as  manager  of  the  Branch 
of  the  Bank  of  British  North  America  in  Toronto,  by  the 
plaintiffs,  Gissing  and  his  wife,  executrix  of  Thomas 
White  deceased,  for  money  had  and  received  to  the  use  of 
testator,  laying  promises  to  both  the  testator  and  executrix. 
Plea — general  issue. 

At  the  trial  it  was  proved,  that  in  October,  1839,  the 
directors  of  the  Bank  in  London  made  a  bill  or  draft 
directed  "  to  the  manager  of  the  Bank  of  British  North 
America  in  Toronto,"  directing  him  "to  pay  or  account  for 
to  Thomas  White,  Blenheim,  Oxford  County,  London  Dis- 
trict, the  sum  of  £339  3s.,  sterling,  together  with  the  cur- 
rent premium  of  exchange,  without  further  advice,  &c." 
White  died  in  Canada  in  August,  1839,  and  this  bill  having 
been  obtained  from  the  post  office,  was  presented  to  Mr. 
Hunter,  the  then  manager  of  the  bank,  by  some  person 
fraudulently  representing  White,  and  paid  to  such  person 
in  January,  1840.  Mrs.  White,  the  widow,  now  Mrs. 
Gissing,  the  executrix,  went  to  England  soon  after  her 
husband's  death,  and  there  learning  that  this  bill  had  been 
sent  out,  obtained  an  order  from  the  directors  in  London 
to  the  manager  here  to  pay  her  the  money.  This  order 
she  duly  presented  on  her  arrival  in  Toronto,  and  payment 
of  the  money  was  refused,  on  the  ground  that  it  had  been 
already  paid  to  another  party,  and  she  was  told  she  must 
pursue  any  legal  remedy  she  might  have  for  the  recovery 
of  the  money.  The  defendants  objected  that  the  Branch 
here  could  not  be  sued  for  money  received  in  England,  and 
that  the  plaintiffs  could  only  recover  interest  from  the  time 
that  probate  of  White's  will  was  granted.  On  the  first  point 
the  defendants  had  leave  to  move  to  enter  a  nonsuit,  and 
3  s  VOL.  VI. 
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on  the  second,  to  reduce  the  verdict  by  striking  out  the 
amount  of  interest  objected  to.  The  defendants  obtained  a 
rule  on  both  points. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  think  when  the  Bank  of  British  North  America 
took  the  money  in  England  and  engaged  to  remit  it  to 
White  in  Canada,  they  in  effect  promised  to  pay  him  in 
Canada  the  sum  they  had  received.  It  is  not  like  the  case 
of  Williams  v.  Everett  et  al.  (14  East  582),  because 
there  is  no  third  party  intervening,  no  agent,  between 
whom  and  White  it  might  be  said  there  was  no  privity.  It 
is  the  Bank  all  the  way  through  ;  and  as  White  could  have 
had  an  action  against  the  Bank  in  England,  if  they  had 
given  no  direction,  so  might  he  sue  them,  (that  is  the  Bank^ 
not  the  agent)  in  Canada,  for  a  sum  which  they  had 
undertaken  to  pay  there.  The  Bank  is  to  be  looked  upon 
as  having  received  this  money  to  be  paid  to  White  in 
Canada,  and  liable  to  an  action  in  Canada,  where  the 
demand  arises,  and  is  to  be  enforced.  It  is  just  such  a  case 
as  Gribbs,  C.  J.  supposes  in  Pinto  v.  Santos  5  Taunt.  447.  I 
think  the  agent  there  by  recognising  the  order,  when  pre- 
sented to  him,  though  unfortunately  by  a  person  having  no 
title  to  It,  admitted  that  the  Bank  had  the  money  in  Canada 
to  be  paid  to  White,  and  held  it  for  him.  It  has  not  been 
contended  that  the  Bank  were  discharged  by  the  payment 
to  the  person  falsely  personating  White ;  and  it  is  quite 
clear  that  they  were  not.  As  to  the  interest:  interest  could 
only  be  chargeable  from  the  time  of  demand  by  the  execu- 
trix after  probate ;  there  could  clearly  be  no  default  in  not 
paying,  and  no  obligation  to  pay,  till  the  person  truly 
entitled  appeared  and  demanded  the  money. 

Rule  absolute  for  reducing  verdict  only. 


m'kAY  v.  LYONS. 
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McKay  v.  Lyons. 

Where  a  jury  found  £5  damages  for  the  plaintiff,  with  a  condition  that  each 
party  should  pay  his  own  costs,  which,  on  being  refused  by  the  court, 
they  altered  to  a  verdict  for  the  defendant,  with  the  same  condition,  and 
subsequently,  to  an  unconditional  verdict  for  the  defendant,  a  new  trial 
was  granted  without  costs. 

On  the  trial  of  this  cause,  there  was  much  contradictory 
evidence  given,  but  the  weight  of  the  evidence  was  clearly 
in  favour  of  the  plaintiff,  and  the  jury,  after  a  proper 
charge  from  the  learned  judge,  came  into  court  with  a 
verdict  for  the  plaintiff  for  £5,  with  a  condition  that  each 
party  should  pay  his  own  costs  ;  this  verdict  the  learned 
judge  told  them  he  could  not  take,  and  they  then  went  out 
and  returned  with  a  verdict  for  the  defendant,  with  a  con- 
dition that  the  plaintiff  should  not  pay  costs,  which  was 
also  refused,  and  they  then  returned  an  unconditional 
verdict  for  the  defendant,  which  the  plaintiff  had  obtained 
a  rale  nisi  to  set  aside  without  costs. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  there  ought  to  be  a  new  trial  without  costs. 
The  case  does  not  clearly  resemble  that  of  Levi  v.  Milne  in 
4  Bing.  195,  because  there  the  court  were  enabled  to  say 
clearly  and  distinctly  that  the  plaintiff  was  entitled  to  a 
verdict,  and  the  jury  accordingly  agreed  to  find  one  for 
him  for  nominal  damages  ;  but  being  told  by  the  judge  that 
their  verdict  would  carry  costs,  they  changed  their  minds, 
and  found  for  the  defendant.  We  cannot  say  here,  1  think, 
that  upon  the  evidence  the  plaintiff  was  certainly  entitled 
to  a  verdict,  because  the  testimony  was  contradictory,  and 
if  the  jury  placed  implicit  credit  in  some  of  the  defend- 
ant's witnesses  they  would  have  been  well  warranted  in 
finding  in  his  favour ;  but  it  appears  to  us  that  the  weight 
of  evidence  was  clearly  for  the  plaintiff;  nevertheless,  the 
whole  evidence  was  such  that  if  the  jury  had  found  a 
verdict  for  the  defendant,  it  is  not  probable  that  we  would 
have  disturbed  it.  But  the  jury  first  found  for  the  plaintiff 
conditionally,  which  they  could  not  do,  and  afterwards. for 
the  defendant,  with  a  condition  added  also,  but  being  told 
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that  this  was  equally  inadmissible,  ihey  at  length  came 
into  court  with  a  verdict  for  the  defendant  in  the  usual  way. 
This  is  so  unsatisfactory  a  termination  of  the  suit,  that  we 
think  the  ends  of  justice  require  a  new  trial. 

Rule  absolute. 


Croker  v.  Hoggan. 

In  debt  on  a  submission  bond,  conditioned  to  abide  by  the  award  of  certain 
arbitrators  or  an  umpire  indifferently  chosen  between  the  parties,  a  plea 
that  the  arbitrators  did  not  make  any  award,  "nor  did  any  umpire  duly 
appointed,  make  any  award,"  according  to  the  condition,  was  held  bad  on 
special  demurrer,  Macaulay,  J.  dissenting. 

Debt  on  bond  conditioned  for  the  performance  of  an 
award.  Plea — that  the  arbitrators  named  in  the  condition 
did  not  make  any  award,  nor  did  any  umpire  duly 
appointed  make  any  award,  according  to  the  condition. 

Special  demurrer,  because  it  was  not  alleged  that  no 
award  was  made  "  of  and  concerning  the  premises,"  and 
that  the  plea  was  argumentative  in  denying  that  any 
umpire  duly  appointed  made  an  award. 

Robinson,  C.  J. — It  is  clear  that  there  is  nothing  in  the 
first  of  these  causes  of  demurrer.  If  the  arbitrators  made 
no  award,  it  is  clear  that  they  could  have  made  none  "  of 
and  upon  the  premises,''  Upon  the  other  ground  of  demur- 
rer the  plaintiff  is  entitled  to  prevail.  I  take  the  plea  to 
contain  a  negative  pregnant,  involving  the  admission,  for 
all  that  appears  to  the  contrary,  that  an  umpirage  was  made 
but  not  by  an  umpire  duly  appointed,  and  so  leaving  it 
uncertain  whether  the  defendant  meant  to  deny  that  an 
umpirage  was  made,  or  to  deny  the  legality  of  the  ap- 
pointment of  the  umpire.  If  the  submission  had  said 
any  thing  about  the  umpirage  being  made  by  an  umpire 
duly  appointed,  then  upon  tlie  principle  of  some  cases,  it 
might  have  been  said  that  the  defendant  was  entitled  to 
negative  the  umpirage  according  to  the  words  used  in  the 
submission;  but  it  is  not  so  here.  I  think  also  that  the 
objection  to  the  plea  is  sufficiently  taken  by  saying  that  it 
is  argumentative  ;  that  is,  that  it  does  not  say  simply  and 
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directly  that  no  umpirage  was  made,  but  may  mean  to  say 
so  argunDentatively,  and  in  point  of  legal  effect  only,  by 
affirming  that  none  was  made  by  a  person  duly  appointed, 
leaving  it  uncertain  whether  it  is  not  meant  to  be  admitted 
that  an  umpirage  was  made,  but  by  a  person  not  duly 
appointed  umpire.  The  umpire,  according  to  the  submis- 
sion, is  to  be  "indifferently"  chosen  3  and  it  may  be 
intended  to  object  that  he  was  appointed  by  drawing  lots, 
or  allowed  to  be  named  by  one  of  the  parties,  or  is  not  an 
indifferent  person,  being  interested  in  the  event,  &c.  It 
may  be  said  that  an  umpirage  by  a  person  not  duly 
appointed  is  no  umpirage,  and  that  the  one  form  of  ex- 
pression is  only  tantamount  to  the  other ;  but  there  is,  in 
my  opinion,  a  great  difference  between  pleading  that  no 
umpirage  was  duly  made,  and  that  no  umpirage  was 
made  by  a  person  duly  appointed.  In  a  late  case  of 
Bell  V.  Tuckett,  1  Dowl.  N.  S.  458;  Tindal,  C.  J., 
said,  that  unless  a  plea  is  open  to  the  objection  of  being 
bad  on  the  ground  of  duplicity,  it  cannot  be  said  to 
contain  a  negative  pregnant.  Now,  I  think  that  this  plea 
involves  a  double  defence.  If  it  had  stated  in  terms  that 
the  umpire  appointed  by  the  arbitrators  had  made  no 
umpirage  by  the  day  named  ;  and  further,  that  an  umpirage 
was  made  by  one  A.  B.,  before  the  day  named,  but  that 
he  was  not  the  umpire  duly  appointed  by  the  parlies,  this 
would  have  been  bad  for  duplicity,  and  the  plea,  as  it 
stands,  I  think  leaves  it  uncertain  on  which  of  these  two 
defences  the  party  means  to  rely  ;  and  leaves  it  equally 
open  to  him  to  advance  either.  It  seems  to  intimate  that 
an  umpirage  was  made  in  fact,  but  by  a  person  not  duly 
appointed  ;  but  it  may  mean,  that  although  an  umpire  was 
duly  appointed,  he  made  no  umpirage.  Upon  special  de- 
murrer, a  plea  in  such  terms  must,  in  my  opinion,  be  held 
bad  ;  and  the  case  of  Hume  v.  Liversedge,  (1  Dowl.  660), 
is  a  strong  authority  to  that  effect,  and  to  shew  that  the 
defect  in  this  case  is  sufficiently  pointed  out.  I  think  that 
the  plaintiff  is  entitled  to  judgment. 

Macaulay,  J. — I  am  of  opinion  that  the  plea  is  good, 
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as  I  conceive  that  saying  that  no  umpire  duly  appointed 
made  any  award,  is  equivalent  to  saying  no  umpire  made 
any  award,  which  is  good,  and  not  double.  The  plea  may 
impliedly  admit  an  umpire  appointed,  but,  if  not  duly 
appointed  according  to  the  condition,  the  appointment 
would  be  void  as  respected  the  bond ;  and  it  was  for  the 
plaintiff  to  support  his  declaration  by  shewing  a  good 
appointment,  not  for  the  defendant  to  admit  an  appoint- 
ment and  point  out  wherein  it  was  not  according  to  the 
condition.  The  defendant  had  a  right  to  throw  it  upon  the 
plaintiff  to  shew  a  valid  appointment  by  a  qualified  nega- 
tive, and  both  the  negatives,  of  an  umpire  duly  appointed, 
and  of  an  award  made  according  to  the  submission,  are 
qualified,  and  they  would  still  be  so,  though  the  word  duly 
were  omitted.  The  effect  would  be  the  same,  and  the 
rules  of  pleading  to  conditions  of  the  kind  seem  to  admit 
of  their  being  both  denied  in  one  plea,  though  in  some 
points  of  view  a  negative  pregnant ;  both  being  conditional 
by  the  terms  of  the  submission. 

Jones,  J. — I  am  of  opinion  that  the  plea  is  bad  for 
duplicity,  and  containing  a  negative  pregnant.  The  proper 
plea  would  have  been  "no  award,"  or  the  plea  should  have 
negatived  the  making  an  award  by  the  umpire  in  the  terms 
expressed  in  the  submission,  omitting  the  word  "  duly." 
As  pleaded,  it  is  left  in  doubt  whether  the  defendant 
means  to  deny  that  the  umpire  made  any  award,  or  that 
any  umpire  was  duly  appointed. 

Judgment  for  plaintiff,  Macaulay^  J.,  dissenting. 


KiRBY  v.  CaHILL,  one,  &C.  AND  WaLKER. 

A  joint  action  of  trover  is  maintainable  against  the  purchaser  of  goods  at 
sheriff's  sale,  and  the  attorney  for  the  plaintiff,  who  indemnifies  the 
sheriff  for  the  sale,  by  a  person  whose  goods  have  been  illegally  taken 
and  sold  as  the  goods  of  the  execution  debtor. 

Trover. — The  plaintiff  proved  that  certain  goods  which 
had  been  sold  at  sheriff's  sale,  as  the  property  of  a  third 
parly,  belonged  to  him,  and  he  brought  this  action  to 
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recover  their  value  against  the  purchaser  at  sheriff's  sale, 
and  the  attorney  for  the  former  suit,  who  had  indemnified 
the  sheriff,  and  at  whose  instance  the  goods  had  been  sold. 
A  verdict  was  found  for  the  plaintiff  against  both  defend- 
ants, and  a  new  trial  was  moved  for  on  the  ground  that 
there  was  no  proof  of  a  joint  conversion,  under  which  the 
attorney  could  be  made  responsible. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  these  defendants  are  chargeable 
with  a  joint  conversion.  Walker,  by  buying  the  goods  at 
the  sale,  was  chargeable  with  a  conversion,  because  he 
assisted  the  sheriff  in  making  a  wrongful  disposition  of 
the  goods  of  another,  and  Cahill,  the  attorney,  participated 
in  the  same  wrongful  act,  because  it  was  done  at  his 
instance.  In  an  act  of  this  kind,  all  are  principals  who 
move  in  any  way  towards  the  act;  and  the  attorney,  in 
requesting  or  directing  the  sale  to  be  proceeded  in,  gives  a 
command  or  instruction,  which  continues  in  force  at  the 
moment  of  the  sale  \  and  it  is  the  same  as  if  he  were  pres- 
ent directing  it. 

Rule  discharged. 


Simpson  v.  Mode. 

Where  the  plaintiff  declared  in  debt  for  £1000,  and  alleged  a  reference  to 
arbitration  between  himself  and  the  defendant,  by  bonds  with  a  penalty 
of  £1000,  and  set  out  the  award  thereon,  assigning  breaches  for  non- 
performance, and  concluding  "whereby  an  action  had  accrued  to  recover 
the  sum  of  £1000  above  demanded,"  the  declaration  was  held  bad  on 
special  demurrer,  as  an  informal  declaration  on  the  bond  of  submission. 

Debt — The  plaintiff,  in  his  declaration,  complained  that 
the  defendant  owes  him  ^1000,  and  set  out  that  differ- 
ences having  arisen  between  the  defendant  and  himself, 
they  became  mutually  bound  to  each  other  in  the  penal  sum 
of  <£1000,  with  a  condition  to  perform  an  award,  which 
was  set  out,  and  several  breaches  assigned  on  it,  of  non- 
performance and  non-payment  by  the  defendant,  conclu- 
ding "  whereby  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  from  the  defendant  the  said  sum  of 
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£1000  above  demanded,"  &c.  The  defendant  demurred 
specially,  assigning  several  causes,  which  is  unnecessary 
to  notice,  as  the  judgment  of  the  court  proceeded  on  the 
general  form  of  the  declaration. 

Per  Cur. — It  is  admitted  that  the  declaration  cannot  be 
supported  as  a  declaration  in  debt  on  the  award  ;  and  it  is 
clear  that  it  is  not  a  good  declaration  in  debt  on  the  bond. 
If  the  plaintiff  really  intends  this  to  be  a  declaration  on  the 
submission  bond,  he  should  amend  his  declaration,  and 
make  it  consistent  with  that  intention. 

Leave  to  plaintiff  to  amend. 


Starr  v.  Gardner. 

Slander — Special  damage. 

Held,  by  Robinson,  C.  J.,  and  Jones,  J.,  that  words  imputing  the  crime  of 
incest  to  a  paid  preacher  or  lay  exhorter  of  the  Methodist  Church,  are 
of  themselves  actionable,  without  shewing  a  special  damage  arising  from 
the  slander,  on  the  ground  that  the  tendency  of  the  slander  is  to  occasion 
the  loss  of  plaintiff's  employment  or  office,  nor  is  it  any  objection  to 
such  action  that  the  slander  was  not  spoken  with  reference  to  the  ofl&ce. 

Macaulay,  J.,  and  Hagerman,  J.,  dissenting. 

Action  for  slander  in  imputing  the  crime  of  incest  to  a 
lay  preacher  of  the  Methodist  Church. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

The  points  reserved,  and  the  facts  of  the  case,  are  stated 
in  the  judgments  of  Robinson,  C.  J.,  and  Macaulay,  J. 

Robinson,  C.  J. — It  appears  in  the  judge's  notes  that  the 
defendant  spoke  the  words  cbarged  on  several  occasions 

(that  is,  to  — ,  to  the  defendant's  brothers,  and  to  one 

Wilson)  w^hen  they  could  not  be  said  to  be  privileged, 
from  the  purpose  for  v/hich  the  communication  was  made, 
or  the  persons  to  whom  the  words  were  addressed.  If, 
therefore,  the  words  so  spoken  were  in  themselves  action- 
able, then  there  was  no  occasion  to  leave  it  to  the  jury  to 
say  whether  they  were  spoken  maliciously.  If  the  wards 
were  not  actionable  per  se,  and  required  special  damage 
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to  be  shewn,  then,  I  think  it  ought  to  have  been  left  to  the 
jury  to  say  whether  the  defendant,  in  speaking  the  words 
to  those  persons,  and  on  the  occasions  which  made  the 
communication  ^rimd  facie  a  privileged  one,  acted  ma- 
liciously or  not ;  for  it  was  the  words  spoken  to  those 
persons  only  which  could  have  occasioned  the  special 
damage  complained  of. 

I  feel  a  good  deal  of  difficulty  in  this  case  from  the 
conflicting  nature  of  the  authorities;  but  the  opinion  I 
have  formed  is,  that  the  plaintiff  should  be  allowed  to 
retain  his  verdict,  on  the  ground  that  the  words  are  in 
themselves  actionable,  and  that  the  speaking  them  to  the 
persons  referred  to,  though  it  might  not  support  the  action 
upon  the  footing  of  special  damage,  is  sufficient  to  sustain  it, 
on  the  general  ground  of  the  tendency  of  the  slander  to 
occasion  the  loss  of  the  plaintiff's  employment  in  office. 

The  defendant,  it  was  proved,  gave  a  circumstantial 
account  of  having,  at  a  certain  time  and  place,  seen  the 
plaintiff,  an  exhorter  in  the  Methodist  Church,  in  the  act  of 
criminal  connexion  with  his  own  sister,  and  he  asserted  it 
in  terms  so  positive  as  to  leave  no  doubt  that  he  meant  to 
assert  it  as  a  fact.  The  plaintiff  is  a  married  man,  and  his 
sister  a  young  girl  16  or  17  years  old. 

It  was  proved  that  the  plaintiff  was  an  exhorter,  or  lay 
preacher,  and  received  an  income  for  his  services.  And 
the  question  is,  whether  to  impute  to  a  dissenting  lay 
preacher  of  the  gospel,  receiving  a  stipend  in  his  office, 
the  shocking  crime  of  an  incestuous  intercourse  with  his 
own  sister,  is  actionable,  without  shewing  a  special  damage 
actually  arising  from  the  slander.  If  the  plaintiff  had 
filled  no  such  office,  we  could  not,  without  reluctance, 
come  to  the  conclusion,  that  an  imputation  of  so  scanda- 
lous a  character,  so  grossly  made,  could  receive  no  redress 
in  our  courts  ;  but  perhaps  we  must  have  said  so,  though 
it  would  certainly  disclose  a  striking  defect  in  our  juris- 
prudence. If  the  plaintiff  could,  for  the  offence  of  incest, 
be  indicted  and  punished  by  corporal  punishment,  there 
could  be  no  question  that  he  could  have  his  action  for  the 
slander,  because  then  it  could  be  said  that^  by  subjecting 
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him  to  the  damage  of  such  a  prosecution,  the  words 
came  within  the  general  principle  on  which  words  are  held 
to  be  actionable.  But  could  he  be  so  indicted  and  punished 
for  anything  which  the  words  imputed  to  him?  If  he 
had  actually  committed  the  flagrant  indecency  which  the 
defendant  declared  he  had  witnessed,  in  so  public  a  situa- 
tion, by  the  side  of  the  highway,  where  any  person 
passing  could  see  him,  it  may  be  doubted  whether  he 
might  not  have  been  indicted  at  common  law  for  so  great 
an  outrage  upon  public  morals  and  decency.  It  may  be 
objected  that  it  was  not  the  intention  of  the  plaintiff  to 
expose  his  person  indecently  in  order  to  insult  public 
feeling  ;  but  that  would  not  signify.  Most  nuisances  are 
committed,  not  for  the  purpose  of  injuring  others,  but 
simply  from  a  disregard  of  the  public  convenience,  and  in 
order  to  gain  some  object,  or  to  gratify  some  inclination  of 
the  individual  doing  the  wrong.  Persons  bathing,  for 
instance,  in  a  public  situation  have  in  general  no  particu- 
lar design  to  insult  others,  but  they  may  be  indicted  and 
punished  for  the  indecent  act.  It  might  be  further  objected 
here,  that  this  was  stated  to  have  taken  place  at  night, 
when  the  offence  to  the  public  could  hardly  be  said 
to  have  been  evident,  but  the  defendant  himself  stated  in 
the  slanderous  words  uttered,  that  it  was  a  light  night; 
that  they  were  near  the  road,  where  he  and  others  had  to 
pass  that  night  to  go  to  the  Methodist  meeting;  that  he 
saw  as  plainly  as  in  the  day,  as  he  passed  along,  and 
without  having  gone  out  of  his  way. 

I  do  not  however  insist  on  this,  further  than  to  say  that 
there  is  some  room  to  contend  that  such  a  slander,  even 
in  the  case  of  a  private  person,  might  support  an  action, 
from  its  subjecting  the  plaintiff  to  be  indicted  for  a  gross 
outrage  upon  decency,  punishable  by  the  common  law. 

The  words  imputed  a  charge  of  incest.  In  England  I 
take  it  to  be  clear  that  incest  is  not  a  crime  punishable  by 
indictment.  It  stands  on  the  same  fooling  as  adultery, 
and  is  left  to  be  dealt  with  by  the  spiritual  courts.  As  a 
consequence,  it  follows  that  words  imputing  incest  are  not 
in  themselves  actionable.    This  doctrine  seems  to  be  re- 
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cognised  in  England,  in  Ihe  present  day,  to  the  full  extent. 
We  cannot  hold  otherwise,  unless  it  makes  a  difference 
that  we  have  in  this  province  no  Ecclesiastical  Courts, 
and  no  means  of  punishing  by  spiritual  censure ;  so  that 
incest  must  either  go  with  absolute  impunity,  or  must  be 
liable  to  be  punished  by  our  temporal  courts.  That  the 
absence  of  any  other  jurisdiction  capable  of  dealing  with 
the  offence  will  suffice  to  confer  jurisdiction,  either  upon 
the  Queen's  Bench  as  the  highest  criminal  court,  or  upon 
the  courts  of  Oyer  and  Terminer  and  gaol  delivery,  is  what 
I  do  not  assert ;  but  I  carefully  forbear  from  deciding  the 
contrary,  where  it  is  not  absolutely  necessary  to  rest  our 
judgment  upon  that  point.  That  incest,  in  its  extensive 
sense,  applying  even  to  marriages  within  any  of  the 
Levitical  degrees,  ought  to  be  the  subject  of  jurisdiction  in 
the  ordinary  criminal  courts,  would  not  seem  indispensible 
to  the  well  being  of  society,  nor  perhaps  advisable,  even 
while  there  may  be  no  other  mode  of  dealing  with  the 
offence;  but  that  an  incestuous  connexion  with  a  man's 
sister,  or  daughter,  or  mother,  should  in  any  civilized  coun- 
try be  able  to  claim  absolute  impunity,  is  what  one  cannot 
without  the  utmost  difficulty  be  driven  to  admit.  The 
reason  given  in  England  for  excluding  such  an  offence 
from  the  cognizance  of  the  criminal  courts,  is  because  it 
falls  properly  under  the  ecclesiastical  jurisdiction.  Now, 
when  there  is  no  jurisdiction  of  that  kind,  that  reason  at 
any  rate  fails,  and  we  are  compelled  to  say  that  it  must 
either  be  punished  like  other  offences  or  not  punished  at 
all.  Leaving  this  question  then  undecided,  but  with  a 
strong  apprehension,  I  confess,  that  however  we  may  feel 
upon  the  subject,  we  might  find  the  difficulty  too  great  in 
the  way  of  any  proceeding  by  indictment,  (considering 
how  scrupulous  judges  are  bound  to  be  in  the  exercise  of 
a  criminal  jurisdiction.)  I  assume,  for  the  present,  that  to 
make  the  words  in  this  case  actionable  without  proof  of 
special  damage,  we  must  rest  the  case  upon  their  general 
and  natural  tendency  to  occasion  the  loss  to  the  plaintiff 
of  the  lucrative  ofRce  or  employment  which  he  held,  and 
which  is  set  out  in  the  declaration.    Upon  principle,  I 
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think  this  case  is  capable  of  being  supported  on  that 
ground.  The  cases  decided  upon  this  point,  however, 
make  the  question  a  nice  and  difficult  one  ;  but  I  think  the 
weight  of  authority,  when  correctly  applied,  is  in  favour  of 
the  viev^  I  take  of  it.  Mr.  Starkie,  in  his  treatise  upon 
libel  and  slander,  collects  in  his  third  chapter  the  result  of 
the  various  decisions  upon  the  point,  ^^when  the  imputation 
affects  a  person  in  his  office,  profession,  or  business,''  and  I 
think  he  states  the  result  of  the  cases  reasonably  and  fairly. 
Taking  his  view  to  be  correct,  the  office  or  employmt  of 
the  plaintiff  would  come  within  the  principle,  notwith- 
standing its  comparative  humility,  and  although  it  is  not 
an  office  held  under  the  government.  The  action,"  he 
says,  "seems  to  extend  to  words  spoken  of  a  person  in  any 
lawful  employment  by  which  he  may  gain  his  livelihood." 
We  cannot  say  that  the  plaintiff's  employment  was  not  a 
lawful  one,  for  the  statute  laws  recognise  the  religious 
society  of  which  he  is  a  teacher,  and  the  humility  of  the 
employment  is  said  to  be  no  objection  to  the  action  in  law 
or  reason.  This  was  proved  expressly  to  be  an  office  or 
employment  to  which  emolument  was  attached. 

Then  these  two  points  being  established,  I  take  the 
principle  to  be  that  if  the  words  impute  to  the  plaintiff  a 
want  of  "  any  essential  qualification  for  his  office,"  they 
are  actionable.  Thus  imputing  ignorance  where  learning 
and  skill  are  requisite,  or  dishonesty  where  integrity  is 
indispensible,  have  in  numerous  instances  been  held 
actionable,  without  shewing  special  damage.  This  plain- 
tiff was  a  preacher  of  the  Gospel  ;  to  discharge  his  duties 
with  any  degree  of  effect  he  required  at  least  not  to  be  a 
person  of  infamous  moral  character.  In  such  an  office 
ignorance,  or  even  a  laxity  in  pecuniary  matters  would  be 
more  tolerated  than  gross  and  disgusting  profligacy.  He 
might  retain  his  office  of  preacher  for  a  time  against  the 
former  charges,  though  credited  ;  but  the  feelings  of  our 
nature  tell  us  that  no  congregation  of  the  Methodist  per- 
suasion could  be  likely  to  tolerate  a  preacher  or  teacher  who 
had  been  detected  in  a  criminal  connexion  with  his  sister. 
We  must  feel  morally  certain  they  would  not.    As  long 
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as  the  principle  is  acknowledged  that  a  charge  which 
would  materially  tend  to  deprive  a  person  of  his  employ- 
ment is  actionable,  I  cannot  doubt  that  this  charge  made 
against  a  preacher  of  a  Christian  sect  must  be  such.  If  the 
defendant  had  said  the  plaintiff  was  an  infidel,  or  an 
atheist,  I  should  have  considered  the  words  actionable ;  so 
if  he  had  falsely  related  a  particular  act  or  declaration  of 
his,  by  which  he  owned  himself  an  atheist  or  infidel,  I 
should  think  him  equally  liable,  for  the  slander  is  graver 
when  it  gives  time  and  circumstance.  Now  I  should 
consider  it  not  less  fatal  to  the  plaintiff's  continuance  in 
office  if  he  had  been  charged  with  incest  of  this  revolting 
and  horrible  degree,  than  if  he  had  been  charged  with 
infidel  opinions. — See  Starkie,  127,  131.  There  are  many 
cases  which  support  this  view  of  the  case,  and  many  which 
seem  opposed  to  it. 

Two  points  are  to  be  considered.  1st — ^^Do  the  slanderous 
words  proved  in  this  case  entitle  the  plaintiff  to  an  action, 
without  laying  special  damage,  upon  the  ground  of  the 
tendency  to  occasion  the  loss  of  the  office  or  employment 
which  he  was  stated  and  proved  to  have  held  ? 

2nd — To  make  them  actionable  on  that  ground — was 
it  necessary  that  they  should  have  been  spoken  with  re- 
ference to  the  plaintiff's  office  or  employment,  for  in  this 
case  it  was  not  laid  or  proved  that  they  were  so  spoken. 

There  is  little  satisfaction  in  referring  to  the  older  cases  on 
either  of  these  points.  It  is  impossible  to  form  an  opinion 
upon  them  which  shall  be  consistent  with  all  the  authorities, 
for  many  of  the  cases  are  wholly  irreconcileable  with  each 
other.  The  law  respecting  verbal  slander  was  for  a  long 
time  in  an  unsettled  state,  and  there  are  some  points  in  which 
it  can  hardly  be  said  to  rest  even  at  this  day  on  a  certain 
and  clear  footing.  A  reference  to  the  case  of  Onslow  v. 
Home,  as  reported  in  the  second  volume  of  Sir.  Wm.  Black- 
stone's  reports,  page  750,  will  shew  with  how  little  certainty 
and  precision  the  court  felt  themselves  able  to  speak  of  the 
law  of  verbal  slander,  in  several  points  in  which  nevertheless 
a  multitude  of  decisions  are  to  be  found.  It  is  the  contrariety 
of  these  decisions  that  produces  the  difficulty.    Mr.  Starkie 


518 


queen's  bench,  EASTER  TERM,  6  VIC. 


draws  this  conclusion  from  the  current  of  authorities, 
"When  a  person  (he  says)  holds  an  office  or  situation  in 
which  great  trust  and  confidence  must  be  reposed  in  him, 
words  impeaching  his  integrity  generally,  and  without 
express  reference  to  Ms  office^  are  actionable,  since  they  must 
necessarily  attach  to  him  in  his  particular  character,  and 
virtually  represent  him  as  unfit  to  hold  that  situation." 

And  he  adds  in  another  passage,  The  distinction  seems 
to  be  this,  where  great  confidence  must  necessarily  be 
reposed,  as  in  an  attorney  or  superintendent,  words  gener- 
ally reflecting  upon  his  character  are  actionable ;  but 
where  mere  ordinary  confidence  is  reposed  in  the  common 
course  of  honest  dealing,  as  that  a  tradesman  shall  charge 
a  fair  price  for  his  goods,  or  an  artificer  for  his  labour  ;  the 
law  holds  the  words  not  to  be  so  injurious  as  to  bear  an 
action  unless  they  are  applied  to  the  plaintiff's  trade  or 
business  with  certainty  and  precision.  So  when  the  office, 
profession,  or  employment  of  the  plaintiff  requires  great 
talent  and  high  mental  attainments,  general  words  imputing 
want  of  ability  are  actionable  without  express  reference  to 
his  particular  character,  since  they  necessarily  include  an 
inability  to  discharge  the  duties  of  such  a  situation ;  but 
where  the  employment  is  of  a  mere  mechanical  nature,  the 
words  to  be  actionable  must  be  applied  to  it  clearly  and 
unequivocally." 

Now  if  the  law  is  here  correctly  laid  down,  I  consider 
that  the  slander  charged  here  must  be  actionable,  for  it 
may  be  said  with  truth  that  it  imputes  to  a  person  holding 
an  office,  or  situation,  or  lawful  employment,  from  which 
he  derives  emolument,  such  criminality  as  must  necessarily 
tend  to  deprive  him  of  that  office  or  employment.  I  take 
it  that  a  preacher  or  teacher  of  the  Gospel  in  a  Christian 
sect,  recognised  by  the  legislature  as  worthy  of  the  protec- 
tion of  the  government,  requires  for  the  discharge  of  his 
duty  at  least  such  a  moral  character  as  that  he  cannot  be 
regarded  as  infamous.  To  impute  to  such  preacher  the 
offence  of  criminal  intercourse  with  his  own  sister,  is  to 
impute  to  him  such  misconduct,  and  so  profligate  a  charac- 
ter, as  in  my  opinion  is  absolutely  certain,  if  the  charge  be 
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credited,  to  remove  him  from  his  office.  To  say  that  it 
would  have  "  a  natural  tendency  "  to  occasion  the  loss  of 
his  office  (which  is  all  the  books  require),  is  to  speak  much 
too  feebly.  We  know  that  in  this  country,  or  in  any 
Christian  country,  no  congregation  would  abide  under  his 
ministry  for  a  day  after  he  had  been  in  fact  detected  in  a 
crime  of  that  peculiar  nature  ;  he  could  not  shew  his  face 
in  society,  but  would  be  as  certainly  and  effectually  ex- 
cluded, more  especially  from  an  office  which  required  him 
to  inculcate  religion  and  morality,  as  if  he  had  committed 
an  unnatural  crime;  and  much  more  certainly  than  if  he 
had  committed  many  other  offences  which  the  law  makes 
felony.  If  a  person  in  the  same  situation  were  charged 
with  adultery  or  incontinence  simply,  I  think  it  probable 
it  would  endanger  his  office;  but  taking  the  world  as  it  is, 
we  cannot  say  that  it  certainly  would,  even  if  the  charge 
should  be  established ;  and  taking  it  upon  the  footing  of 
probability  only,  it  may  be  right  that  such  words  should 
be  held  not  actionable  without  special  damage  ;  but 
knowing,  as  we  all  do,  the  horror  which  is  universally  felt 
at  the  crime  of  incest  of  this  atrocious  description,  we  can 
not  feel  a  shadow  of  doubt,  that  for  a  preacher  of  religion 
to  be  guilty  of  it,  and  yet  retain  his  charge  over  a  congre- 
gation, is  out  of  the  question.  And  the  facts  in  evidence 
in  this  very  cause  shew,  that  the  moment  the  report  was 
circulated  it  was  generally  taken  up  by  the  Methodist 
conference  in  that  view. 

I  cannot  believe  the  law  to  rest  on  so  absurd  a  footing 
as  that  a  charge  of  incest  of  this  description,  brought 
against  a  preacher  of  religion,  is  not  to  be  looked  upon  as 
imputing  to  him  a  disqualification  for  his  office,  quite  as 
decisive  as  the  imputation  of  dishonesty  to  a  clerk  in  a 
banking  company.  If  it  be  not  the  rule  that  words  imput- 
ing to  a  person  in  an  office  of  profit  a  want  of  the  abilities, 
or  moral  fitness^  which  is  necessary  to  discharge  its  duties 
are  actionable,  then  the  verdict  in  this  case  cannot  be 
supported  on  the  evidence  given ;  but  I  find  that  rule  every- 
where repeated,  and  it  appears  to  me  that  this  case  comes 
clearly  within  it. 
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I  think,  for  an  employment  of  this  peculiar  kind,  ability, 
or  integrity  in  its  common  acceptance,  are  not  more  re- 
quisite than  purity  of  morals,  or  rather,  I  should  say,  than 
freedom  from  such  shocking  immorality  as  must  be  con- 
demned by  the  voice  of  all  mankind — such  immorality  as 
we  know  would  occasion  any  one  guilty  of  it  to  be  regarded 
more  as  a  monster  than  a  man. 

Actions  for  defamation  were  once*  discouraged,  and 
difficulties  thrown  in  their  way  by  subtle  refinements. 
Some  of  the  old  decisions  are  inconsistent  with  reason. 
Such  actions  are  now  rather  encouraged  by  a  just  and 
reasonable  construction,  and  from  a  sound  policy. — Castle 
V.  Bailey  (Comyns,  530). , 

Among  the  cases  bearing  on  the  this  question  are, 
Nicholson  v.  Lyne  (Cro.  Eliz.  94),  Parratt  v.  Carpenter 
(Cro.  Eliz.  502),  Cawdry  v.  Highly  (Cro.  Car.  270);  Vent. 
50 ;  Salk.  694 ;  1  Br.  Par.  Ca.  97  ;  7  Mod.  107 ;  S.  C. 
Styles,  338  ;  Cro.  Jac.  339 ;  Cro.  Eliz.  358  ;  6  Mod.  200  ; 
Yelverton  104;  Lord  Raymond  812;  3  Wils.  187.  The 
case  of  How  v.  Prinne,  reported  in  Raymond  812,  Salk. 
694,  7  Mod.  107  ;  and  in  Lord  Holt's  Reports  652  ;  and 
the*  language  of  the  court  in  Onslow  v.  Home  (3  Wils.  177), 
seem  to  me  to  support  the  principles  which  I  have  cited 
from  Mr.  Starkie's  Treatise.  The  case  of  How  v.  Prinne 
was  decided  after  the  case  in  Noy  64,  and  some  other  cases 
which  appear  inconsistent  with  it,  and  it  is  entitled  to 
much  weight  when  we  consider  that  it  is  the  judgment  of 
Lord  Holty  deliberately  reported  by  himself,  a  most  profound 
and  eminent  judge,  as  well  as  by  many  contemporary 
reporters  ;  that  it  was  after  repeated  arguments  at  the  bar  ; 
that  the  court  were  unanimous  ;  and  that  the  judgment  was 
affirmed  in  the  House  of  Lords ;  and  the  principles  it  lays 
down  are 'recognised  clearly,  I  think,  by  the  court  in  the 
more  modern  case  of  Onslow  v.  Home. 

What  seems  to  me  to  make  most  against  the  present 
case  is  Hartley  v.  Herring  (8  T.  R.  130) ;  but  there  the  action 
was  grounded  upon  special  damage  received  by  a  dissent- 
ing minister  in  consequence  of  slanderous  words,  and  as 
the  court  thought  the  case  clearly  sustained  by  the  evi- 
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dence  on  the  special  ground,  it  was  not  necessary  to  deter- 
mine, nor  did  the  court  express  any  opinion,  whether  an 
action  would  not  have  lain  on  general  grounds  by  reason 
of  their  tendency  to  occasion  the  loss  of  employment. 
The  words  are  not  stated  in  the  case  ;  it  is  merely  said 
that  they  charged  the  plaintiff  with  incontinence  ;  and  it 
was  assumed  by  the  counsel  for  the  defendant,  and  not 
denied  by  the  other  party  (or  remarked  upon  by  the  court) 
that  no  action  would  lie  except  for  the  special  damage. 

I  have  before  observed  upon  the  difference  between 
incontinence  merely  in  its  most  general  sense,  and  a 
charge  like  that  made  by  this  defendant.  1  think  we 
could  not  hold  that  incontinence,  even  in  a  preacher, 
would  certainly  occasion  the  loss  of  his  employment, 
though  it  probably  might.  I  am  afraid  instances  might 
be  cited  where  loss,  even  of  such  an  office,  has  not  followed 
under  such  circumstances  ;  but  I  believe  no  man  could 
mention  an  instance  since  actions  of  slander  were  first 
heard  of  in  courts  of  justice,  where  a  Christian  minister, 
detected  in  the  act  of  incest  with  his  sister,  has  been 
tolerated  by  a  congregation.  And  that  circumstance,  in 
my  estimation,  if  there  is  any  sense  in  the  principle, 
makes  all  the  difference  in  the  application  of  it.  The 
case  in  Noy  64  was  for  imputing  adultery  to  a  clergyman, 
and  is  in  accordance  with  what  seemed  to  be  the  impres- 
sion in  Hartley  v.  Herring. 

Upon  the  other  point,  whether  to  make  the  words  action- 
able fer  se,  being  spoken  of  a  person  in  an  office,  it  is 
not  necessary  that  they  should  be  spoken  in  express 
reference  to  the  office,  there  is  ground  of  doubt.  The 
words  spoken  here  did  not  connect  that  charge  with  the 
plaintiff^'s  office.  But  it  appears  to  me  (and  I  have  already 
cited  authority  upon  that  point,  so  far  as  Mr.  Starkie's 
treatise  can  be  relied  on  as  authority),  that  when  the  office 
or  employment  is  of  a  nature  that  makes  particular  quali- 
fications of  skill  or  integrity  necessary,  then  the  making  a 
charge  which  necessarily  implies  a  want  of  the  requisite 
qualifications  is  in  the  case  of  such  person  actionable 
though  the  slander  did  not  of  itself  refer  to  the  office ;  but 
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when  the  employment  is  of  a  merely  mechanical  nature, 
it  is  otherwise. — Doyley  v.  Roberts  (3  Bing.  N.  C.  835), 
Lumby  v.  Allday  (1  Tyr.  219),  Brayne  v.  Cooper  (5  M.. 
&  W.  249) ;  Ayre  v.  Craven  (2  Ad.  &  El.  2),  bear  upon 
this  question.  In  all  these  cases  there  are  some  things 
said  by  the  court,  in  giving  judgment,  which  may  seem 
inconsistent  with  the  plaintiff's  right  to  recover  here  ;  but, 
taking  the  points  adjudged,  and  the  facts  of  the  several 
cases,  they  do  clearly  not  militate  against  it.  It  w^as 
remarked  by  Sir  James  Mansfield  in  Brisbane  v.  Dacres 
(5  Taunt.  161),  ''It  certainly  is  very  hard  upon  a  judge 
if  a  rule  which  he  lays  down  generally,  is  to  be  taken  up 
and  carried  to  its  full  extent.  This  is  sometimes  done  by 
counsel  who  have  nothing  else  to  rely  on ;  but  great 
caution  ought  to  be  used  by  the  court  in  extending  such 
maxims  to  cases  which  the  judge  who  uttered  them  never 
had  in  contemplation."  And  in  the  same  case  (jfibhsJ.  says, 
"  Doctrine  laid  down  so  very  widely  and  generally,  when 
it  is  not  called  for  by  the  circumstances  of  the  case,  is  but 
little  to  be  attended  to — at  least  it  is  not  entitled  to  the  same 
weight  in  a  case  where  the  attention  of  a  court  is  not  called 
to  a  distinction,  as  it  is  in  a  case  where  it  is  called  to  the 
distinction."  Now,  in  Brayne  v.  Cooper  (5  M.  &  W.  249)  the 
slander  imputed  that  a  staymaker  employed  a  person  in 
his  business,  whom  he  also  prostituted  for  wages.  Very 
disgraceful  conduct  certainly,  but  surely  that  case  cannot 
be  compared  to  the  present;  the  plaintiff  was  a  mere 
tradesman,  holding  no  office  from  which  he  could  be 
removed,  and  no  one  who  knows  any  thing  of  the  world 
can  say  that  the  loss  of  his  customers  would  be  the 
natural  consequence  of  the  charge  ;  he  might  lose  eome 
customers,  and  if  he  did,  he  could,  for  that  consequence, 
bring  his  action.  But  most  people  trouble  themselves  too 
little  about  morality  of  tradesmen,  if  they  are  punctual, 
skilful,  and  honest  in  their  line.  In  Doyley  v.  Roberts 
(3  Bing.  N.  C.  835),  'Mhe  plaintiff  was  an  attorney,  whose 
business  lay  more  on  the  turf  than  in  his  profession," 
having  a  propensity  for  horse-racing  ;  and  the  defendant 
said  of  him,  that  for  defrauding  his  creditors  he  had  been 
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horse-whipped  ofF  the  course  at  Doncasler.    The  jury 
found  expressly  that  what  was  said  about  the  defrauding 
his  creditors  had  no  reference  to  his  business  of  an  attor- 
ney, and  the  court  held  the  words  not  actionable  without 
special  damage.  Now,  if  the  clients  of  the  attorney  were  in 
general  satisfied  with  his  skill  and  attention  to  their  affairs, 
it  would  not  follow  that  they  would  withdraw  their  busi- 
ness because  he  did  not  pay  all  his  gambling  debts;  and 
besides,  there  is  certainly  in  reason  a  difference  between 
the  possibility  of  an  attorney  losing  some  portion  of  his 
general  business,  and  a  preacher  being  certainly  dismissed 
from  his  office,  and  losing  all  its  emolument.    Ayre  v. 
Craven  was  the  case  of  a  physician  suing  for  words 
©barging  him  with  having  had  criminal  connexion  with  a 
married  woman.    The  words  were  not  spoken  with  any 
reference  to  his  profession  ;  and  the  court  held  on  that 
ground  that  they  would  not  support  an  action  without 
special  damage  being  shewn.    To  make  that  case  an 
authority  for  the  present,  we  must  hold  that  a  physician 
being  charged  with  criminal  conversation,  and  a  preacher 
of  religion  being  charged  with  committing  incest  with  his 
own  sister,  are  parallel  cases,  resting  necessarily  on  the 
same  principles,  and  only  warranting  the  same  legal 
inferences  as  to  probable  injury  to  other  parties.  But 
reason  tells  me  that  for  incest  the  one  would  inevitably 
lose  his  employment  and  his  salary,  while  for  adultery  or 
criminal  conversation,  as  it  was  expressly  called  in  the 
slanderous  words  charged  in  Ayre  v.  Craven,  a  physician 
would  not  be  certain  to  lose  his  practice  ;  and  I  fear  I  may 
say,  if  his  skill  were  great,  and  his  standing  in  society  in 
other  respects  reputable,  he  might  not  lose  any  part  of  it. 
Why  should  we  hold  otherwise,  when  we  see  and  know 
that  almost  every  office  we  can  name,  not  excepting  very 
high  and  responsible  offices  in  the  state,  have  been,  and 
are,  held  by  persons  liable  to  the  imputation  that  v^^as  made 
against  the  physician.  Dr.  Ayre. 

Surely,  if  law  is  founded  on  reason,  where  the  principle 
is  rested  on  the  tendency  to  occasion  loss  of  office,  we 
must  consider  these  differences,  and  take  circumstances  as 
they  are. 
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In  Lumby  v.  Allday  (1  Tyr.  217),  a  clerk  of  a  gas-light 
company  brought  an  action  for  words  having  no  reference 
to  his  office,  but  charging  him  with  incontinence  :  with 
criminal  conduct  generally  in  regard  to  women.  Here  (as 
in  the  other  cases),  it  cannot  be  said  that  chastity  is 
an  indispensible  requisite  in  a  clerk  to  a  gas-light  com- 
pany. And  the  court  held  the  action  not  maintainable 
on  general  grounds.  Bayley  (Baron),  in  delivering  the 
judgment  of  the  court,  said,  "  The  words  do  not  impute 
the  want  of  any  qualification  which  a  clerk  ought  to 
have,  or  any  misconduct  which  would  make  him  unfit 
to  discharge  faithfully  and  correctly  all  the  duties  of 
such  a  clerk."  Can  that  be  said  with  reference  to  the 
case  before  us?  If  the  words  in  Lumby  v.  Allday  had 
been  such  as  would  have  had  a  material  tendency  to  pro- 
duce the  loss  of  office.  Baron  Bayley  seems  to  admit  this 
would  be  actionable,  though  not  spoken  in  reference  to 
the  office,  for  he  concludes  the  judgment  by  saying  ex- 
pressly that  they  give  judgment  against  the  action,  "  because 
the  imputation  does  not  imply  a  want  of  any  of  those  quali- 
fications which  a  clerk  ought  to  possess."  If  that  could  be 
said,  with  truth,  of  the  case  before  us,  then  we  must  be 
bound  by  this  authority  to  give  judgment  against  the 
plaintiff;  but  I  cannot  bring  myself  to  say  that  such  gross 
immorality  as  incest  with  a  sister  does* not  impute  a  want 
of  every  qualification  requisite  for  a  teacher  of  religion, 
expressly  engaged  and  remunerated  for  forming  the  reli- 
gious and  moral  characters  of  his  congregation. 

I  feel  the  case  to  be  by  no  means  free  from  difficulty 
and  doubt ;  but  I  give  the  only  satisfactory  judgment  I 
can  form  amidst  the  conflict  of  authorities,  in  holding  this 
action  to  be  maintainable  without  proof  of  special  damage; 
and  although  the  words  had  no  express  reference  to  the 
office.  I  consider  that  from  the  nature  of  the  office  or 
employment  held  by  the  plaintiff,  and  by  which  he  gained 
his  livelihood,  the  loss  of  that  office  would  have  been  the 
natural,  and  even  the  certain  consequence  of  such  disgust- 
ing and  extreme  immorality  as  he  was  charged  with. 
And  as  the  action  is  given  in  such  cases  on  acconnt  of  the 
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clanger  of  the  loss  of  office,  I  think  it  would  have  signified 
nothing  if  the  person  uttering  the  slander  was  even  ignorant 
of  the  fact  that  the  plaintiff  held  that  office,  or  any  office. 
[  think  the  gross  want  of  morality,  which  the  committing 
such  a  crime  must  imply,  is  as  great  a  disqualification  as 
the  want  of  honesty  in  an  officer  who  has  to  receive  and 
account  for  money,  and  is  as  clearly  connected  with  his 
duty. 

I  think  also,  that  the  maliciously  and  falsely  stating  that 
the  plaintiff  had  been  seen  by  the  defendant  in  the  very 
act  of  committing  incest,  giving  circumstance,  time,  and 
place,  gives  greater  weight  to  the  slander,  and  makes  it 
more  likely  to  occasion  loss  of  office,  and  other  injury, 
than  mere  imputations  of  bad  character  or  unfitness,  which 
often  express  only  the  opinion  of  the  speaker. 

On  these  grounds,  I  am  of  opinion  that  the  verdict  which 
has  been  rendered  should  be  allowed  to  stand ;  and  that 
it  is  therefore  not  necessary  to  go  into  the  other  questions 
which  relate  to  the  proof  of  special  damage. 

Macaulay,  J. — The  first  question  that  presents  itself 
is  whether  the  words  spoken  as  laid  in  the  declaration,  are 
sufficient  to  sustain  the  action  without  shewing  special 
damage. 

1st,  On  the  ground  that  it  is  actionable  per  se  to  accuse 
any  one  of  incest,  or  if  not, 

2nd,  That  it  is  so  when  spoken  of  a  person  such  as  the 
plaintiff  is  described  to  be. 

1st.  Incest  not  being  an  indictable,  but  an  ecclesiastical 
offence  only,  I  apprehend  no  action  for  slander  in  imputing 
it  will  lie,  except  in  an  ecclesiastical  court,  though  the 
serious  nature  of  the  charge  disposes  one  strongly  to  hold 
the  action  equally  tenable  in  a  court  of  common  law,  if 
sustainable  upon  principle  or  authority,  which  it  is  not. — 
Douglas,  215. 

2nd.  Nor  does  it  appear  to  me  that  the  cases  warrant 
the  action  without  special  damage.  The  inducement  and 
frame  of  the  second  and  fourth  causes,  are  very  similar  to 
the  declaration  as  stated  in  2  Ad.  &  E.    It  does  not  in 
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the  first  instance  allege  that  the  words  were  spoken  of 
plaintiff  in  relation  to  his  office,  but  the  second  and  fourth 
counts  are  more  pointed  and  specific  on  this  head.  The 
question  therefore  is  whether  the  action  is  tenable,  laying 
the  words  to  have  been  spoken  of  plaintiff,  and  of  and  con- 
cerning him  as  such  exhorter,  &c.,  without  special  damage. 

The  charge  is  adultery,  incestuous  fornication  not  other- 
wise spoken  of  the  plaintiff  in  relation  to  his  office,  than 
that  they  were  spoken  of  him  as  an  exhorter;  not  averring 
or  shewing  that  they  had  any  immediate  connexion  with 
his  office,  or  that  they  imputed  any  thing  to  him  in  his 
office,  or  otherwise  than  as  such  conduct  was  disparaging 
to  any  person  in  any  office.  There  was  evidence  of  speak- 
ing the  words  of  the  plaintiff,  but  no  proof  that  they  were  so 
spoken  in  relation  to  his  office,  or  in  any  v^ay  in  connexion 
therewith:  so  that  the  question  is  whether  such  words 
spoken  of  the  plaintiff,  he  being  at  the  time  an  exhorter  as 
stated  in  his  inducement,  are  per  se  actionable,  without 
having  any  relation  to  his  office,  otherwise  than  they  may 
necessarily  and  in  themselves  affect  him  therein,  and 
without  any  special  damage  being  shewn. 

The  rules  on  the  subject  are  laid  down  in  How  v.  Prinne. 
To  charge  one  in  an  office  under  the  King  with  such  ill 
principles  that  are  of  such  a  nature  that  they  make  him 
unfit  to  bear  that  office  or  employment,  is  actionable 
slander.  Words  spoken  of  a  person  who  is  in  the  employ- 
ment of  an  office  of  honour,  profit,  or  trust,  which  impute  a 
charge  of  unfitness  to  discharge  the  duty  of  the  same,  must 
be  prejudicial  to  such  person,  and  are  actionable.  In  an 
office  of  profit,  charges  of  inability  or  of  want  of  integrity 
are  actionable,  but  in  an  office  of  honour  not  so  ;  unless  a 
want  of  integrity  be  charged.  But  wherever  words  in 
themselves  not  actionable  become  so  by  being  spoken  of  a 
person  in  office,  it  must  appear  from  the  words  themselves, 
or  from  the  pleadings,  that  they  were  spoken  in  a  collo- 
quium concerning  the  execution  of  the  office  ;  for  the  very 
foundation  of  the  action  is  their  being  a  prejudice  to  a 
person  in  his  office.  Onslow  v.  Horne. — De  Grrey^  C.  J., 
words  are  actionable  when  spoken  of  one  in  an  office  of 
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profit,  which  may  probably  (quere,  naturally  ?)  occasion  the 
loss  of  his  office,  or  when  spoken  of  persons  touching  their 
respective  professions,  trades,  or  business,  and  do,  or  pro- 
bably (naturally)  may  tend  to  their  damage. 

There  must  be  some  certain  probable  (natural)  temporal 
loss.  He  is  also  reported  to  have  said,  but  to  impute  to 
any  man  a  mere  defect  in  want  of  moral  virtue,  moral 
duties  or  obligations,  which  render  a  man  obnoxious  to 
mankind,  is  not  actionable,  and  in  the  imputation  of  a 
breach  of  legal  or  moral  obligations,  unless  enforced  by 
temporal  sanctions,  no  charge  of  want  of  chastity  unless 
under  special  circumstances  (1  Lev.  134)  will  be  sufficient 
to  found  an  action. — Lumby  v.  Allday.  Baron  Baylet/^ 
"  Every  authority  which  I  have  been  able  to  find  either 
shews  the  want  of  some  general  requisite,  as  honesty, 
capacity,  fidelity,  &c.,  or  connecting  the  imputation  with 
the  plaintiff's  office,  trade,  or  business. 

The  result  of  which  seems  to  be,  that  some  words  of 
disparagement  not  actionable  in  themselves  may  be  so 
when  spoken  of  persons  in  particular  offices,  where  they 
necessarily  touch  or  affect  him  therein,  without  any  express 
reference  thereto.  That  other  words,  not  otherwise  action- 
able, may  be  so  when  spoken  of  a  person  in  relation  to  his 
office,  trade,  &c.,  without  special  damage.  That  some 
words  are  only  actionable  when  spoken  in  reference  to  the 
office  and  occasion  special  damage,  in  which  event  the 
way  in  which  they  were  spoken  of,  or  connected  with  the 
office,  should  be  shewn  in  the  declaration,  unless  their 
application  appears  in  the  words  themselves. 

The  difficulty  consists  in  the  application  of  the  rules. 

The  present  was  a  charge  of  specific  act  of  incestuous 
adultery.  Fornication,  including  incest,  is  an  ecclesiastical 
offence  only;  the  words  are  not  therefore  actionable  per  se 
in  the  temporal  courts.  The  only  question  is  whether  they 
are  so  by  reason  of  the  plaintiff's  office  of  exhorter. 

5  Co.,  IX.  Bur.  Eecl.  Law,  Lewdness. — Contains  the 
law  on  the  subject  of  ecclesiastical  cognizance. 

The  statute  of  circumspecti  agatis  mentions  fornication, 
adultery,  and  such  like,  which  latter  words  are  to  be  taken 
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for  offence  of  like  nature,  as  solicitation  of  a  woman's 
chastity,  which  is  less,  and  incest  which  is  greater. 

In  ancient  times  the  King's  Courts,  and  especially  they 
had  power  to  enquire  of  and  punish  fornication  and 
adultery ;  and  it  appears  after  in  Doomsday  Book  that  the 
King  had  the  fines  assessed  for  these  offences,  which  were 
assessed  in  the  King's  Courts  and  could  not  be  inflicted 
in  the  court. 

Among  all  the  cases  I  have  seen,  I  find  none  in  which 
the  offence  of  adultery  or  any  offence  cognizable  only  in 
the  spiritual  courts,  (of  which  it  is  said  common  law  takes 
no  notice,  or  had  not  knowledge,  as  expressed  in  3  Mod. 
27,)  have  been  held  actionable  per  56,  however  gross  the 
charge  in  favour  of  any  one  however  sacred  his  office,  when 
not  spoken  in  relation  to  the  officer  or  necessarily  affecting 
him  therein. — Nelson  v.  Hawkins — Libel  in  the  spiritual 
court  by  the  Dean  of  Chichester  for  calling  him  knave. 

Holt^  C.  J. — The  party  had  not  accused  the  Dean  of  any 
dishonesty  in  his  profession  which  makes  him  liable  to 
ecclesiastical  censure.  The  case  is  only  whether  we  must 
be  more  tender  of  the  reputation  of  a  clergyman  than  that  of 
another  man,  for  which  there  is  no  reason. — Osborne  v. 
Poole.  The  court  held  that  nothing  should  be  more 
defamatory  of  a  parson  than  of  a  layman,  unless  it  con- 
cerned his  spiritual  functions  and  imputed  some  crime 
punishable  in  the  ecclesiastical  court.  Therefore  knave  or 
rogue  is  not  punishable  there  ;  but  if  it  said  that  he  is  a 
knave  in  his  preaching  (the  speaking  being  of  a  parson)  a 
prohibition  will  not  be  granted  because  it  defames  him  in 
his  functions.  The  word  pimp  is  punishable  there,  whether 
spoken  of  a  clergyman  or  layman,  the  crime  which  it  im- 
putes being  punishable  there;  but  see  1  Mod.  32,  Graves 
v.  Blanckett.  That  fornication  is  a  spiritual  offence  not 
punishable  at  common  law,  and  an  action  will  not  lie  for 
charging  one  with  an  offence  of  which  the  law  takes  no 
notice,  without  special  damage. 

There  was  a  time  when  heretics  were  put  to  death,  yet 
it  never  was  actionable  to  call  a  man  a  heretic.  Salter  v. 
Brown.    Action  for  words  charging  plaintiff  with  being 
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the  reputed  father  of  a  bastard  child,  held  not  actionable, 
Jinless  the  plaintiff  allege  some  temporal  loss. 

With  respect  to  priests,  clerks  and  religious  rnen,  it  is 
enacted  by  1  Hen.  VII.  ch  4,  that  it  should  be  lawful  for  an 
archbishop,  &c.,  having  episcopal  jurisdiction,  to  chastise 
the  above  persons,  being  within  their  jurisdiction,  and  con- 
victed, before  them  by  lawful  proof,  of  advoutry,  fornication, 
incest  or  any  other  fleshly  incontinency,  by  committing  them 
to  ward  and  prison,  &c.;  and  there  have  been  instances,  since 
the  Reformation,  of  clergymen  being  deprived  for  adultery. 
The  punishment  and  deprivation,  therefore,  to  which  such 
persons  may  be  liable  in  the  ecclesiastical  courts  by  the 
statute  law,  would  be  an  additional  reason  why  any  of  them 
should  be  entitled  to  an  action  for  words  imputing  such 
offences.  Yet  we  do  not  find[actions  upheld  in  the  temporal 
courts  at  their  suits,  unless  the  word?  relate  to  their  office, 
or  occasion  special  damage. 

Words  of  one  inducted  into  a  parsonage— That  he  wa^ 
a  drunkard,  a  whoremaster,  a  common  swearer,  and  a  com- 
mon liar  ;  and  hath  preached  false  doctrine,  and  deserves 
to  be  degraded.  Held,  by  Hale^  that  the  words  in  them- 
selves were  not  actionable,  because  the  words  impute  no 
civil  or  temporal  damage  to  the  plaintiff*.  But  the  court 
was  clear  for  the  plaintiff  in  that  point,  for  that  the  matters 
charged  are  good  cause  to  have  him  degraded,  whereby 
he  should  lose  his  freehold,  which  would  be  a  temporal 
damage  to  him.  This  case  is  sustainable  on  the  grounds 
that  the  words  referred  to  and  touched  him  in  his  office,  and 
although  not  so  expressed  had  relation  thereto,  by  reason 
of  the  concluding  passage  :  "he  hath  preached  false  doctrine 
and  deserves  to  be  degraded." 

Words  of  a  parson. — He  preaches  nothing  but  lies  in 
the  pulpit."  Held  actionable  at  common  law.  But  in 
Yates  V.  Lodge,  prohibition  was  denied  to  stay  suit  in  the 
Spiritual  Court  for  saying  of  the  parson  of  Haltoh :  "He  is 
a  lying  fellow,  and  has  lain  with  all  the  women  between 

Halton  and   He  lies  so  much  with  other  women 

that  he  lies  not  with  his  own  wife ;"  for,  being  spoken  of 
an  ecclesiastical  person,  are  very  scandalous,  though  not 
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actionable  at  common  law.  Peacock  v.  Nash.  A  prohibi- 
tion seems  to  have  been  granted  on  the  ground  that  an 
action  did  not  lie  in  any  court. 

To  say  of  a  clergyman,  he  is  a  heretic  or  excommuni- 
cated, and  it  be  averred  that  by  reason  thereof  he  lost  a 
certain  benefice  to  which  he  was  about  to  be  prej-ented,  is 
actionable. 

Parrat  v.  Carpenter. — Plaintiff  declares  he  was  parson  of 

D—  ,  and  a  preacher,  and  defendant  spoke  these 

words:  "Parrat  is  an  adulterer,  and  hath  had  two  children 
by  the  wife  of  J.  S.,  and  I  will  cause  him  to  be  deprived 
for  it."  After  verdict,  it  was  moved  that  an  action  lay  for 
these  words,  for  they  were  very  slanderous  of  the  plaintiff, 
and  touching  him  in  his  credit  and  profit,  and  are  cause  of 
deprivation  if  true.  But  the  court  held  that  it  was  a 
slander  examinable  only  in  the  spiritual  courts,  and  not 
here.  Wherefore,  it  was  adjudged  for  the  defendant. 
Now,  here  the  words  had  reference  to  his  ofiice,  and 
according  to  Burns*  Ecclesiastical  Law,  cited  above, 
constituted  a  sufficient  cause  for  deprivation.  Yet  the 
action  was  not  sustained,  no  ill  consequence  being  shewn. 

Words  of  a  minister,  and  like  to  be  chaplain  to  the 
Duke  of  0. — "  11.  H.  hath  a  bastard  on  the  other  side  of  the 
river,  and  that  is  so  plain  that  I  can  prove  it per  quod  he 
lost  his  office  of  chaplain  and  the  stipend.  Held  action- 
able by  reason  of  the  special  damage. 

Nicholson  v.  Lynn. — Words  of  a  minister  :  that  he  had 
two  wives.  Judgment  arrested,  though  said  to  be  cause 
of  deprivation  if  true.  It  was  in  effect  a  charge  of 
bigamy. 

Words  of  a  parson  :  fool,  ass,  goose — not  actionable 
even  in  the  spiritual  court,  and  do  not  touch  him  in  his 
profession. 

Calling  a  feme  covert  a  whore,  held  actionable  without 
alleging  special  damage. 

A  woman  accused  of  adultery.  Special  damage  laid, 
loss  of  marriage. 

One  reason  assigned  why  courts  of  law  do  not  sustain 
actions  for  words  imputing  ecclesiastical  offences  is,  that 
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the  defendant  would  be  twice  punished  for  the  same 
offence  :  that  is,  by  damages  in  the  temporal,  and  penance 
in  the  spiritual  court. 

Adultery,  of  which  incest  is  an  aggravated  description, 
seems  to  be  a  matter  solely  of  ecclesiastical  cognizance, 
and  for  that  reason,  a  charge  imputing  it  is  actionable  in 
their  court,  and  not  in  the  temporal  courts,  at  least  with- 
out reference  express  or  implied  to  the  office  of  the 
person,  or  unless  special  damage  be  laid  and  proved  ;  and 
I  do  not  find  any  distinction  taken,  as  respects  the  tempo- 
ral courts,  between  ecclesiastics  and  laymen.  Nor  can  I 
make  out  that  the  one  species  of  fornication  being  more  than 
another,  being  more  revolting  in  its  turpitude,  makes  any 
difference  in  the  rule.  If  it  did,  it  should  follow  that  a 
charge  of  incest  between  parties  closely  related  in  blood, 
could  sustain  an  action  at  law  in  the  case  of  any  person 
in  almost  any  office  or  situation  of  life,  while  a  chaige  of 
incest  between  parlies  less  closely  allied  would  be  rejected. 
In  both  cases  the  charge  would  be  incest,  and  it  would  be 
inconsistent  to  say  that  one  description  of. that  offence 
should  warrant  a  temporal  suit  and  not  another.  So  as 
respects  moral  virtue,  it  is  inconsistent  with  the  moral 
propriety  which  the  law  expects  from  all  to  allow  one  man 
an  action  in  a  court  of  law  on  an  imputation  upon  his 
morals  and  not  another,  because  the  one  held  a  sacred  and 
the  other  a  lay  office.  The  rule  allowing  actions  for 
words  calculated  to  occasion  the  loss  of  office  more  pecu- 
liarly contemplated  temporal  offices,  &c.,  and  that  ecclesi- 
astical persons  may  come  within  it,  the  words  must 
charge  more  than  mere  ecclesiastical  offence,  or  else  point 
to,  or  injure  them  in  their  office. 

Now,  here  the  plaintiff  is  not  an  ecclesiastical,  but 
in  truth  a  layman,  and  the  words  are  not  any  general 
calumny,  but  charge  a  specific  act  of  incest,  which,  not 
being  a  common  law  offence,  can  be  regarded  in  a  court 
of  law  as  only  an  aggravated  description  of  adultery  or 
fornication.  And  I  do  not  find  that  words  imputing  incest 
are  any  more  actionable  at  law  than  those  imputing 
fornication,  adultery,  or  incontinence  ;  nor  do  I  know  that 
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mry  other  act  of  gross  moral  depravity  would  not  induce 
the  dismissal  of  the  plaintiff  from  the  employment  oi 
exhorter  as  well  as  this.  To  hold  these  words  actionable 
per  se  by  reason  of  his  employment  will,  if  carried  out  to 
its  full  extent,  equally  entitle  persons  professing  religion 
to  sustain  actions  for  any  words  reflecting  on  their  general 
chastity,  or  morality,  whenever  it  may  be  presumed  to 
constitute  a  sufficient  ground  (if  true)  for  their  dismissal. 
I  do  not  think  the  eases  iu  the  book  down  to  the  present 
ilay  warrant  this. 

An  accusation  of  mere  adultery  with  a  strange  woman 
would  not  be  actionable ;  and,  if  not,  I  do  not  see  where 
ihe  line  is  to  be  drawn  in  a  graduated  scale  of  incontinence, 
so  as  to  warrant  actions  at  law  by  particular  individuals  by 
reason  of  their  calling,  for  particular  offences  of  this  kind. 

It  was  not  in  the  argument  contended  that  this  action 
was  sustainable  pej-  se,  without  proof  that  it  touched  the 
plaintiff  in  his  ca-lling,  or  caused  special  damage.  In 
many  of  the  books  we  find  judges  in  England  lamenting 
that  charges  of  fornication  were  not  held  actionable  in  the 
temporal  courts  uniformly,  feeling  how  just  it  would  be, 
especially  in  protection  of  female  innocence  ;  but  though 
lamenting  it,  they  have  not  yielded,  and  the  law  of  exclu- 
sion appears  to  me  to  remain. 

The  first  case  of  the  present  kind  that  has  occurred,  it 
fell  to  my  lot  to  try,  and  at  JV^s^  JPrius^  judging  from  my 
own  feelings  of  what  the  law  ought  to  be,  I  thought  it  must 
be  in  favour  of  an  action  at  the  suit  of  any  one  accused  of 
incest.  In  this  I  afterwards  found  myself  wrong.  When 
\  first  looked  into  this  case  I  thought  the  charge  must  be 
actionable  by  reason  of  the  plaintiff's  situation  of  exhorter ; 
but  upon  further  examination  I  do  not  find  myself  sustain- 
ed by  authority.  I  yield,  therefore,  not  to  my  own  judgment 
of  what  is  the  most  correct  and  salutary  rule,  but  what  I 
lake  to  be  the  correct  deduction  from  all  the  cases ;  and 
therefore,  while  I  freely  confess  the  weight  of  argument, 
and  the  apparently  just  application  of  some  general  princi- 
ple laid  down  touching  actionable  words,  against  ray 
eoncliisions,  I  feel  constrained  to  say  that  I  do  not  think 
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these  principles,  on  the  face  of  the  argument,  warrant  me 
in  sustaining  the  present  action,  without  any  proof  that 
the  words  had  any  reference  to  the  plaintiff's  employme^it, 
or  caused  any  special  damage. 

There  is  another  consideration — namely :  whether  they 
do  not  amount  to  the  charge  of  an  indictable  offence, 
owing  to  the  time,  place,  and  occasion  represented.  A 
man  and  woman  cohabiting  in  a  public  street,  near  a 
chapel,  at  the  hour  of  assembling,  might  be  found  liable 
to  indictment  for  public  indecency.  The  question  strictly 
is,  supposing  what  the  defendant  said  was  true,  could  the 
plaintiff  be  indicted  for  a  misdemeanour,  owing  to  the 
public  and  open  nature  of  his  misconduct  at  the  place  and 
time,  &c.  ? 

I  do  not,  taking  all  together,  think  that  he  could,  and 
have  therefore  relinquished  this  point. 

Lastly,  as  to  the  special  damage.  The  only  special 
damage  laid  is  at  the  end  of  the  declaration. 

The  first  part  is  general,  not  special,  damage — viz  :  that 
the  plaintiff  was  brought  into  discredit  with  the  said 
Canadian  Wesleyan  New  Connection,  and  amongst  all 
his  friends  and  acquaintances. 

The  second  is  special  damage,  but  relates  only  to 
Philip  Gavin,  Jacob  Upper,  and  Joseph  Upper,  as  respects 
both  exclusion  from  the  chapel  and  loss  of  hospitality. 
They  are  the  trustees  of  the  chapel,  and,  so  far  as  made  to 
Ihem,  it  is  contended  the  defendant's  communication  was 
privileged,  and  that  express  malice  should  be  proved  and 
found — a  question  not  left  to  the  jury. 

The  third  is  not  so  general  as  the  first,  but  it  may  not  in 
itself  amount  to  special  damage  within  the  meaning  of 
rule  ;  it  is,  that  all  his  friends,  and  a  great  many  of  the 
said  Wesleyan  Methodist  New  Connection,  have  wholly 
withdrawn  their  friendship  and  acquaintance.  It  is  said 
loss  of  hospitalily  is  special  damage.  The  question  here 
is,  whether  loss  of  friends  is  equally  so. 

Moore  v.  Meagher  (I  Taunt  39),  does  not  seem  to  warrant 
us  in  treating  the  last  as  a  sufficient  special  damage,  or 
pecuniary  damage  of  which  the  law  will  take  notice  as  a 
pecuniary  loss. 


534 


queen's  bench,  EASTER  TERM,  6  VIC. 


We  are  then  to  consider  the  special  damage  laid. 

1.  It  is  contended,  that  so  far  as  the  defendant  himself 
communicated  anything  to  Gavin  or  the  Uppers,  it  was 
privileged  by  reason  of  their  being  trustees  of  the  chapel 
in  which  the  plaintiff  had  been  accustomed  to  exhort,  and 
so  the  action  is  not  tenable  without  proof  of  express 
malice,  a  fact  not  left  to  the  jury  or  found. 

2.  That  as  to  any  communications  not  privileged  that  may 
have  been  made  by  the  defendant  to  others,  and  by  them 
communicated  to  Gavin  or  the  Uppers,  the  defendant  is 
not  responsible  for  any  special  damage  sustained  by  the 
plaintiff  at  their  hands,  owing  to  remoteness,  the  same  not 
being  a  natural  consequence  of  the  defendant's  conduct. 

3.  That  it  appeared  other  alleged  misconduct  of  plaintiff 
influenced  the  trustees  as  well  as  the  subject  matter  of  this 
action ;  and  that,  having  jointly  operated  against  him,  the 
damage  is  indivisible,  and  cannot  be  separated  so  as  to 
sustain  an  action  for  the  loss  founded  on  one  only  of  the 
two  grounds  that  operated  to  occasion  it. 

1st — As  to  the  communications  being  privileged,  the 
cases  tend  to  shew  that  whatever  communications  the  de- 
fendant may  have  made  bond  fide  and  in  behalf  of  the  truth 
to  Upper  as  trustee  of  the  chapel  would  be  privileged. 

It  appears  by  the  notes  of  evidence  that  Mr.  Jackson 
and  Mr.  Upper  respectively  applied  to  defendant  on  the 
subject,  and  his  communications  to  them  were  privileged  : 
to  the  first  as  being  the  person  under  whose  charge  the 
plaintiff  was  as  preparing  for  the  Methodist  ministry,  and 
to  the  latter  as  a  trustee  of  the  chapel  in  which  he  at  times 
exhorted.  These  communications  therefore  were  privi- 
leged, and  not  actionable  unless  malice  express  be  proved. 
Whether  the  words  spoken  by  the  defendant  were  spoken 
bond  fide,  and  in  behalf  of  the  truth,  or  maid  fide  and  mali- 
ciously, forms  a  question  of  fact  to  be  decided  by  a  jury. 

There  is  no  special  damage  laid,  except  in  relation  to 
Gavin  and  the  two  Uppers,  in  relation  to  the  chapel  and 
their  hospitality.  The  only  one  of  these  three  examined 
at  the  trial  was  Jacob  Upper,  and  he  shews  that  the 
plaintiff  was  forbid  the  use  of  the  chapel,  but  gives  no 
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instance  of  any  specific  loss  of  hospitality.  In  relation  to 
that  part  of  the  case  therefore  in  which  special  damage 
was  proved,  the  communication  was  privileged,  and 
express  malice  has  not  been  found.  On  this  ground  it 
appears  to  me  there  should  be  a  new  trial ;  that  it  may  be 
left  to  a  jury. 

2nd — As  to  the  sufficiency  of  the  evidence  to  convict 
the  defendant  with  the  special  damage  laid  :  I  think  the 
evidence  of  Jacob  Upper  sufficiently  does  so. 

The  communications  proved  to  have  been  made  by  the 
defendant  to  John  Gavin,  and  admitted  by  him  to  have 
been  made  to  Malloch,  and  perhaps  to  Wilson,  were  not 
privileged,  but  no  special  damage  is  laid  as  having 
resulted  therefrom,  nor  was  any  such  damage  proved  to 
have  ensued  in  consequence. 

The  words  proved  to  have  been  used  on  occasions  not 
privileged  are  not  actionable  in  themselves;  they  were  not 
spoken  of  the  plaintiff  in  or  in  relation  to  his  office,  and  if 
they  were,  they  would  not  be  actionable  without  proof  of 
special  damage,  and  no  special  damage  as  occasioned 
thereby  was  laid  or  proved. 

General  loss  of  the  good  opinion  of  his  neighbours,  &c., 
does  not  constitute  special  damage,  if  that  would  do;  and 
if  it  would  do,  it  is  connected  with  the  unprivileged  com- 
munications in  evidence. 

3rd — The  influence  of  extrinsic  causes  in  inducing  the 
trustees  to  do  the  acts  complained  of  as  special  damage. 

This  point  is  unimportant  at  present,  as  I  think  there 
should  be  a  new  trial.  But  I  am  not  satisfied,  the  other 
matters  alleged  against  the  plaintiff  operated  to  cause  his 
exclusion  from  the  chapel,  &c.,  or  that  he  would  have  been 
so  excluded  had  it  not  been  for  the  charge  made  at  a  later 
period  by  the  defendant.  The  latter  was  no  doubt  the 
main  cause  of  his  exclusion,  &c. 

Jones,  J. — I  concur  in  the  judgment  delivered  by  the 
Chief  Justice,  and  consider  the  words  proved  actionable 
per  Be.  The  general  rule  seems  to  be,  that  words  spoken 
of  a  person  in  any  office  or  employment  of  profit,  which 
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have  a  natural  tendency  to  occasion  a  loss  of  such  office, 
or  which  impute  want  of  qualification  or  misconduct  in 
it,  are  actionable.  The  office  or  employment  of  the 
plaintilf  was  that  of  an  exhorter  in  the  Canadian  Wesley- 
an  Methodist  Society,  and  (or  the  discharge  of  the  duties 
of  his  situation  he  received  a  pecuniary  compensation. 
The  charge  against  him  as  proved  was  one  of  the  most 
revolting  description,  and  if  believed,  would  not  only 
have  a  tendency  to  occasion  the  loss  of  his  employment, 
but  would  unquestionably  produce  its  actual  loss  ;  for  no 
one  can  for  a  moment  suppose,  that  any  community  calling 
themselves  Christians  would  listen  to  the  doctrines  or 
exhortations  of  any  man  guilty  of  the  crime  charged 
against  this  plaintiff.  It  is  said  that  only  a  general  charge 
of  misconduct  or  immorality  is  sufficient  to  support  an 
action.  To  this  I  cannot  subscribe.  A  specific  charge,  it 
appears  to  me,  when  time  and  place  are  given,  is  calcula- 
ted to  have  more  effect  than  general  accusations  ;  and  all 
must  admit  that  the  specific  charge  alleged  against  the 
plaintiff,  of  incest  with  his  own  sister,  would  be  more 
injurious  to  his  character  than  if  he  had  been  accused 
generally  of  incestuous  conduct.  There  appears  to  me 
here  to  be  no  ingredient  wanting,  consistent  with  the 
authorities,  to  support  the  action.  The  plaintiff  held  the 
office  or  employment  of  exhorter  to  a  religious  community, 
receiving  a  pecuniary  compensation  for  the  discharge  of 
his  duties.  The  defendant  charged  him  with  the  abomi- 
nable crime  of  incest  with  his  own  sister.  An  inquiry 
was  instituted  to  investigate  the  report,  with  a  view  to  his 
removal  from  his  situation,  if  found  to  be  true.  I  can 
bring  my  mind  to  no  other  conclusion  than  that  the  verdict 
must  stand.  The  late  cases  referred  to  appear  to  me  to 
leave  this  untouched,  and  established  no  principle  incon- 
sistent with  a  determination  to  uphold  this  verdict. 

Hagerman,  J.,  concurred  in  the  judgment  of  Mr.  Justice 
Macaulay. 

Postea  to  plaintiff. 
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Present — The  Chief  Justice. 
"        Mr.  Justice  Jones. 

Mr.  Justice  McLean. 
"        Mr.  Justice  Hagerman. 
Mr.  Justice  Macaulay  silting  in  the  Practice  Court. 


Wilson  v.  Dillingham. 

A  defendant  in  custody  on  an  attachment  for  non-payment  of  costs,  is  not 
entitled  to  his  discharge  under  5  Wm  IV.,  ch.  3,  in  the  same  manner  as  if 
he  were  in  custody  in  execution  for  costs. 

The  defendant,  who  was  in  custody  on  the  linnits  on  an 
attachuient  for  cosls  under X20,  due  on  an  award,  applied 
to  be  discharged  from  custody  under  the  stat.  5  Wui.  IV., 
ch.  3,  on  the  ground  of  his  being  in  custody  for  costs  only, 
that  statute  having  abolished  arrest  in  execution  for  costs. 

Per  Cur. — This  rule  cannot  be  granted.  However 
reasonable  it  may  appear  to  place  such  cases  on  the 
footing  of  executions  on  judgments,  it  is  only  the  legisla- 
ture that  can  do  it.  We  cannot  so  extend  the  construction 
of  the  statute  as  to  embrace  commitments  upon  attach- 
ments for  costs,  or  any  other  cause.  The  words  of  the 
statute  are  loo  expressly  confined  to  executions  on 
judgments. 

Rule  refused. 


Anderson  et  al  v.  Macaulay. 

Where  three  of  a  firm,  consisting  of  four  persons,  declared  on  a  bill  of 
exchange  as  indorsees,  and  averred  an  indorsement  to  themselves,  "trading 
under"  the  partnership  name,  and  the  bill  was  indorsed  in  blank:  Held, 
that  the  non-joinder  of  the  other  partner  was  not  a  ground  of  nonsuit. 

Assumpsit  by  plaintiffs  as  endorsees  of  a  bill  of  exchange, 
endorsed  in  blank.  Tlie  declaration  averred  an  itidorse- 
ment  to  the  plaintiffs     trading  under  the  firm  and  name 
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of  Forsyth,  Richardson,  &  Co."  Plea — non-assumpsit 
(before  the  new  rules.) 

At  the  trial  it  was  proved  that  the  firm  of  Forsyth, 
Richardson,  &  Company  was  composed  of  the  plaintiffs 
and  a  person  named  Walker,  who  was  not  joined  ;  and 
the  defendant  moved  for  a  nonsuit  for  non-joinder,  which 
was  refused,  but  leave  was  reserved  to  move  in  term,  and  a 
motion  was  made  acccordingly. 

Per  Qu7\ — This  motion  must  have  prevailed,  if  the 
bill  had  been  averred  to  have  been  endorsed  to  Forsyth, 
Richardson,  &  Company,  because  the  proof  could  not  ihen 
have  supported  the  right  of  these  plaintiffs  to  sue  ;  but 
the  bill  is  here  stated  to  have  been  endorsed  to  the  plain- 
tiffs^ and  an  endorsement  in  blank  entitles  any  person 
to  sue  upon  the  bills  who  may  agree  to  join  in  the  action. 
The  adding  the  words  "  trading  under  the  firm  of,  &c.,"  is 
a  mere  inaccuracy  in  useless  matter  of  description. 

Rule  discharged. 


Armstrong  et  al.  v.  Moodie. 

Where  a  debtor,  just  before  several  executions  were  issued  against  his  pro- 
perty, assigned  it  to  trustees  for  the  benefit  of  his  creditors,  with  the  most 
minute  accuracy  as  to  every  article  of  property,  and  his  sign  was  taken 
down  from  his  shop,  but  he  remained  with  his  clerks  in  possession  of  the 
goods,  selling  them  as  if  his  own  property,  but  accounting  to  the  trustees, 
and  the  property  was  taken  in  execution  by  the  sheriiF,  as  belonging  to 
the  debtor:  Held,  in  an  action  of  trespass  against  the  sheriff  by  the 
assignees,  that  the  jury  having  negatived  the  possession  of  the  trustees, 
a  verdict  for  the  defendant  was  correct. 

Trespass  for  taking  the  plaintiffs'  goods.  Plea — general 
issue. 

The  plaintiffs  were  merchants  resident  at  Toronto,  and 
having  had  transactions  with  Spencer,  a  merchant  at 
Belleville,  in  the  course  of  which  he  became  indebted  to 
them,  and  on  the  6th  of  November,  1842,  made  an  assign- 
ment to  them  of  all  his  personal  property,  upon  trust,  to  pay 
themselves  the  debt  of  <£  1650  2s.  5d.,  and  also  a  further  sum 
of  £1654  9s.  2d.,  which  it  was  recited  they  were  liable  for 
as  endorsers  of  Spencer  and  otherwise,  and  to  apply  the 
residue,  if  any,  rateably  to  the  payment  of  such  bond  fide 


ARMSTRONG  ET  AL.  V.  MOODIE. 


539 


creditors  of  Spencer  as  might  be  willing  lo  accept  the 
same  on  account.  The  plaintiffs  in  taking  this  assign- 
ment were  represented  by  Mr.  Dougall,  an  attorney,  under 
a  power  of  attorney,  made  on  the  25th  of  October  preced- 
ing, and  he  executed  the  instrument  in  their  name.  He 
received  a  formal  delivery  of  the  property,  by  receiving  one 
article  of  furniture  in  token  of  possession,  and  Spencer's 
sign  was  taken  down  from  the  shop,  but  the  goods  were  not 
removed  from  it,  and  Spencer  and  his  clerks  continued  to 
make  sales,  but,  as  it  was  sworn  by  them  and  also  Dougall, 
for  the  benefit  of  the  plaintiffs,  to  whom  all  the  moneys 
received  were  transmitted.  It  was  not  shewn  that  the 
goods  had  been  appraised,  and  even  the  minutest  article 
was  included  in  the  assignment.  The  debt  to  the  plaintiff 
was  untruly  stated  in  the  assignment,  as  it  was  only  about 
£1000  instead  of  £1,650,  and  goods  were  included  in  the 
assignment  which  had  not,  at  the  time  it  was  executed, 
arrived  from  Montreal.  The  defendant  was  the  sheriff  of 
the  Victoria  District,  and  a  few  days  after  the  assignment 
was  made  several  executions  against  the  goods  of  Spencer 
were  delivered  to  him,  under  which  he  seized  the  properly 
which  had  been  assigned  to  the  plaintiffs.  No  judgments 
were  produced,  but  only  the  writs  of  execution,  under 
which  the  defendant  had  acted.  The  learned  judge  told 
the  jury,  that  if  the  .possession  was  really  and  bond  fide 
in  the  plaintiffs,  they  must  prevail,  as  the  defendant  had 
not  pleaded  specially,  nor  shewn  any  judgment.  The  jury 
found  for  the  defendant,  saying  that  they  considered  the 
assignment  fraudulent,  and  finding  nothing  specially  about 
the  possession.  The  plaintiffs  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  law  and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  appears  to  be  in  accordance  with  justice. 
There  were  many  circumstances  tending  to  throw  strong 
suspicion  on  the  assignment  (here  the  Chief  Justice  stated 
the  facts  as  above).  It  is  quite  true,  and  many  cases 
that  have  been  cited  shew  it,  that  a  debtor  may  give 
a  preference  to  one  creditor  over  others,  and  may,  at  any 
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time  before  an  execution  is  actually  put  into  the  sheriff's 
hands,  assign  his  goods  to  the  favoured  creditor  in  pay- 
meni  of  his  debt,  or  nnake  them  over  to  him  for  the  purpose 
of  securing  it ;  but  then  he  must  do  this  in  such  a  manner 
as  to  shew  that  he  has  in  reality,  and  not  in  mere  pretence, 
done  it.  And  a  debtor  taking  this  course,  which  in  itself  is 
not  equitable,  must  expect  that  a  sweeping  assignment  of 
this  kind,  made  in  the  very  view  of  execulions  about  to 
issue,  will  be  looked  upon  with  suspicion,  and  will  be 
closely  scanned  by  what  the  law  has  described  or  recog- 
nised as  indicia  ox  signs  of  fraud — many,  and  indeed  most 
of  which  are  discoverable  in  this  case.  And  after  a  trans- 
aclion  of  this  kind  has  been  fully  laid  open  to  the  view 
of  a  jury,  and  fairly  left  to  them  to  pronounce  their  opinion 
upon  it,  whether  it  was  made  honestly  and  truly  to  answer 
the  end  professed,  or  was  an  unfair  and  unusual  transfer, 
contrived  with  a  view  of  defeating  creditors,  if  the  jury 
shall  declare  the  belief  that  it  was  fraudulent,  he  must  not 
expect  that  the  court  will  be  easily  disposed  to  grant  a  new 
trial  in  order  to  afford  him  another  chance  of  convicting  a 
public  officer  of  a  trespass.  The  duty  of  the  sheriff  on 
these  occasions  is  frequently  an  anxious  and  perplexing 
one  :  it  is  often  difficult  for  him  to  know  what  to  think  of 
these  transactions,  and  when  his  opinion  is  afterwards 
borne  out  by  the  opinions  of  twelve  men  on  their  oaths, 
it  ought  to  be  a  case  very  free  from  suspicion  in  which  we 
should  interfere,  and  place  him,  or  the  execution  creditor 
for  whom  he  acted,  a  second  time  in  peril. 

It  is  easy  to  conduct  a  transfer  of  goods  in  such  a  man- 
ner as  to  let  the  whole  world  see  what  is  intended.  These 
goods  might  hav^e  been  packed  up,  after  being  regularly 
appraised,  and  sent  to  the  plaintiffs,  or  they  might  have 
put  people  of  their  own  in  charge,  and  excluded  Spencer 
from  all  further  intermeddling  with  them  ;  and  even  if  this 
had  been  done,  there  are  circumstances  in  the  case  which 
would  have  warranted  suspicion;  but  when  we  see  both 
of  Spencer's  clerks  selling  off  the  goods  in  the  same  shop, 
and  himself  acting  in  a  subordinate  capacity  to  a  person 
who,  a  few  days  before,  was  one  of  his  own  clerks,  it  is 
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no  wonder  that  the  jury  refused  to  uphold  this  as  a  real 
transfer.  It  is  very  material  loo  to  reflect  upon  the  use 
which  Spencer  was  shewn  to  have  made  of  it,  as  a  proba- 
ble means  of  forcing  his  other  creditors  into  his  terms,  for 
it  appears  by  his  own  written  stalements  that  he  was 
indebted  to  others  in  about  jC7,000.  He  proposes  to  them 
by  letter  to  pay  them  ten  shillings  in  the  pound  by  instal- 
ments, telling  them,  however,  that  this  can  only  be  done 
by  consent  of  his  assignees.  There  is  no  question  here, 
we  think,  about  the  necessity  of  proving  a  judgment  debt, 
on  which  the  execution  issued,  under  which  the  defendant 
justified,  because  it  cannot  be  said  that  the  defendant 
seized  the  goods  while  in  possession  of  the  plaintiffs;  but 
the  jury  by  their  verdict  have  expressed  their  opinion  that 
the  goods,  when  seized,  were  still  in  the  possession  of 
Spencer,  \hs  debtor,  though  the  form  had  been  gone  through 
of  appearing  to  change  the  possession,  which  the  jury 
regarded  as  a  mere  contrivance  to  defeat  the  writ. 

Rule  discharged. 

EwiNG  ET  AL.  V.  CaMERON. 

Notice  of  dishonor  of  a  foreign  bill  of  exchange  is  not  proved  by  producing 
the  protest  of  the  bill  in  which  the  notary  certifies  that  he  has  given  the 
parties  notice,  the  giving  notice  of  dishonour  being  no  part  of  the  notary's 
duty. 

Assumpsit  against  the  drawer  of  a  bill  of  exchange, 
drawn  upon  persons  resident  in  Lower  Canada,  and  pro- 
tested for  non-acceptance.  To  prove  notice  to  the  defend- 
ant, the  plaintiffs'  counsel  put  in  the  notarial  protest  drawn 
in  Lower  Canada,  in  which  the  notary  certified  that  he 
had,  on  the  day  of  protest,  sent  a  notice  through  the  post 
office  directed  to  the  drawer  at  his  place  of  residence  in 
Upper  Canada,  apprising  him  of  the  dishonour  of  the  bill. 
This  was  objected  to  as  insufficient,  and  the  plaintiff 
obtained  a  verdict  subject  to  the  objection. 

Robinson,  C.  J. — We  are  of  opinion  that  there  was  no 
evidence  of  the  fact  of  notice.  We  cannot  receive  evi- 
dence of  any  fact  occurring  in  this  Province  otherwise  than 
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by  viva  voce  testimony  on  oath,  except  where  a  statute 
allows  ns  to  receive  other  evidence,  and  in  some  few  other 
excepted  cases,  of  which  this  is  not  one.  Of  course  the 
notarial  certificate  is  only  to  be  received  in  evidence  of 
such  facts  as  the  notary  may  properly  do,  such  as  fall  within 
the  usual  scope  of  his  agency  in  matters  of  this  description. 
To  present  a  bill,  and  note  it  for  non-acceptance  or  non- 
payment, is  part  of  his  duty,  but  to  send  notice  from  abroad 
to  the  drawer  resident  here,  is  no  part  of  his  duty.  The 
usual  form  of  protest  in  England  and  other  countries  in 
Europe  contains  no  certificate  of  notice  of  dishonour  ;  and 
besides,  it  is  a  v^^ell-seltled  principle  that  notice  of  dishonour 
is  only  good  when  it  is  given  by  the  holder  of  the  bill,  or 
by  some  person  authorised  by  him  to  give  such  notice. 
The  mere  intimation  by  a  stranger  that  the  bill  has  been 
dishonoured  is  only  a  siatement,  as  the  court  has  said,  of 
an  historical  fact.  The  evidence  was  insufficient,  but  as 
the  objection  was  taken  by  the  learned  judge  at  Nisi 
PriuSj  no  person  having  appeared  for  the  defence,  the 
plaintiff  may  have  a  new  trial  on  payment  of  costs,  and 
they  may  remedy  the  defect  at  the  next  trial. 

Rule  absolute  accordingly. 


Barnhart  v.  Robertson. 

A  plaintiff,  who  has  paid  more  than  the  legal  interest  for  money  loaned  to 
him,  may  maintain  an  action  for  money  had  and  received  to  recover  back 
the  excess  of  interest  over  the  legal  rate. 

Money  had  and  received.  Plea— general  issue 
At  the  trial  at  the  last  Eastern  District  assizes,  the  plain- 
tiff's counsel  stated  to  the  jury,  that  the  action  was 
brought  to  recover  an  excess  of  interest  over  the  legal  rate, 
which  had  been  taken  on  a  loan  of  money  by  the  defend- 
ant to  the  plaintiff,  secured  to  the  defendant  by  mortgage, 
and  paid  voluntarily  by  the  plaintiff,  when  it  became  due. 
Upon  this  opening  the  learned  judge  nonsuited  the  plain- 
tiff, holding  that  as  the  money  had  been  voluntarily  paid 
it  could  not  be  recovered  back,  but  he  reserved  leave  to 
the  plaintiff  to  move  against  the  nonsuit,  and  a  new  trial 
was  accordingly  moved  for  this  term. 


BARBER  y.  ARMSTRONG. 


543 


Robinson,  C.  J. — I  think  upon  the  older  authorities,  if 
not  upon  reason  and  principle,  that  the  nonsuit  was  right, 
but  on  modern  authority  vvrongr— 1  Salk.  22  ;  Skinner  40; 
Dougl.  468,  697;  Cowper  200;  Selw.  N.  P.  89,  90,  92  ; 
8  East,  378,  383  ;  2  Bl.  1073 ;  Forrest,  38.  The  distinction 
taken  by  Lord  Mansfield  between  cases  of  contracts  illegal 
as  being  against  public  policy,  and  contracts  made  illegal 
in  order  to  protect  one  class  of  men  against  the  rapacity 
and  oppression  of  others,  has  been,  as  it  seems  to  us, 
upheld  and  recognised.  Not  that  we  have  found  any  case 
in  which  an  action  like  this  has  been  supported,  while 
there  are  not  w^anting  two  or  three  old  cases,  in  which  it 
has  been  expressly  adjudged  that  it  cannot  be.  But  we 
are  compelled  to  say  that  this  action  is  sustained  by  the 
current  of  authority  in  later  limes. 

Rule  absolute. 


Barber  v.  Armstrong. 

If  a  party  pays  money  on  a  verbal  agreement  for  the  sale  of  lands,  he 
cannot,  without  shewing  any  thing  more,  maintain  an  action  to  recover  it 
back,  on  the  ground  that  the  agreement  is  void  by  the  Statute  of  Frauds. 
And  although  one  of  the  witnesses  to  an  agreement  may  deny  the  sig- 
nature, and  a  party  well  acquainted  with  the  signature  of  another 
witness  to  the  instrument,  who  is  dead,  may  refuse  to  say  whether  the  signa- 
ture is  genuine  or  not,  it  may  still  be  left  to  the  jury  to  say,  under  the 
circumstances  of  the  case,  whether  the  agreement  is  signed  by  the  parties 
or  not. 

Assumpsit  for  money  paid,  and  other  common  counts. 
Plea — General  issue. 

It  was  proved  at  the  trial  that  in  November,  1840,  the 
plaintiff  agreed  to  buy  from  the  defendant  100  acres  of 
land  for  £175,  and  paid  him  £Q  down,  and  was  to  pay 
£50  in  the  month  of  January  following,  and  the  remainder 
by  instalments  agreed  on,  and  the  plaintiff  called  one 
Maley  as  a  witness,  who  said  that  he  and  one  Knox  were 
present  at  the  bargain  ;  that  Knox  wrote  down  the  terms, 
but  that  neither  the  plaintiff  nor  defendant  signed  the 
writing.  No  further  proceeding  on  the  plaintiff's  part  to 
complete  the  agreement  was  shewn;  but  it  was  proved 
that  a  member  of  the  defendant's  family  still  resided  on 
the  lot,  and  the  plaintiff  sought  to  recover  the  money  back, 
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as  paid  on  an  agreement  void  by  the  Statute  of  Frauds, 
and  which  he  therefore  could  not  enforce.  The  defendant 
had  obtained  from  the  wife  of  Knox,  some  months  after 
the  bargain  was  made,  a  paper  in  which  its  terms  were 
stated.  On  the  defence  the  defendant's  counsel  produced 
this  paper,  which  contained  the  terms  of  this  agreement 
fully  staled  ;  and  bore  the  names  of  the  plaintiff  and 
defendant  at  the  foot,  with  the  names  of  Maley  and 
Knox  as  subscribing  witnesses;  the  body  of  the  instru- 
ment, which  was  not  under  seal,  being  in  the  same 
writing  as  Knox's  name.  Maley,  when  the  agreement 
was  produced,  and  before  he  saw  it,  said  that  his  name  was 
not  in  his  writing,  and  Mrs.  Knox  would  not  say  whether 
she  thought  it  was  her  husband's  writing  or  not,  although 
she  admitted  to  the  defendant's  counsel,  on  the  morning  of 
the  trial,  that  she  thought  it  was.  No  other  evidence 
having  been  given,  the  writing  was  considered  as  not 
proved  ;  and  it  was  left  to  the  jury  to  find  whether  the 
agreement  had  been  rescinded,  subject  to  the  opinion  of 
the  court  whether  there  was  any  evidence  to  warrant  that 
conclusion.  The  jury  found  that  the  agreement  had  not 
been  rescinded,  and  found  for  the  defendant,  and  the 
plaintiff,  having  had  leave  reserved  to  him  to  move  to  enter 
a  verdict  for  <£6,  moved  accordingly. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  verdict  was  rightly  given, 
and  that  the  rule  must  be  discharged.  Supposing  it  to  be 
clear  that  there  was  really  no  memorandum  in  writing  to 
satisfy  the  Statute  of  Frauds,  it  by  no  means  follows  that 
the  plaintiff,  having  paid  money  on  a  purchase  of  lands, 
without  shewing  any  thing  more,  can  turn  upon  the  defend- 
ant and  sue  to  recover  it  back.  If  he  could,  then  any 
man,  who  voluntarily  paid  money  with  a  knowledge  of 
all  the  facts,  but  in  ignorance  of  the  law,  could  recover  it 
back.  The  decisions  do  not  go  that  length,  though  there 
are  some  of  them  which  seem  to  break  in  upon  the  general 
principle  which  is  maintained  in  others.  There  should 
be  something  at  least  in  such  a  case  as  this  to  shew  clearly 
that  the  other  parly  intended  to  take  advantage  of  the 
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supposed  insufficiency  of  ihe  conlract,  and  to  repudiate  it. 
Transactions  are  daily  taking  place  between  parties  con- 
fiding in  each  others  word,  when  neither  has  that  kind  of 
fornrjal  evidence  of  the  contract  which  would  bind  the 
other  in  law,  and  when  this  is  well  known  to  both  of 
them  ;  and  yet  such  transactions  are  frequently  carried  into 
eflecl  in  good  faith.  Here  we  must  suppose  that  the 
parlies  knew  that  a  writing  was  required,  but,  confiding 
in  each  other,  made  no  written  agreement  ;  and  the  plain- 
tiff ought  not  now  to  sue,  unless  he  has  asked  from  the 
defendant,  and  been  refused,  a  written  minute  of  the  con- 
tract ;  or  the  defendant,  on  a  tender  of  the  purchase 
money  and  demand  of  a  title  by  the  plaintiff,  has  refused 
to  give  one.  Perhaps  the  plaintiff  intetided  to  rely  on  the 
defendant's  having  obtained  the  written  memorandum 
from  Knox's  wife,  as  a  recision  of  the  contract  ;  but  that 
act  did  not  lead  conclusively  to  that  inference.  The 
paper  belonged  as  much  to  one  of  the  parties  as  the  other, 
and  there  was  no  evidence  that  they  had  any  under- 
standing about  its  remaining  in  the  hands  of  Knox,  as  a 
friend  to  both  parties  ;  and  the  jury  found  that  the  agree- 
ment was  not  rescinded.  But,  besides,  I  think  this  verdict 
right  on  these  grounds.  I  certainly  could  not  concur  in 
directing  a  verdict  to  be  entered  for  the  p'aintiff ;  for  I 
certainly  think  that  the  jury  might  have  been  called  on  to 
say  v/hetherthe  agreement  was  not  signed  by  both  parlies. 
It  is  not  the  fact  of  one  subscribing  witness  disclaiming 
his  signature  without  even  looking  at  it,  and  a  witness 
who  must  know  the  handwriting  of  the  other  witness, 
since  dead,  refusing  to  say  whether  the  signature  appears 
to  be  genuine  or  not,  that  must  force  a  jury  to  pronounce 
against  the  instrument.  If  that  were  so,  it  would  be  only 
necessary  to  bribe  a  witness  to  swear  falsely,  or  express  no 
belief  at  all,  in  order  to  deprive  a  man  of  his  remedy  or 
his  estate.  That  experiment  has  been  tried,  and  defeated 
in  a  memorable  case.  My  impression  from  the  whole  of 
this  cas-e  is,  that  the  agreement  was  signed  by  these  par- 
ties, and  the  plaintiff  has  filed  no  affidavit  denying  the 
signature  to  the  paper  to  be  his. 

Rule  discharged. 

3  Y  VOL.  VI. 


546 


queen's  bench,  trinity  term,  6  VIC. 


Ottawa  District  Council  v.  Low  et  al. 

A  Municipal  Council  can,  in  their  corporate  name,  enforce  payment  of  debts 
due  to  the  District,  where  neither  the  magistrates  nor  their  treasurer  could 
have  sued  formerly  ;  but  they  cannot  vary  or  abridge  the  rights  of  the 
parties,  or  alter  any  contract  express  or  implied. 

Debt  for  money  had  and  received,  money  paid,  &c. 
On  the  trial,  it  was  proved  that  in  1830,  the  justices  in 
Quarter  Sessions  in  the  District  of  Ottawa  made  an  order 
that  the  moneys  arising  from  the  wild  land  lax  in  the 
Township  of  Cambridge,  applicable  to  roads,  should  be 
expended  in  opening  the  road  between  the  2nd  and  3rd 
concessions  of  that  township;  and  they  directed  the  money 
to  be  paid  to  the  defendants,  road  commissioners,  for 
that  purpose.  The  defendants  had  purchased  lands  sold 
for  arrears  of  taxes  in  that  township,  in  conjunction 
with  Mr.  Hamilton,  since  deceased  ;  and  apprehending 
that  the  sale  was  illegal,  and  their  titles  invalid,  they 
advanced  a  right  to  retain  this  money  to  indemnify 
them  against  their  probable  loss,  a  right  which  the 
justices  would  not  recognise,  though  they  forebore  to 
press  the  repayment  of  the  money,  until  September, 
1840,  when  they  made  an  order  that  the  amount,  £205 
13s.  lid.,  should  be  paid  into  the  District  treasury, 
for  which  payment,  by  another  order  in  April,  1841, 
time  was  given  to  the  defendants  until  the  April  ses- 
sions of  1842.  The  receipt  for  the  money  was  signed  by 
only  two  of  the  commissioners,  and  the  District  Coun- 
cil, nov^  having  the  control  of  the  financial  affairs  of  the 
District,  sought  to  recover  the  money  which  the  defend- 
ants had  not  repaid.  The  defendants  objected  that  the 
order  of  Sessions  in  1830  constituted  an  agreement  with 
them,  and  they  could  only  be  sued  for  not  expending  the 
money  on  the  roads,  as  the  order  to  that  effect  had  never 
been  rescinded  ;  that  the  plaintiffs  could  not  sue  for  this 
cause  of  action,  and  that  at  any  rate  only  the  two  commis- 
sioners who  signed  the  receipt  were  liable,  and  not  the 
third  also.  These  points  being  over-ruled,  they  offered  as 
a  set-off  their  claim  to  indemnity  for  moneys  expended  in 
the  purchase  of  lands  illegally  sold  for  the  wild  land  tax, 
but  this  being  rejected,  the  plaintiffs  obtained  a  verdict  for 
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£233  2d.,  being  the  sum  originally  paid  to  the  defendants, 
and  interest  from  the  time  of  its  being  finally  ordered  to 
be  paid  in  April,  1842.  The  defendants  obtained  a  rule 
nisi  for  a  new  trial  on  the  objections  taken  at  Nisi  Prius, 
and  for  the  rejection  of  their  set-off. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  rejection  of  the  set-off  was  correct,  as  the  nature  of 
the  claim,  and  the  whole  circumstances  of  the  case  are 
decisive  objections  against  it.  Then  can  the  plaintiffs 
maintain  this  action  ?  We  think  they  can.  Undoubtedly 
the  justices  had,  by  law,  in  the  first  instance,  a  controlling 
power  over  the  expenditure  of  the  money  for  the  purposes 
to  which  the  law  appropriated  it.  The  defendants  took 
it  under  the  order  for  the  expenditure,  and  they  then 
became  public  accountants,  and  had  no  course  but  to 
execute  the  trust  or  refund  the  money.  The  justices  are 
not  shewn  to  have  ever  acquiesced  in  their  claim  to  apply 
this  road  money  to  indemnify  themselves,  though,  by  a 
forbearance  which  produced  difficulty,  they  abstained  for 
years  from  taking  a  definite  line  of  proceeding.  That  the 
money  was  so  paid  over  in  the  first  instance  as  to  make 
all  three  defendants  accountable  for  it,  is  clear  on  the 
evidence  given ;  and  they  have  all  been  shewn  to  have 
acted  afterwards  in  a  way  that  plainly  admitted  them- 
selves to  be  all  equally  responsible.  If,  under  these  cir- 
cumstances, these  defendants,  as  road  commissioners,  had 
been  called  on  by  the  Crown  in  a  proper  legal  proceeding, 
as  public  accountants,  to  pay  back  the  money,  there  can  be 
no  doubt  but  they  would  have  been  compelled  to  do  so ; 
then  we  have  only  to  consider  whether  the  District  Council 
are  not  by  law  enabled,  as  representing  the  District  for 
such  purposes,  to  sue  upon  such  a  claim  as  the  Crown 
could,  by  an  ordinary  proceeding  in  the  Exchequer,  have 
enforced  for  the  benefit  of  the  District.  It  is  contended 
that  they  can  only  sue  where  the  justices  or  their  treasurer 
could  have  sued  before  the  District  Councils  were  consti- 
tuted*  But  we  are  of  opinion  that  under  the  43rd  section 
of  the  4  &  5  Vic,  ch.   10,  the  District  Council  can. 
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by  proper  legal  proceedings  in  their  corporate  name, 
enforce  paynnents  of  debts  due  to  the  Districts,  where 
neither  the  justices  nor  the  treasurer  could  formerly  have 
sued  for  such  debts,  but  that  they  can  only  enforce  the 
payiTients  on  the  same  terms  or  conditions  that  existed 
before;  that  is,  they  cannot  abridge  or  vary  the  rights  of 
the  parties,  or  alter  any  ccniract  express  oi  implied.  The 
convenience  of  suing  as  legally  representing  the  District, 
is  a  new  facility  conferred  by  the  act,  for  generally  the 
Queen's  name  must  have  been  used  before  in  legal  reme- 
dies against  public  accountants  or  debtors  to  the  District. 

Rule  discharged. 


MICHAELMAS  TERM,  7  VICTORIA. 


Present — The  Chief  Justice. 

Mr.  Justice  Macaulay.* 
Mr.  Justice  McLean. 
Mr.  Justice  Hagerman.! 


Wheeler  v.  Bernard. 

The  affidavit  verifying  the  plea  puis  darrein  continuance  may  be  sworn  before 
a  commissioner,  and  where  the  defendant  settled  the  debt  with  the  plain- 
tiif  and  fraudulently  obtained  a  release  from  him,  which  he  pleaded  puis 
darrein  continuance,  to  deprive  the  plaintiff's  attorney  of  costs,  the  court 
made  a  rule  absolute  to  set  aside  the  plea,  unless  the  defendant  paid 
those  costs  in  a  month. 

Assumpsit  on  foreign  judgment.  Plea  of  release  puis 
darrein  continuance,  with  affidavit  of  verification,  sworn  at 
the  assizes  before  a  commissioner  of  this  court. 

Campbell^  Q.  C,  moved  for  and  obtained  a  rule  nisi 
to  set  aside  the  plea,  on  the  ground  that  the  affidavit  could 
not  be  sworn  before  a  commissioner,  and  on  affidavits  of 
fraud  and  collusion  between  plaintiff  and  defendant  to 
deprive  the  plaintiff's  attorney  of  his  costs. 

Per  Our.-— We  cannot  hold  in  the  face  of  the  very 
explicit  and  comprehen^^ive  terms  of  the  Provincial  statute, 

*  Mr.  Justice  Macaulay,  having  been  in  the  Practice  Court,  gave  no 
judgments  in  cashes  argued  during  last  term. 

f  Mr.  Justice  Jones,  sitting  in  the  Practice  Court. 
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2  Geo.  4,  ch.  1,  sec.  39,  that  an  affidavit  verifying  a 
plea  of  this  description  may  not  be  sworn  before  a  com- 
missioner, as  well  as  all  affidavits  for  other  purposes 
connected  vvilh  causes  depending.  But  as  there  is  a  strong 
case  made  out  against  the  defendant  of  a  fraudulent 
attempt  to  deprive  the  plaintiff's  attorney  of  his  costs,  w^e 
will  make  this  rule  absolute,  unless  the  defendant  pays 
those  costs  in  a  month. 

Rule  accordingly. 


Taylor  v.  Nugent. 

Trover. 

Where  a  devise  was  made  to  the  plaintiff  of  half  the  fruit  which  might  grow 
on  a  certain  farm  devised  to  another  party,  and  the  latter  gathered  the 
whole  of  the  fruit  and  disposed  of  it  for  his  own  use  ; 

Held,  that  an  action  of  trover  could  be  maintained. 

Trover  for  apples.    Plea — general  issue. 

A  verdict  was  rendered  for  the  plaintiff  at  the  Victoria 
District  assizes  for  £50,  subject  to  the  opinion  of  the 
court  upon  the  following  case  :  John  Taylor,  being  seized  in 
fee  of  a  farm  and  lands  in  the  Victoria  District,  died,  hav- 
ing made  his  will  and  devised  to  his  wife  during  her  life 
the  dwelling  house  on  his  farm,  with  four  acres  of  land 
adjoining,  and  barn  and  barn-yard,  &c.,  "  and  also  half  of 
the  fruit  which  may  grow  on  my  farm,  year  and  yearly 
during  her  life."  He  then  devised  to  his  son,  John  Taylor, 
in  fee  "  all  that  part  of  his  farm  betw^een  the  highway  and 
the  Bay  of  Quinld,  with  all  buildings,  &c.  thereon,  save 
and  except  the  barn  and  ground  above  named  for  the  use 
and  benefit  of  my  beloved  wife  during  her  natural  life, 
and  except  the  one-half  of  the  fruit  which  may  grow  thereon^ 
which  are  above  reserved  for  the  use  and  benefit  of  his 
mother  during  her  natural  life,  which  barn  and  fruit,  after 
the  period  of  her  decease,  are  to  become  the  property  of 
ray  son  John,  his  heirs  and  assigns  for  ever." 

Upon  his  father's  death,  the  son  conveyed  to  the  defend- 
ant part  of  the  land  on  which  the  fruit  trees  stood,  and 
although  the  defendant  allowed  the  plaintiff  to  take  her 
share  of  the  fruit  for  two  years,  yet  he  afterwards  refused 
to  allow  her  to  take  it,  and  for  six  years  gathered  the  whole 
and  disposed  of  it  for  his  own  use. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  clear,  I  think,  that  the  wife,  under  this  will,  took 
no  interest  in  the  estate,  by  a  portion  of  the  fruit  being 
bequeathed  to  her.    There  are  two  reasons  against  it. 

1st — The  will  only  gives  what  may  be  bat  part  of  the 
produce  of  the  land.  If  the  fruit  of  an  orchard  was  devised, 
then  perhaps  we  might  say  that  it  was  a  devise  of  all  the 
profits  of  the  orchard,  but  it  is  not  so  here  ;  and  2nd — The 
lands  are  expressly  devised  to  others,  and  there  cannot  be  a 
devise  by  implication  to  contradict  an  express  devise.  The 
devise  to  this  plaintiff  of  half  the  fruit  growing  upon  the 
land,  which  the  testator,  by  the  same  will,  expressly  devised 
to  another,  did  not  pass  an  estate  in  the  land  on  which  the 
trees  were  growing.  It  is  a  gift  of  a  part  of  the  profits  of 
the  estate.  The  first  question  is,  whether  it  was  compe- 
tent to  the  testator  to  make  such  a  devise.  That,  I  think, 
cannot  be  questioned  ;  he  could  give  the  land  to  one  and 
part  of  the  fruit  of  the  trees  growing  on  it,  as  he  could 
the  trees  themselves,  to  another.  It  is  in  effect  but  the 
imposing  a  charge  on  the  estate,  which  it  was  clearly  in  his 
power  to  do;  the  devisee  must  take  it,  if  at  all,  with  the  dis- 
advantages and  charges  annexed  to  it.  Then  the  plaintiff 
being  entitled  under  the  will  to  half  of  the  fruit  for  life,  she 
had  a  freehold  interest  in  the  profits  of  the  land  ;  and  for- 
merly, as  I  apprehend,  might  have  had  a  writ  of  quod 
■permittat  if  the  devisee  refused  to  allow  her  to  take  the 
fruit.  This  remedy  had,  however,  in  England,  long 
given  way  to  the  more  convenient  and  general  proceeding 
by  action  on  the  case,  and  it  is  now  expressly  abolished 
both  there  and  in  this  country. — 4  Wm.  IV.,  ch.  1.  The 
plaintiff  has  brought  trover,  and  upon  consideration,  and 
upon  reference  to  such  authorities  as  we  can  find  bearing 
upon  the  question,  we  cannot  determine  that  this  remedy 
is  not  open  to  her.  If  the  defendant  (the  present  owner 
of  the  land)  had  destroyed  the  trees,  or  merely  refused  to 
allow  her  to  enter  and  pluck  her  share  of  the  fruit,  then  a 
special  action  on  the  case  for  the  obstruction  of  her  right 
might  have  been  the  remedy  to  which  she  would  have  been 
confined  ;  but  when  he  himself  pulled  all  the  fruit,  that  fruit, 
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thus  severed  from  the  tree,  became  the  joint  property  of 
himself  and  this  plaintiff,  and  by  his  refusal  upon  demand 
to  give  to  the  plaintiff  her  share  ;  and  his  wrongful  appro- 
priation to  his  own  use  of  the  whole,  not  merely  by  keep- 
ing it  from  the  plaintiff,  but  by  consuming  it,  or  by  selling 
it  to  others  who  consumed  it,  he  has  brought  himself 
within  the  principle  of  the  cases,  where  one  joint  owner 
of  a  chattel  destroys  the  chattel,  so  that  the  other  can 
never  recover  possession  of  his  portion,  but  it  is  gone 
from  him  for  ever ;  and  in  such  cases  trover  is  permitted  to 
be  brought. 

Judgment  for  plaintiff. 


The  Queen  v.  Bonter. 

The  court  stayed  proceedings  in  scire  facias  on  a  bond  to  the  Queen  against 
a  surety  for  the  due  performance  of  the  duties  of  the  post  oflBce  by  a 
deputy  postmaster,  when  it  appeared  that  when  default  was  made  by  the 
deputy  postmaster  he  was  in  good  circumstances,  and  the  deputy  post- 
master-general had  taken  security  from  him  for  the  amount  of  his 
default,  the  surety  having  had  no  notice  of  the  default  until  three  years 
after  it  occurred,  when  the  deputy  postmaster  became  insolvent. 

In  debts  due  to  the  Crown,  which  would  be  cognizable  in  the  Exchequer 
in  England,  this  court  may  give  relief  when  it  appears  that  "in  law, 
reason,  or  good  conscience,  the  debtor  should  not  be  charged." 

Scire  facias  upon  a  bond  given  to  the  Queen  by  the 
defendant  as  surety  for  one  Parker,  a  deputy  postmaster 
at  Belleville,  and  the  defendant  moved  to  be  discharged 
from  the  payment  of  the  amount  alleged  to  be  due — viz., 
^^116  7s.  6d.,  and  that  proceedings  should  be  stayed,  on 
affidavits  disclosing  the  following  facts  : 

The  defendant  and  one  Dafoe  became  bound  as  joint 
sureties,  with  Parker  in  a  penalty  of  £800  to  the  Queen, 
for  the  due  performance  by  Parker  of  the  duties  of  post- 
master at  Belleville,  and  that  he  should  account  quarterly 
with  the  deputy  postmaster-general  at  Quebec,  and  pay 
over  all  postages  and  moneys  collected  ;  and  that  they 
would  hold  the  deputy  postmaster-general  harmless  and 
indemnified  against  all  losses,  &c.,  by  reason  of  Parker's 
neglect  in  his  office.  Parker  became  a  defaulter  for  £53 
16s.  8d.  for  the  quarter  ending  January  1839,  and  £62  lis. 
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5d.  for  the  quarter  ending  in  April  of  the  same  year,  and 
the  deputy  postmaster  general  look  a  conveyance  of  400 
acres  of  land  from  him  for  £75,  and  his  promissory  note 
for  £42  4s.  4d.  payable  in  a  year,  which  covered  the  de- 
ficiency, including  a  small  sum  due  for  interest  on  a 
former  balance.  This  arrangement  was  made  without  the 
knowledge  or  consent  of  the  sureties,  who  knew  nothing  of 
the  transaction  for  three  years  afterwards.  Mr.  Parker  was 
then  in  good  circumstances,  but  is  now  insolvent.  Upon 
the  settlement  with  Parker,  the  deputy  postmaster-general 
accounted  with  the  Crown  for  the  deficiency,  so  that  noth- 
ing was  due  on  the  bond  when  the  scire  facias  was  sued 
out,  and  the  suit  was  proceeding  for  Mr.  Stayner\s  (the 
deputy  postmaster-general)  benefit. 

Robinson,  C.  J. — We  are  of  opinion  that  our  statute, 
34  Geo.  III.,  ch.  3,  gives  to  the  court  all  the  jurisdiction  in 
regard  to  the  collection  of  debts  due  to  the  Crown,  that 
belongs  to  the  Exchequer  in  England.  The  provision 
contained  in  the  statute,  33  Hen.  VIII.,  ch.  39,  sec.  79, 
applies  therefore,  I  think,  to  this  court,  as  it  does  to  the 
Court  of  Exchequer  in  England,  and  the  terms  of  that 
clause  are  so  comprehensive  that  they  do  expressly  enable 
us  to  give  relief  whenever  it  appears  that  in  "  law,  reason, 
or  good  conscience,  the  debtor  should  not  be  charged." 
Now,  this  is  a  case  in  which  the  Crown  has  been  really  paid 
the  debt,  not  by  the  debtor  directly,  but  by  the  deputy 
postmaster-general,  who  has  himself  taken  security  from 
the  debtor  by  land,  and  his  promissory  note  for  the  amount, 
creating  with  him  a  new  contract  in  fact.  By  this  arrange- 
ment the  surety  would  have  been  precluded  from  taking 
his  remedy  against  the  principal  if  he  had  known  of  his 
default,  which  he  did  not ;  and  it  is  positively  shewn,  and 
not  denied,  that  though  the  principal  was  solvent  then,  he 
is  insolvent  now.  Under  these  circumstances,  it  is  cer- 
tainly contrary  to  reason  and  conscience  to  proceed  against 
the  surety,  though  there  may  be  in  law  no  defence  upon 
these  facts  which  could  be  pleaded  in  bar.  We  are  there- 
fore of  opinion  that  the  rule  must  be  made  absolute. 

Rule  absolute. 
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Walker  v.  Boulton. 

There  can  be  no  damages  recovered  in  an  action  of  dower  if  the  husband 
did  not  die  seized.    Dower  can  be  maintained  against  a  mortgagee  in  fee. 

This  was  an  action  for  dower.  The  declaration  merely 
demanded  the  dower,  and  the  defendant  pleaded  non-tenuity 
and  the  demandant  then  suggested  that  her  husband  died 
seized,  and  claimed  damages  for  the  detention. 

At  the  trial  it  was  shewn  that  the  defendant  was  a 
mortgagee  in  fee,  and  that  the  husband  did  not  die  seized, 
and  it  was  contended  for  the  defendant,  that  dower  could 
not  be  recovered  against  him  at  all,  and  damages  for  deten- 
tion certainly  could  not,  and  the  jury  found  for  the  plaintiff 
13s.  4d.  damages,  subject  to  these  points. 

Robinson,  C.  J. — -We  are  of  opinion  that  the  demand- 
ant cannot  have  judgment  for  damages,  because  it  is  clear 
that  her  husband  did  not  die  seized  of  the  estate.  He  was 
in  possesssion  merely  as  mortgagor  at  the  will  of  the 
mortgagee ;  he  was  not  seized  of  any  legal  estate  in  the 
premises,  and  what  is  required  is,  that  the  husband 
shall  die  seized  of  the  fee  ;  his  merely  dying  in  the  occupa- 
tion of  the  land  as  tenant  at  will  or  at  sufferance  is  not 
sufficient  to  entitle  the  widow  to  damages  for  detaining  the 
dower  assessed  under  the  statute  of  Merton.  As  to  the 
other  point,  the  mortgagee  is  clearly  subject  to  this  action 
for  dower,  as  being  tenant  of  the  fee.  He  holds  the  legal 
estate,  subject  to  the  defeasance  in  the  mortgage,  and  is 
the  only  person  against  whom  the  widow  could  proceed. 

J udgment  accordingly. 


Doe  Mitchell  v.  McLeod. 

Where,  in  ejectment  against  a  person  let  into  possession  of  land  under  an 
agreement  to  purchase,  a  witness  stated  that  he  had  seen  a  written  agree- 
ment about  the  land,  but  it  did  not  appear  in  whose  custody  it  was,  or 
what  its  terms  were,  and  the  defendant  had  written  a  letter  stating  that 
he  was  to  give  up  the  premises  by  a. certain  day:  Held,  that  the  plain tiflf 
was  not  bound  to  produce  the  agreement,  as  sufficient  was  not  made  out 
to  shew  it  in  his  custody  and  power. 

A  verdict  was  taken  for  the  lessor  of  the  plaintiff  in  this 
case,  subject  to  the  opinion  of  the  court.    The  defendant 
3  z  VOL.  vr. 
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went  into  possession  of  the  premises  in  question  under 
agreement  to  pay  the  plaintiff's  lessor  six  dollars  an  acre 
for  the  land,  which,  after  three  years'  possession,  he  had 
not  paid,  though  he  had  made  considerable  improvements 
on  the  land.  The  witness  who  proved  this  stated  that  he 
had  seen  a  written  agreement  made  by  these  parties  about 
the  sale  of  the  land ;  but  it  was  not  shewn  in  whose 
custody  this  agreement  was,  and  the  witness  (who  was 
acting  as  the  agent  of  the  lessor  of  the  plaintiff  in  the 
matter)  produced  a  letter  from  the  defendant,  asking  the 
witness  to  indorse  a  note  for  him,  in  which  he  said,  "  by 
doing  so  you  can  run  no  risk,  as  I  have  agreed  to  hand 
back  the  property  to  Milchell^by  the  1st  of  September,  if 
not  paid  for  by  then."  The  defendant  objected  that  the 
written  agreement  should  be  produced,  and  that  point  was 
reserved  for  the  consideration  of  the  court. 

Robinson,  C.  J. — We  are  of  opinion  that  the  verdict  was 
properly  rendered  for  the  plaintiff.  The  defendant  is 
shewn  to  have  gone  in  upon  a  treaty  for  purchase  from 
plaintiff.  His  letter  admits  a  failure  on  his  part,  and  that 
he  was  to  give  up  the  place  on  the  1st  of  September  if  he 
did  not  then  pay.  He  did  not  pretend  at  the  trial,  nor 
pretends  now,  that  he  has  paid  the  purchase  money;  there 
is  therefore  no  reason  shewn  why  he  should  not  have 
gone  out  in  September.  It  is  not  shewn,  but  merely  sur- 
mised, that  the  written  agreement  may  contain  something 
that  would  shew  the  plaintiff  not  entitled  to  recover,  but  if 
it  does  that  would  form  the  defence,  and  should  come  from 
the  defendant.  The  writing  is  as  likely  to  be  in  the  cus- 
tody of  the  one  as  the  other,  as  both  have  an  interest  in  it. 
If  it  would  maintain  the  defendant  in  his  possession,  it 
behoves  him  to  advance  it  in  his  defence.  It  was  not 
necessary  for  the  plaintiff  to  prove  it.  Doe  Wood  v.  Mor- 
ris, 12  East  137,  is  a  strong  case  to  shew  that  no  objection 
lies  for  not  producing  the  writing  so  doubtfully  spoken  of 
in  the  case.  The  circumstances  here  are  indeed  much 
stronger  against  the  objection,  by  reason  of  the  letter  given 
in  evidence. 

Postea  to  plaintiff. 


SMITH  V*  THE  NIAGARA  HARBOUR  AND  DOCK  CO. 
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Smith  v.  The  Niagara  Harbour  and  Dock  Company. 

If  a  person  seeks  to  set  aside  an  attachment  issued  against  him  as  an 
absconding  debtor,  on  the  ground  that  he  never  lived  nor  was  in  this  coun- 
try for  such  time  or  purpose  as  to  make  him  come  under  the  absconding 
debtor's  act,  he  should  make  those  facts  appear  clearly  to  the  court:  and 
the  court  discharged  a  rule  to  set  aside  an  attachment,  where  those  facts 
were  not  distinctly  made  out,  and  the  party  had  not  described  himself 
in  his  affidavit  as  the  defendant  in  the  suit. 

Rule  nisi  to  set  aside  a  writ  of  attachment,  issued  at  the 
suit  of  the  Niagara  Harbour  and  Dock  Company  against 
the  defendant,  on  the  grounds  that  it  was  improperly 
issued,  and  was  irregular  and  void,  the  defendant  not 
coming  within  the  provisions  of  the  absconding  debtors' 
act.  The  affidavit  made  by  the  president  of  the  company 
stated  that  the  defendant  was  lately  a  lumber  merchant  at 
Niagara,  &c.,  stating  the  cause  of  action  and  the  other 
requisites  of  the  statute. 

The  defendant  swore  that  he  never  was  a  resident  of 
Upper  Canada,  and  that  he  never  did  depart  from  Upper 
Canada  with  intent  to  defraud  his  creditors  or  to  avoid 
process.  On  the  argument  the  plaintiff's  counsel  conten- 
ded that  the  defendant's  affidavit  was  insufficient,  as  he 
was  not  described  in  it  as  the  "defendant  in  the  suit," 
and  that  his  statements  of  non-residence,  &c.,  were  not 
sufficient  to  enable  the  court  to  say  that  he  did  not  come 
within  the  provisions  of  the  act. 

Robinson,  C.  J.-— We  think  that  the  defendant  ^hould 
have  described  himself  as  defendant  in  the  cause  ;  without 
that  he  does  not  identify  himself  with  the  proceeding 
further  than  by  inference,  not  conclusive  from  the  facts 
stated  in  it.  He  swears  that  he  never  did  depart  from 
Upper  Canada  with  intent  to  defraud  his  creditors  or  to 
avoid  process.  We  cannot  try  the  question  of  his  inten- 
tion upon  affidavits,  if  he  departed  at  all.  Then  he  swears 
that  he  never  has  been  a  resident  of  Upper  Canada,  but  he 
should  state  the  actual  facts  more  in  detail.  We  do  not 
know  what  he  may  understand  by  the  term  "  residence 
he  should  state  the  facts  and  leave  us  to  judge.  Since  he 
contracted  this  debt  with  the  plaintiffs,  he  may  have  been 
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in  Upper  Canada,  not  as  a  permanent  resident,  but  stilly 
living  here  for  a  month  or  a  week,  and  may  have  departed 
under  circumstances,  which,  if  we  knew  them,  would 
shew  that  he  came  within  the  act.  After  the  view 
taken  of  the  Absconding  Debtors'  Act,  by  a  majority  of 
the  judges  in  Ford  v.  Lasher,  it  must  be  upon  a  very  clear 
statement  of  facts  unrepelled,  shewing  that  the  statute  could 
not  apply  to  the  case,  that  we  should  interfere.  This  may 
be  such  a  case,  but  the  defendant  does  not  enable  us  to 
judge.  If  he  means  that  while  he  owed  this  debt,  he  had 
never  been  in  Upper  Canada,  he  should  have  said  so ;  if 
he  would  admit  that  he  has  been  here,  but  not  so  as  to 
make  him  subject  to  the  provisions  of  the  statutes,  he 
should  state  what  the  facts  are,  and  allow  us  to  judge. 
In  Ford  v.  Lasher,  the  affidavits  were  much  more  particu- 
lar in  their  statements. 

Rule  discharged. 


Ross  V.  Urquhart. 

A  defendant  cannot  be  arrested  on  an  alias  writ  issued  after  appearance 
entered  to  serviceable  process,  where  it  is  necessary  to  obtain  a  judge's 
order  for  his  arrest,  as  the  statute  allowing  arrest  on  an  alias  writ  after 
serviceable  process,  applies  only  to  cases  where  the  cause  of  action  is  a 
debt. 

Rule  nisi  to  set  aside  an  alias  ca.  re.^  and  arrest  thereon, 
with  costs.  The  action  was  on  the  case  for  seduction,  and 
after  ihe  defendant  had  been  served  with  process,  and 
entered  an  appearance  by  attorney,  the  plaintiff  obtained 
a  judge's  order  for  his  arrest,  and  arrested  him  under  an 
alias  bailable  writ  under  2  Geo.  IV.,  ch.  1,  sec.  1.  The 
defendant's  counsel  contended  that  where  a  judge's  order 
was  necessary  to  enable  the  plaintiff  to  arrest  the  defend- 
ant, an  arrest  could  not  be  made  after  writ  served  and 
appearance  entered,  on  an  alias  writ,  and  cited  Bowman 
V.  Yielding,  M.  T.  2  Vic,  in  this  court  as  directly  in  point. 

Per  Cur, — We  are  of  opinion  that  under  the  statute 
a  defendant  cannot  be  arrested  under  a  judge's  order  in 
any  action  pending.  We  cannot,  by  a  latitude  of  con- 
struction, enlarge  the  power  of  arrest ;  and  this  very  point 
has  been  before  determined. 

Rule  discharged. 


KNAPP  V.  FORREST. 
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Knapp  v.  Forrest. 

Where  a  plaintiff  had  been  guilty  of  gross  usury  in  taking  a  confession  of 
judgment  from  a  defendant,  the  court  stayed  the  proceedings  on  payment 
of  the  true  debt  and  interest,  although  the  judgment  had  been  assigned, 
the  assignee  having  been  shewn  to  have  had  notice  of  the  usury  before  he 
took  the  assignment. 

The  defendant  obtained  a  rule  nisi  to  stay  proceedings 
upon  the  fieri  facias  issued  in  this  cause,  on  paynaent  of 
principal  and  interest  really  due  on  the  confession  of  judg- 
ment on  which  the  fieri  facias  had  issued.  The  facts 
disclosed  by  the  defendant's  affidavits  were,  that  the 
defendant,  to  relieve  himself  from  an  execution  against  his 
goods,  borrowed,  in  January  1826,  £119  of  this  plaintiff 
on  condition  that  he  should  give  a  mortgage  for  £203  9s., 
payable  in  three  years,  and  also  a  confession  of  judgment 
for  the  same  amount.  He  accordingly  gave  the  mortgage 
and  cognovit,  the  amount  being  made  up  of  the  principal 
sum  and  some  costs,  together  with  a  bonus  of  £50,  and 
interest  on  all.  In  May,  1840,  the  defendant  paid  £25, 
and  the  plaintiff  then  calculated  the  balance  and  interest 
at  £229  14s.  lid.,  for  which  the  defendant. gave  a  new 
confession,  on  which  the  plaintiff  entered  judgment,  and 
issued  execution  in  this  cause,  and  seized  defendant's 
goods.  In  June,  1841,  the  defendant  paid  <£75,  and  in 
the  following  November  £25  and  £10  costs,  and  in  May, 
1840,  the  £25  before  mentioned,  in  all,  £125,  which  sum 
was  indorsed  on  the  mortgage,  excluding  the  costs.  That 
in  March  last  a  new  fieri  facias  was  issued  indorsed  for 
£154,  and  interest  on  £160  3s.  from  the  date  of  the  in- 
dorsement, on  which  the  defendant  applied  to  a  judge  in 
Chambers  to  stay  proceedings,  and  was  by  him  referred 
to  the  court.  At  the  time  of  the  application  in  Chambers 
an  action  of  ejectment  on  the  mortgage  was  also  pending. 
For  the  plaintiff  it  was  shewn  that  in  June,  1841,  the 
plaintiff  assigned  the  judgment  on  the  second  confession 
to  S.  Daniels,  who,  on  the  same  day,  had  the  mortgage  also 
assigned  to  him  for  £240,  and  who  stated  in  his  affidavit, 
that  in  June  1840,  a  fieri  facias  was  out  against  the  defend- 
ant's lands  ;  that  Knapp  brought  the  defendant  to  him, 
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and  urged  him  to  buy  the  mortgage ;  that  while  in  treaty 
for  it,  he  heard  that  a  brother  of  Forrest  was  about  to  com- 
mence a  prosecution  for  usury  in  this  transaelion,  and  he 
applied  to  Mr.  Duggan,  the  attorney  employed,  who  told 
him  that  the  prosecution  had  been  instituted,  but  he  was 
doubtful  of  its  success.  That  plaintiff  and  defendant 
both  told  him  that  there  had  been  no  usury,  and  therefore 
he  purchased  the  mortgage  for  ^200,  giving  Knapp  £187 
10s.  and  retaining  £12  10s.  to  pay  sheriff's  charges,  Forrest 
agreeing  to  pay  him  £75  in  two  weeks,  £25  in  five  months, 
and  the  remainder  in  a  year;  that  the  two  sums  of  £75 
and  £25  were  paid  accordingly,  and  also  £10  9s.  6d.  for 
costs ;  that  the  remainder  not  being  paid,  he  brought 
ejectment  against  the  defendant  and  his  brother,  and  the 
latter,  as  assignee  of  the  defendant,  filed  a  bill  in  Chancery 
to  stay  the  ejectment,  which  was  dismissed  on  Daniel's 
answer ;  that  the  ejectment  was  resisted  on  the  ground  of 
usury,  but  the  defence  failed,  and  that  he  knew  nothing 
unfair  in  the  transaction,  and  had  had  no  communication 
with  Knapp  since  the  assignment,  he  having  removed  to 
the  United  States ;  and  that  the  defendant  in  March  last 
expressed  his  willingness  to  pay  the  amount,  if  he  were 
able  to  do  so,  and  said  that  the  complaint  of  the  usury 
was  made  only  to  gain  time.  Price,  the  attorney,  negatived 
any  knowledge  of  the  usury  in  his  affidavit,  and  said 
that  the  loan  was  arranged  between  the  parlies  themselves 
in  his  absence,  and  the  sum  put  in  the  mortgage  was  the 
amount  which  they  told  him  was  to  be  secured  ;  he  also 
contradicled  the  defendant's  statement  that  he  knew  the 
terms  of  the  loan,  and  that  the  bonus  of  £50  was  to  be 
paid. 

Robinson,  C.  J. — The  circumstances  sworn  to  by  the 
defendant  tend  strongly  to  shew  that  Daniels  knew  of  the 
usury  before  he  took  the  assignment.  If  we  look  at  this 
case  as  it  stood  when  the  first  cognovit  was  given,  it 
appears  to  have  been  a  flagitious  case  of  usury,  an  exaction 
of  about  £60  per  cent,  from  a  party  in  distress,  with  an 
execution  impending  over  him  which  he  was  driven  to 
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discharge.  A  cognovit  stands  on  the  same  footing  as  a 
warrant  of  attorney  as  to  the  power  of  the  court  to  relieve 
on  motion.  Then  the  peculiarities  in  this  case  are,  that 
after  the  credit  under  the  first  cognovit  had  expired,  a  new 
one  was  given  for  the  same  debt  and  interest,  deducting  a 
payment  that  had  been  made,  and  that  the  judgment  had 
been  assigned  to  a  stranger,  who  urges  that  he  took  the 
assignment  bond  fide  and  for  value,  knowing  nothing  of  the 
usury. — 1  Taunt.  145.  There  is  no  reason  why  we  should 
direct  an  issue  to  try  the  question  of  usury,  since  it  is  not 
denied,  and  the  facts  would  seem  sufficiently  to  discover 
it,  when  the  particulars  of  the  computation  are  stated, 
and  not  contradicted  by  the  attorney  through  whose  hands 
the  money  passed,  who  knew  the  sum  required  to  be 
borrowed,  and  the  sum  for  which  the  securities  were 
taken.  He  seems  to  have  thought  it  enough  to  say  to  the 
parties  that  they  must  settle  the  terms  between  themselves, 
and  that  he  did  not  in  fact  know  what  those  terms  were, 
though  he  well  knew  that  £119  was  to  be  borrowed,  and 
that  a  mortgage  for  X203  9s.  was  prepared  by  him.  He 
can  at  least  have  had  but  little  doubt  that  the  security  he 
was  taking  was  one  that  ought  not  by  law  to  stand.  The 
taking  of  the  second  confession  makes  no  difference  as 
to  the  usurious  debt,  as  it  was  between  the  same  parties, 
and  covering  the  same  excessive  interest  as  the  other.  If 
the  debt  had  been  transferred,  and  the  new"  security  given 
to  Daniels  without  knowledge  of  the  usury,  then  it  might 
have  been  entitled  to  different  consideration,  but  as  it  was 
given  to  the  plaintiff,  and  included  the  usurious  interest,  it 
was  void  as  well  as  the  first,  though  bad  the  usurious 
interest  been  excluded  it  would  have  been  otherwise. 
Had  Knapp  continued  to  be  beneficially  interested  in  this 
judgment  it  ought  to  have  been  set  aside  on  motion,  for  the 
usury  is  apparent  on  the  fact  of  the  transaction,  and  is 
positively  sworn  to,  and  not  denied.  The  principle  of  the 
interposition  in  this  summary  way  is,  that  the  defendant 
by  the  confession  is  precluded  from  pleading  the  usury  ; 
and  although  it  may  be  said  that  the  defendant  might  have 
refused  to  give  the  second  confession,  yet,  if  he  had,  the 
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first  would  have  been  enforced,  and  we  should  then  have 
been  required  to  interfere,  and  it  would  have  led  to  the 
same  result.  It  is  sufficient  that  there  is  a  void  security  of 
that  kind  ;  that  the  party  cannot  defend  himself  by  plead- 
ing, for  he  has  no  opportunity.  But  it  is  urged  that  the 
asssignee,  Daniels,  is  now  the  person  interested,  and  not 
the  usurious  lender. 

The  intention  of  the  Usury  act  is  to  make  all  such  secu- 
rities void,  and  what  is  void  cannot  be  assigned  so  as  to 
transfer  a  legal  interest  in  it.  The  Legislature,  it  is  true, 
have  lately  relaxed  this  rigour  in  respect  to  negotiable  secu- 
rities, from  regard  to  the  interests  and  convenience  of  com- 
merce, so  that  an  innocent  indorsee  of  a  bill  is  now  no 
longer  liable  to  be  defeated  by  proof  of  usury  in  the 
creation  of  the  bill ;  but  except  in  this  instance  the  statute 
stands  in  force,  making  absolutely  void  all  securities  taken 
in  pursuance  of  an  usurious  agreement.  It  is  no  doubt 
a  general  principle  of  equity  (and  here  we  may  be  said  to 
be  interfering  on  equitable  principles)  that  relief  is  not  to 
be  given  to  the  prejudice  of  an  innocent  purchaser  for 
value ;  but  supposing  that  the  principle  can  be  applied 
here,  when  a  statute  makes  the  security  void  to  all  intents 
and  purposes,  yet  we  cannot  on  the  statements  before 
us  look  on  Mr.  Daniels  as  standing  in  the  ordinary  light 
of  an  assignee  taking  hond  fide,  and  in  ignorance  of  the 
alleged  usury,  for  he  took  with  a  knowledge  that  the  objec- 
tion of  usury  had  been  urged,  and  therefore  he  purchased 
at  his  peril. 

Rule  absolute. 


NOTMAN  V.  RaPELJE. 

The  full  court  will  not  entertain  any  motion,  which  has  been  already  heard 
and  determined  in  the  Practice  Court. 

Rule  nisi  to  set  aside  all  proceedings  subsequent  to  the 
issuing  of  process  in  this  cause,  and  to  discharge  the 
defendant  from  custody  in  execution,  on  the  ground  that 
Mr.  H.  R.  O'Reilly,  an  attorney,  had  improperly  entered 
an  appearance  for  him  without  authority,  the  defendant 
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never  having  been  served  with  process.  It  was  urged  as 
an  objection,  that  this  same  motion  had  been  made  during 
this  present  term  in  the  Practice  Court,  and  the  rule  had 
been  discharged,  and  that  the  same  rule  could  not  be 
moved  in  both  courts. 

Per  Our. — We  are  of  opinion  that  this  rule  must  be 
discharged.  We  cannot  review  an  application  of  this 
kind,  made  in  the  Practice  Court,  and  heard  and  deter- 
mined there ;  and  we  consider  that,  even  if  this  difficulty 
were  not  in  the  way,  we  could  not,  on  the  facts  stated, 
make  this  rule  absolute. 

Rule  discharged. 


Grover  v.  Gamble,  one,  &c. 

Attorney — Action  for  negligence. 

A  note  haying  been  given  to  an  attorney  to  collect,  he  commenced  a  suit 
upon  it,  which  was  afterwards  referred  to  arbitration,  and  the  note  sent 
to  Cobourg  where  the  arbitrators  met ;  no  award  was  made,  and  the  note 
was  not  afterwards  to  be  found.  The  attorney  then  proceeded  in  the 
action  against  the  parties  liable  on  the  note,  and  on  the  trial,  the 
note  not  being  produced,  and  no  evidence  given  to  prove  its  loss  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
who  directed  a  new  trial  on  payment  of  costs ;  but  as  the  costs  were  not 
paid,  the  rule  for  a  nonsuit  was  made  absolute. 

Held,  that  the  attorney  was  liable  as  well  for  negligence  in  not  producing 
the  note,  or  not  having  evidence  prepared  to  account  for  its  absence,  as 
for  the  damages  and  costs  incurred  by  the  plaintiff  by  reason  of  the 
nonsuit. 

In  this  case  the  court  discharged  the  rule  for  a  new  trial  upon  the  plaintiff's 
attorney's  undertaking  that  plaintiff  should  give  the  attorney  authority  to 
proceed  on  the  note  in  his  (the  plaintiff's)  name  on  the  former  undertak- 
ing to  indemnify  the  latter  against  the  costs  of  such  action. 

The  plaintiff  sued  the  defendant  as  an  attorney  for  negli- 
gence in  conducting  a  suit  for  him  against  Charles  Clarke 
and  Benjamin  Clarke.  The  1st  count  charged  that  the 
defendant  was  retained  to  prosecute  the  Clarkes  for  the 
sum  of  £40  due  to  the  plaintiff  on  their  promissory  note  to 
him  for  £200,  and  that  he  negligently  conducted  the  suit, 
and  in  consequence  of  his  not  producing  the  note  at  the 
trial,  the  plaintiff  was  nonsuited,  and  had  to  pay  £60  costs 
to  the  Clarkes  for  their  defence,  and  costs  to  the  plaintiff. 
2nd  count — that  the  defendant  negligently  lost  the  note, 
and  omitted  to  subpoena  certain  witnesses,  who,  as  he  well 
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knew,  could  have  proved  the  loss  of  the  note — viz.,  W.  H. 
Boulton,  G.  S.  Boulton,  D.  E.  Boulton,  and  R.  H.  Throop; 
and  that  by  his  negligence  the  plaintiff  was  prevented 
from  giving  the  note  or  its  contents  in  evidence,  and  was 
nonsuited,  and  had  to  pay  Clarke's  costs  as  well  as  his  own. 
3rd  count,  charged  negligence  in  not  subpoenaing  the  four 
witnesses  above,  who  he  well  knew  would,  if  they  had 
been  subposnaed  and  called,  have  proved  the  loss  of  the 
note ;  whereby  the  plaintiff  was  unable  to  prove  the  con- 
tents, was  nonsuited  and  had  to  pay  costs,  &c.  4th  count 
charged  the  same  as  third,  and  that  the  plaintiff  recovered 
a  verdict  subject  to  the  opinion  of  the  court  as  to  the 
sufficiency  of  his  evidence,  and  whether  a  nonsuit  should 
not  be  entered  ;  that  the  court  directed  a  nonsuit  to  be 
entered,  or  a  new  trial  on  payment  of  costs  by  plaintiff, 
unless  the  Clarkes  should  pay  the  plaintiff  £40,  when  he 
was  to  pay  their  costs  ;  that  the  next  term  the  court  ordered 
judgment  of  nonsuit,  the  costs  of  new  trial  not  having  been 
paid,  and  that  plaintiff  has  been  prevented  from  recover- 
ing his  debt,  and  has  had  to  pay  costs,  &c.  5th  count — 
general  negligence.  6th  count — money  had  and  received. 
Plea — general  issue. 

The  facts  proved  were,  that  the  plaintiff,  having  had 
dealings  with  the  Clarkes,  referred  their  accounts  to  G. 
S.  Boulton,  Esq.,  and  they  gave  notes  of  £200  each  to  other 
to  abide  the  event,  the  note  of  the  party  succeeding  to  be 
given  up  to  him,  and  the  other  note  to  be  reduced  by 
indorsement  to  the  amount  found  due.  The  Clarkes 
were  found  indebted  £40 ;  their  note  was  so  indorsed, 
and  the  plaintiff's  note  was  given  up  and  cancelled.  The 
Clarkes'  note  was  afterwards  given  by  the  plaintiff  to  Mr. 
G.  S.  Boulton  to  collect,  but  he  having  declined  to  bring  an 
action  on  it,  as  he  had  been  the  arbitrator,  it  was,  with  the 
plaintiff's  consent,  sent  to  Mr.  Gamble,  who  commenced  an 
action  on  it,  which  was  also  referred  to  arbitration,  and  the 
note  was  sent  at  the  plaintiff's  request,  communicated 
through  Mr.  G.  S.  Boulton  or  his  agent,  to  Cobourg,  where 
the  arbitrators  met,  but  did  not  make  any  award,  and  the 
note  was  not  afterwards  to  be  found.    Mr.  Gamble  then 
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proceeded  in  his  action  against  the  Clarkes,  and  at  the 
trial  in  March,  1836,  the  note  conld  not  be  produced,  but 
Mr.  Gamble's  clerk  stated  that  he  had  sent  it  by  Mr. 
Gamble's  direction  to  Mr.  G.  S.  Boulton  or  Mr.  D.  E. 
Boulton  for  arbitration  at  Cobouvg ;  he  thought  it  was  to 
D.  E.  Boulton,  as  he  usually  corresponded  with  him, 
witness  and  he  being  brothers.  Mr.  D.  E.  Boulton  was 
not  called  as  a  witness.  A  verdict  was  then  taken  for  the 
plaintiff,  subject  to  the  objection  that  the  note  was  not  pro- 
duced, Mr.  D.  E.  Boulton  not  called,  and  that,  even  if  pro- 
duced, the  action  on  the  note  was  not  maintainable.  The 
court  held  that  Mr.  D.  E.  Boulton  should  have  been  called, 
but  granted  a  new  trial  on  payment  of  costs,  that  the 
omission  might  be  supplied  on  another  trial ;  but  the  costs  not 
having  been  paid,  the  rule  for  a  nonsuit  was  made  absolute, 
and  Grover  paid  on  the  execution  issued  under  the  judg- 
ment, £52  12s.  5d.  for  costs,  to  recover  which  sum  and 
interest,  as  well  as  the  £40  on  the  note  and  interest,  he 
brought  this  action.  The  plaintiff  did  not  call  D.  E.  Boul- 
ton as  a  witness  in  this  suit,  and  the  defendant's  counsel 
moved  for  a  nonsuit : 

1st — Because  the  defendant  cannot  be  chargeable  for  the 
loss  of  the  note,  nor  for  not  calling  D.  E.  Boulton  as  a 
witness,  as  the  plaintiff  has  not  now  called  him,  though  in 
court. 

2nd — That  the  action  should  have  been  for  loss  of  remedy 
on  the  award,  and  not  on  the  note. 

3rd — No  evidence  to  shew  that  the  plaintiff  had  a  good 
cause  of  action  against  the  Clarkes  for  £40. 

4th — That  it  is  not  shewn  that  any  instructions  were 
given  to  call  Mr.  D.  E.  Boulton  on  the  first  trial. 

5th — That  the  action  against  the  Clarkes  failed  because 
the  plaintiff  did  not  pay  the  costs  of  the  new  trial,  and 
therefore  through  his  own  fault. 

6th — That  the  defendant  was  not  at  any  rate  chargeable 
with  the  debt,  as  that  was  still  recoverable. 

Mr.  Justice  Hagerman^  who  tried  the  cause,  allowed  it 
to  go  to  the  jury,  subject  to  these  objections,  stating  that  he 
thought  no  action  lay  for  the  loss  of  the  note,  for  the 
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defendant  was  not  in  fault  there,  nor  for  not  calling  D.  E. 
Boulton,  unless  it  were  proved  that  he  was  so  instructed, 
or  that  his  evidence  was  material,  neither  of  which  facts 
were  in  evidence.  The  jury  found  for  the  plaintiff  for 
£114  6s.  lOd.,  being  the  whole  amount  of  debt,  costs,  and 
interest  on  both,  and  the  defendant  obtained  a  rule  nisi 
for  a  new  trial  on  the  objections  taken,  on  the  ground  that 
the  verdict  was  contrary  to  law  and  evidence,  and  the 
judge's  charge. 

Robinson,  C.  J. — It  is  quite  clear  that  the  defendant  is 
not  chargeable  with  the  loss  of  the  note  from  the  facts 
stated,  and  it  is  equally  clear  that  if  the  evidence  which 
was  given  on  this  trial  had  been  given  on  the  trial 
against  the  Clarkes,  the  plaintiff  would  not  have  been 
nonsuited  for  not  producing  D.  E.  Boulton  as  a  witness, 
for  it  turns  out  that  it  was  G.  S.  Boulton  who  received  the 
note,  and  not  D.  E.  Boulton,  who  does  not  seem  even  to 
have  had  it,  and  was  not  even  called  by  the  plaintiff  in 
this  suit,  although  he  was  in  court.    Then  it  remains  for 
us  to  enquire  from  what  circumstance  it  did  arise  that  the 
plaintiff  was  nonsuited  ;  whether  for  that  circumstance  the 
defendant  Gamble  is  legally  responsible,  and  whether  the 
declaration  in  this  cause  states  his  liability  truly.    It  is 
clear  on  the  notes  of  the  first  trial  that  the  plaintiff  was  in 
fact  nonsuited  for  not  having  called  Mr.  D.  E.  Boulton  to 
account  for  the  loss  of  the  note ;  but  it  is  plain  now  that, 
if  all  had  appeared  there  that  has  appeared  since,  he  would 
not  have  been  nonsuited  for  want  of  his  evidence.  But 
the  alleged  negligence  consisted  in  this: — the  defendant 
in  this  cause  was  bound  to  know  that  he  must  produce  the 
note  at  the  trial,  or  be  prepared  to  prove  its  contents. 
He  knew  that  he  had  it  not,  and  could  not  tell  where  it 
was  to  be  found,  and  he  should  have  then  been  prepared 
to  give  such  an  account  of  it  as  would  let  in  secondary 
evidence.     This  he  did  not  do.     He  produced  W.  H. 
Boulton  as  a  witness,  who  swore  that  he  believed  that  he 
had  transmitted  it  to  D.  E.  Boulton,  and  then  it  became 
necessary  to  trace  it  from  D.  E.  Boulton  to  prove  what 
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had  become  of  it,  or  to  prove  that  W.  H.  Boulton  was  in 
error  in  his  account  of  it,  and  to  shew  what  had  become 
of  it  by  other  witnesses.  The  defendant  did  not  do  this, 
and  we  now  know  that  it  was  to  G.  S.  Boulton  the  note 
was  sent,  and  that  it  was  from  him  it  was  necessary  to 
trace  it.  The  omission  of  due  care  w^as,  in  not  having 
learnt  how  the  fact  was  before  the  trial.  By  omitting  to 
call  D.  E.  Boulton  under  the  circumstances  then  stated, 
the  learned  judge  was  obliged  to  direct  a  nonsuit,  and  as 
this  could  have  been  avoided  by  due  inquiry,  the  fault  was 
in  not  avoiding  it. 

On  the  second  point,  it  is  impossible  to  doubt  that  this 
defendant  is  responsible  for  the  omission.  The  court  is 
not  supposed  to  know  all  the  technical  rules  of  evidence. 
If  he  misled  his  attorney,  he  must,  of  course,  take  the 
consequences,  but  it  is  the  business  of  the  latter  to  take 
care  that  he  does  not  go  to  trial  with  a  defective  case,  so 
far  as  he  can  guard  against  it  by  using  due  diligence,  by 
apprising  his  client  of  the  proof  that  will  be  required,  and 
taking  the  necessary  means  for  obtaining  it. 

The  next  question  is,  does  the  declaration  in  any  count 
state  the  cause  of  action  truly.  The  first  count  I  am 
inclined  to  think  may  be  held  to  be  maintained  by  the 
evidence ;  for  in  truth  the  plaintiff  was  nonsuited  for  the 
non-production  of  the  note.  For  all  that  appeared  in 
evidence  on  that  trial,  he  might  have  produced  the  note 
by  calling  Mr.  D.  E.  Boulton,  to  whom  he  proved  it  had 
been  sent.  As  the  case  then  stood  on  the  evidence  given, 
no  loss  of  the  note  being  proved,  its  production  was  called 
for  ;  and  as  it  was  not  produced,  the  nonsuit  was  ordered. 
We  know  now  that  the  note  could  not  be  found,  and  there- 
fore could  not  have  been  produced.  That  being  so,  the 
omission  was  in  not  ascertaining  that,  and  in  allowing  the 
plaintiff  to  be  nonsuited  for  not  producing  the  note,  which 
w^as  the  fact,  and  which  is  the  negligence  charged  in  the 
first  count.  The  second  count  was  not  supported.  The 
third  count  was  supported  by  evidence,  and  is  perhaps  the 
most  accurate  in  stating  the  cause  of  action  according  to 
the  facts  which  now  appear ;  the  defendant,  by  using  due 
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diligence,  might  have  prevented  the  nonsuit  by  calling 
such  witnesses  as  would  have  shewn  that  the  note  had  been 
mislaid,  and  who  could  prove  its  contents.  The  fourth  and 
fifth  counts  were  also  sustained.  Upon  the  other  points  in 
the  case,  I  see  no  valid  ground  on  which  we  can  hold  the 
plaintiff  not  to  be  entitled  to  judgment  for  the  damages 
given  by  the  verdict.  I  have  no  doubt,  from  what  we  see 
of  Mr.  Gamble's  general  practice,  that  he  has  in  this 
cause,  from  some  unexplained  circumstances,  fallen  into 
this  difficulty ;  but,  upon  the  evidence,  it  is,  as  between 
him  and  his  client,  a  case  of  that  kind  which  entitles  the 
latter  to  fall  redress  in  this  description  of  action.  It  was^ 
I  think,  part  of  the  negligence  of  which  the  plaintiff  could 
fairly  complain,  that  he  has  had  to  pay  the  costs  of  the 
nonsuit.  The  cases  cited,  and  others  that  might  to  be 
cited,  shew  that  the  attorney  is  fairly  responsible  to  his 
client,  for  costs  occasioned  by  his  want  of  care  or  dili- 
gence ;  though  it  would  be  otherwise  if  there  was  a  mere 
error  in  judgment.  As  to  recovering  the  amount  of  the 
note,  it  is  not  reasonable  now  to  say  that  the  plaintiff  must 
be  left  to  the  chance  of  the  Clarkes'  solvency,  and  to  the 
issue  of  any  doubtful  question  that  may  be  raised  on  the 
Statute  of  Limitations.  We  therefore  discharge  the  rule, 
the  plaintiff's  attorney  undertaking  that  Grover  shall  give 
authority  to  Gamble  to  proceed  in  his  name,  on  the  note 
against  the  Clarkes,  if  he  shall  think  fit,  on  his  undertaking 
to  indemnify  Grover  against  the  costs  of  such  action. 

Rule  discharged. 


Lynden  v.  King. 

Where  a  person  had  been  brought  up  before  a  magistrate  on  a  charge  of  a 
threatened  assault,  and  was  ordered  by  a  magistrate  to  find  securities  to 
keep  the  peace,  which  not  being  immediately  able  to  do,  he  remained  in 
custody  of  a  police  constable  for  three  hours,  during  which  time  the 
magistrate  frequently  visited  him  to  ascertain  if  he  had  found  bail ; 
and  at  night  he  was  taken  to  the  gaol,  where  he  remained  until  the  fol- 
lowing morning,  when  he  was  discharged  on  bail  being  procured.  Held, 
that  this  was  not  a  commitment  which  required  a  written  warrant,  and 
that  the  magistrate  was  not  liable  in  trespass. 

Trespass  for  false  imprisonment  against  the  defendant, 
as  an  x\lderman  and  Justice  of  the  Peace  of  Toronto. 
Plea — general  issue. 
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It  was  proved  that  the  city  inspector  was  ordered  by  one 
of  the  city  magistrates  to  remove  a  waggon  and  horse  that 
were  encumbering  one  of  the  sidewalks,  and  that,  while 
so  engaged,  he  was  threatened  by  the  plaintiff  from  the 
upper  window  of  a  house  near.  The  city  inspector  then 
laid  an  information  before  the  defendant,  the  sitting  police 
magistrate,  against  the  plaintiff  for  threatening  to  assault 
him,  and  obstructing  him  in  the  performance  of  his  duty, 
upon  which  the  defendant  issued  his  warrant  against  the 
plaintiff,  and  he  was  brought  up  to  find  sureties  for  the 
peace,  when  he  acknowledged  that  he  had  acted  improperly 
and  was  in  the  wrong,  but  he  did  not  know  that  he  was 
speaking  to  a  city  officer,  or  infringing  a  city  law,  and  he 
offered  bail,  who  were  rejected  as  not  being  householders, 
and  he  was  then  detained  in  the  police  office  for  three 
hours  in  the  expectation  of  his  finding  bail,  when  he  was 
several  times  visited  by  the  defendant  to  ascertain  if  he 
had  found  bail.  Not  having  procured  bail,  the  high  bailifT 
took  him  to  gaol  in  the  evening,  without  any  warrant  or 
instructions  from  the  defendant,  further  than  his  direction 
to  detain  him  until  he  should  find  bail ;  and  in  taking  him 
10  gaol,  the  high  bailiff  acted  as  he  would  have  done  in 
other  cases.  Next  morning  the  plaintiff  gave  bail  and  was 
discharged,  and  he  then  brought  this  action  to  recover  dama- 
ges for  the  imprisonment  without  warrant.  The  learned 
judge  being  of  opinion  that  though  the  first  arrest  was 
legal,  yet  the  continued  custody  in  gaol  without  warrant 
was  not,  under  that  direction  the  jury  found  for  the  plain- 
tiff five  shillings  damages. 

The  defendant  moved  against  this  verdict  as  contrary  to 
law  and  evidence. 

Robinson,  C.  J.^ — It  is  always  with  reluctance  that  a 
court  find  it  necessary  to  interfere  when  the  damages  are 
of  so  small  an  amount ;  but  in  an  action  against  a  magis- 
trate, where  there  has  been  nothing  harsh  or  oppressive  in 
his  conduct,  and  the  jury  find  a  small  verdict  against  him, 
merely  because  they  are  told  that  in  strictness  of  law  his 
proceedings  have  been  irregular,  it  would  be  hard  indeed 
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if  there  was  an  error  in  answering  the  irregularity,  that  he 
should  have  to  pay  a  large  amount  of  costs  when  he  had 
really  done  nothing  wrong.  To  shew  that  the  plaintiff  was 
illegally  confined,  Still  v.  Walls  et  al.  (7  East,  533),  and 
Hutchinson  v.  Lowdes  et  al.  (4  B.  &  Ad.  118)  were  cited  ; 
but  the  former  is  certainly  an  authority  the  other  way ;  and 
the  latter  was  determined  on  the  language  of  a  particular 
statute.  It  has  been  argued  that  this  must  be  regarded  as 
a  final  commitment  for  want  of  sureties,  which  can  only 
be  in  writing ;  but  I  cannot  view  it  in  that  light.  The 
defendant  had  determined  that  the  plaintiff  should  find 
sureties,  and  the  plaintiff  had  attempted  to  do  so,  and  was 
still  making  efforts  to  find  bail  that  he  might  be  discharged, 
and  the  defendant  several  times  called  upon  him  to  ascer- 
tain whether  bail  had  been  procured.  The  plaintiff  could 
not  be  kept  without  a  final  adjudication  upon  his  case  for  an 
unreasonable  time.  No  specific  time  has  been  ever  fixed 
(although  the  point  has  been  frequently  brought  up  by  the 
court),  during  which  a  verbal  commitment  by  a  magistrate 
will  be  allowed,  but  such  time  must  always  depend  on  the 
particular  circumstances  of  each  case.  It  is  said  by 
Hawkins,  book  2,  ch.  16,  sec.  2,  that  "whenever  a  justice 
of  the  peace  is  empowered  by  any  statute  to  bind  a  person 
over,  or  to  cause  him  to  do  a  certain  thing,  and  such  person 
being  in  his  presence  shall  refuse  to  he  hound^  or  to  do  such 
thing,  the  justice  may  commit  him  to  gaol  to  remain  there 
until  he  shall  comply that  no  doubt  means  a  regular  final 
commitment,  because  there  a  formal  final  commitment  has 
evidently  become  necessary,  but  here  there  was  no  refusal, 
no  occasion  for  a  final  commitment;  the  justice  has  ver- 
bally directed  the  party  to  find  sureties,  and  the  party  had 
shewn'every  desire  to  comply,  and  he  was  merely  detained, 
not  committed,  in  the  hope  that  he  would  be  enabled  to 
comply,  and  thus  made  a  formal  commitment  to  gaol 
unnecessary.  When  it  is  said  that  a  commitment  must  be 
in  writing,  that  means,  as  Lord  Ellenhorough  remarks  in 
7  East,  533,  a  commitment  to  the  sheriff  or  gaoler,  not  a 
mere  detention  until  something  is  done  or  ascertained  upon 
which  it  is  to  depend  whether  the  party  shall  be  commit- 
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ted  finally  or  not.  I  cannot  say  that  the  detaining  the 
party  by  verbal  authority  through  the  night,  since  he  did 
not  succeed  in  getting  bail  before  the  night,  in  the  hope  that 
he  might  in  the  morning  procure  bail,  which  he  desired  to 
do,  and  which  he  did,  was  illegal ;  and  besides,  there  was 
no  direction  shewn  here  by  the  justice  respecting  his  being 
taken  to  the  gaol  for  the  night.  What  look  place  in  this 
case  is  not  to  be  looked  upon  as  an  adjudication  and  pun- 
ishment of  imprisonment  following  a  conviction,  and  in 
that  sense  requiring  a  regular  commitment  in  execution  of 
the  sentence.  The  words  of  a  Commission  of  the  Peace, 
following  the  very  ancient  form  of  it,  give  authority  to  the 
justices  to  cause  persons  who  have  used  threats  to  come 
before  them,  and  to  find  sufficient  security  for  the  peace 
and  good  behaviour  towards  the  King  and  his  people,  and 
if  they  shall  refuse  to  find  such  security,  then  them  in  his 
Majesty's  prisons  until  they  shall  find  such  security  to  cause 
to  be  kept."  No  doubt,  neglecting  or  omitting  to  find 
securities,  after  a  reasonable  opportunity  has  been  afforded 
to  the  party,  has  the  same  effect  as  refusing,  and  equally 
entitles  the  justice  to  commit  the  party  to  prison  for  want 
of  such  security  by  a  regular  warrant,  and  then  the  justice 
is  done  with  the  case,  unless  bail  is  afterwards  tendered  to 
him.  Here  the  plaintiff  was  detained  in  custody  fifteen 
or  twenty  hours,  the  greater  part  of  the  time  not  by  any 
directions  of  the  defendant,  but  by  the  constable,  on  the 
idea  that  his  duty  required  the  detention,  and  he  was  dis- 
charged as  soon  as  he  found  bail.  In  my  opinion,  the  con- 
duct of  the  defendant  was  not  illegal.  It  was  not  a  longer 
time  than  might  be  reasonably  necessary  for  ascertaining 
whether  the  party  could  find  some  one  who  would  become 
his  surety,  and  if  a  more  rigid  construction  were  to  prevail, 
it  is  difficult  to  say  how  the  duties  of  the  magisterial  office 
could  be  performed,  and  the  police  of  a  large  town  man- 
aged, when  there  may  be  a  score  of  such  cases  occurring 
almost  daily.  Each  case  must  depend  on  its  own  circum- 
stances, and  must  receive  a  reasonable  construction.  There 
was  an  error  here,  I  think,  in  imagining  that  there  was  an 
absolute  necessity  for  a  formal  written  commitment,  as  if 
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there  could  be  no  legal  detention  without  it.  The  fact  of 
the  plaintiff  being  taken  to  gaol  would  give  no  right  of 
action  in  trespass,  if  it  were  lawful,  under  the  circumstan- 
ces, to  detain  him  in  the  police  office  or  any  where.  A 
justice  may,  from  day  to  day,  hold  a  person  in  custody  for 
further  examination  upon  a  verbal  order  only,  and  we  are 
of  opinion  that  he  may  also  keep  him  in  prison  a  reason- 
able time  for  ascertaining  whether  he  could  not  find 
sureties. 

New  trial  without  costs. 


Kemble  v.  McGarry. 

It  is  sufficient  if  a  notice  of  action  under  the  Division  Court  Act  4  &  5  Vic, 
ch.  3,  sec.  61,  be  signed  by  the  attorney  of  the  party  complaining,  but 
such  a  notice  is  insufficient  if  it  contains  no  statement  of  the  place 
where  the  trespass  or  injury  was  committed,  which  is  made  the  subject  of 
the  action. 

Trover  for  goods.  Plea — general  issue. 
The  goods  were  seized  by  the  defendant  as  bailiff  of  a 
division  court  under  execution,  and  the  only  questions  that 
arose  at  the  trial  were  on  the  sufficiency  of  the  notice  of 
action  required  to  be  given  by  the  Division  Court  Act,  4  & 
5  Vic,  ch.  3,  sec  61,  which  was  objected  to  as  being  signed 
by  attorney,  and  not  by  the  plaintiff  himself,  and  as  specify- 
ing no  place  where  the  defendant  took  or  converted  the 
goods.  The  61st  section,  after  stating  where  actions 
brought  for  acts  done  under  the  act  shall  be  tried,  and 
that  the  general  issue  may  be  pleaded,  proceeds  "and 
notice  in  writing  of  such  action,  and  of  the  cause  thereof 
shall  be  given  to  the  defendant  one  calendar  month" 
before  action  brought,  and  amends  may  be  tendered  before 
action,  or,  after  action,  money  paid  into  court  with  costs 
by  the  defendant.  The  learned  judge  over-ruled  the  objec- 
tion, and  the  plaintiff  obtained  a  verdict,  which  the  defend- 
ant now  sought  to  set  aside  for  misdirection  on  the  points 
raised. 

Robinson,  C.  J. — As  to  the  first  objection,  I  think  that 
the  notice  may  be  given  by  the  attorney  or  agent  of  the 
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party,  and  not  necessarily  by  the  party  himsslf.    The  other 
objection  seems  to  be  supported  by  authority  in  very  recent 
decisions. — Martins  v.  Upcher,  6  Jur.  582.    It  has  been 
expressly  held  that  the  notice  must  contain  a  statement  of 
the  place  where  the  alleged  trespass  took  place.  Submit- 
ting to  these  authorities,  as  I  think  we  should,  for  the 
decision  seems  reasonable  and  just  in  principle,  the  ques- 
tions are — 1st :   Whether  this  statute  binds  us  to  the  same 
particularity  in  the  notice,  as  the  24  Geo.  II.,  ch.  44,  on 
which  these  cases  were  decided.    I  think  that  there  is  no 
satisfactory  ground  for  holding  otherwise.    It  is  true  that 
it  is  declared  that  in  the  notice  under  24  Geo.  II.,  ch.  44, 
"  shall  be  clearly  and  explicitly  contained  the  cause  of 
action,"  and  stress  was  laid  by  ihe  court  on  these  words ; 
and  it  was  said  that  a  statement  which  mentioned  no 
'place  when  the  wrong  w^as  committed,  cannot  be  held  to  be 
clear  and  explicit.    Our  statutes  say  no  more  than  that 
notice  of  action  and  of  the  cause  thereof  shall  be  given, 
&c.    But  I  think  these  statutes  are  to  be  construed  as  in 
pari  materid  ;  they  seem  to  expound  one  another,  and  the 
more  explicit  words  used  in  some  than  in  others  should 
be  taken  to  indicate  what  the  Legislature  must  be  supposed 
to  have  meant  in  all.    It  is  repugnant  to  imagine,  that 
in  statutes  having  precisely  the  same  end  in  view,  viz.: 
the  enabling  the  defendants  to  tender  amends,  and  save 
themselves  from  the  charges  of  a  law-suit,  it  should  be 
intended  to  require  in  one  case  that  there  should  be  a  clear 
and  explicit  statement  of  the  cause  of  action,  and  not  in 
the  other.    It  has  been  determined  that  a  notice  omitting 
to  state  the  place  where  the  wrong  was  done,  does  not  con- 
tain a  clear  and  explicit  statement  of  the  cause  of  action  ; 
and  that  determines  the  question  here  in  favour  of  the 
defendant.    It  is  true  that  the  forms  in  the  books  do  not 
generally  contain  the  place,  although  they  do  the  time  ; 
but  no  good  reason  can  be  given  why  the  one  should  not  be 
stated  as  well  as  the  other.   A  statement  of  place  is  so  far 
material  that  without  it  the  notice  does  not  enable  the 
defendant  to  see  whether  the  action  is  brought  within  the 
district  to  which  it  is  limited  by  the  provisions  of  the 
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statute  ;  and  moreover,  where  a  bailiff  is  constantly  seizing 
goods  under  numerous  executions  in  different  townships, 
a  statement  of  the  place  might  help  him  to  ascertain  what 
seizure  or  sale  the  party  was  complaining  of,  and  conse- 
quently to  what  transaction  he  must  apply  himself.  It  is 
true  that  there  is  the  objection  that  after  all  the  informa- 
tion is  worth  but  little,  since  the  party  is  not  held  to  it 
afterwards  on  the  trial ;  but  this  argument  would  go  to 
relieve  parties  from  all  necessity  of  stating  time  and  place 
in  a  declaration,  as  well  as  notice,  and  clearly  cannot  hold. 
The  rule  must  be  absolute  without  costs. 

Rule  absolute. 


FowKE  V.  Robertson  et  al. 

A  bailiff  is  entitled  to  notice  under  the  Division  Court  Act  4  &  5  Vic,  ch  3, 
if  he  has  been  acting  bona  fide  under  the  act,  notwithstanding  his  pro- 
ceedings may  be  irregular  and  render  him  liable  as  a  trespasser. 

Trespass  quare  clausum  fregit  et  de  bonis  asportatis 
against  five  defendants.  Pleas — not  guilty  by  all,  and 
justification  by  four,  by  one  as  bailiff  of  a  division  court, 
acting  under  a  writ  of  execution,  and  the  others  as  acting 
in  his  aid,  on  which  issue  was  taken.  It  was  proved  that 
the  bailiff  had  seized  goods  upon  the  plaintiffs  premises 
which  he  allowed  to  remain  there  instead  of  removing 
them  at  the  time  ;  he  afterwards  went  to  sell  them,  and  sold 
a  potash  kettle,  which  the  plaintiff  would  not  allow  the 
purchaser  to  take,  the  bailiff  then  put  it  up  again,  and  one 
of  the  other  defendants  became  the  purchaser,  and  was 
going  to  take  it  away,  when  the  plaintiff  attempted  to 
prevent  its  removal,  and  the  bailiff  and  the  other  defend- 
ants assisting  the  purchaser,  he  took  it  away.  Upon  these 
facts  the  defendants  contended  that  they  were  entitled  to 
notice  of  action  under  the  Division  Court  Act,  4  &  5  Yic, 
ch.  3,  sec.  61,  but  the  learned  judge  over-ruled  them,  on  the 
ground  that  the  trespass  was  committed  after  the  bailiff 
had  seized  and  sold  and  his  duty  was  ended,  and  the  plain- 
tiff obtained  a  verdict  against  four  of  the  defendants,  and 
one  was  acquitted.  Against  this  verdict  the  defendants 
moved  for  misdirection. 
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Robinson,  C.  J. — The  court  is  of  opinion  that  the  objec. 
tion  raised  by  the  defendants  was  entitled  to  prevail,  as  the 
case  comes  under  the  clause  of  the  statute  referred  to.  It 
may  be  very  true  that  the  bailiff  might  not  be  strictly 
regular  in  his  method  of  conducting  the  sale  on  the  war- 
rant which  he  went  to  execute,  but  that  could  not  deprive 
him  of  the  protection  of  the  statute,  as  regards  the  notice. 
If  he  had  done  nothing  but  what  was  legal,  he  would  be 
sure  of  an  acquittal  at  all  events,  and  need  tender  no 
amends,  and  would  require  no  special  protection  as  to 
notice.  It  is  only  when  we  can  say  that  the  officer  acted 
diverso  intentu^  that  is,  not  meaning  to  act  under  the 
statute,  that  we  can  say  he  is  not  entitled  to  notice. 

Rule  absolute  without  costs. 


Mearns  v.  Gilbertson. 

The  plaintiff  is  entitled  to  tax  Queen's  Bench  costs,  when  he  sues  to  recover 
the  balance  of  an  amount,  beyond  the  jurisdiction  of  the  District  Court, 
but  which  has  been  reduced  to  a  sum  apparently  within  it,  by  payments 
made  by  the  defendant,  which  have  never  been  specifically  applied  to  any 
items  in  the  account. 

Motion  for  rule  to  tax  Queen's  Bench  costs,  on  affidavit, 
that  after  process  served,  the  defendant  confessed  judg- 
ment for  £6  Is.  9d.5  which  was  the  balance  remaining  due 
on  an  open  account  of  £37  5s.  9d.  in  no  way  settled  or 
liquidated  by  the  acts  of  the  parties  or  either  of  them.  By 
accounts  annexed  to  the  affidavit,  it  appeared  that  goods 
had  been  sold  by  the  plaintiff  to  the  defendant  between 
December,  1839,  and  October,  1840,  at  seven  different 
times  to  the  value  of  ^37  5s.  9d.,  and  that  the  plaintiff 
gave  credit  for  small  cash  payments  made  at  nine  different 
times  between  December,  1839,  and  December,  1841,  to 
the  amount  of  £31  4s.  6d.,  leaving  the  balance  confessed 
£6  Is.  9d. 

Robinson,  C.  J. — The  plaintiff  applies  for  this  rule 
under  rule  9,  Easter  Term,  11  Geo.  IV.,  by  which,  in  a 
case  like  this,  he  cannot  obtain  full  costs  without  the 
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order  of  the  court  or  a  judge ;  and  I  believe  that  I  may 
assume  that  whatever  would  induce  a  judge  to  certify  to 
give  the  plaintiff  costs  upon  a  trial  under  58  Geo.  III.,  ch. 
4.,  would  be  taken  by  this  court  or  a  judge  as  ground 
for  making  an  order  for  King's  Bench  costs  under  the 
clause  I  have  first  referred  to.    When,  upon  verdict  ren- 
dered, or  in  respect  to  the  sum  confessed  or  assessed  as 
damages  upon  a  default,  the  cause  appears  to  be  "  of  the 
proper  competence  of  the  District  Court,"  then  a  certificate 
is  required,  otherwise  none  is  necessary.    The  case  before 
us  does  appear,  in  the  absence  of  any  explanation,  to  be 
of  the  proper  competence  of  the  District  Court,  being  in 
assumpsit,  and  the  sum  confessed,  and  for  which  the  plain- 
tiff is  about  to  enter  judgment,  being  only  £6  Is.  9d.  If 
it  were  acknowledged  to  be  in  fact  of  the  proper  compe- 
tence of  the  District  Court,  then  there  is  no  ground  upon 
which  we  could  properly  order  King's  Bench  costs.  There 
remains  therefore  only  the  question,  whether,  from  the  cir- 
cumstances, this  was  a  proper  cause  to  be  brought  in  the 
Queen's  Bench.    Now,  jurisdiction  is  given  to  the  District 
Court  by  2  Geo.  IV.,  ch.  2,  to  hold  plea  in  all  matters  of 
contract  from  40s.  to  <£15,  "  and  when  the  amount  is  liqui- 
dated or  ascertained,  either  by  the  act  of  the  parties  or  the 
nature  of  the  transaction  to  £40."    The  amount  here  is 
apparently  within  the  jurisdiction  of  the  court  whether  the 
claim  was  liquidated  or  not,  and  all  that  we  know  to  take 
it  out  of  it,  is  what  the  plaintiff  lays  before  us  in  his  affi- 
davit. The  question  therefore  properly  is,  can  the  plaintiff, 
in  every  such  case,  sue  and  legally  recover  his  true  demand 
(namely,  the  balance),  in  the  District  Court.    If,  from 
any  thing  before  us,  we  could  say  that  this  plaintiff  had  in 
his  power  to  prove  that  the  sums  of  money  which  he 
admits  he  had  received  from  the  defendant  were  payments 
made  on  account  of  the  goods  which  he  had  sold  to  him, 
and  that  the  delivery  of  these  goods  and  the  price  to  be 
paid  for  them,  had  been  assented  to  by  the  defendant,  so 
that  we  could  make  out  that  there  had  been  a  liquidated 
and  ascertained  sum  due  to  him  for  goods,  from  which 
the  moneys  paid  by  the  defendant  being  deducted,  there 
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would  remain  the  balance  claimed  of  £6  Is.  9d.,  or  any- 
certain  balance  not  exceeding  «£15,  then  I  should  have  no 
doubt  that  the  plaintiff  was  in  a  situation  to  sue  for  and 
recover  such  balance  in  the  District  Court,  but  I  see  nothing 
stated  from  which  we  can  infer  that  the  sum  in  the  first 
instance  due  for  goods  was  in  any  manner  ascertained, 
either  by  the  nature  of  the  transaction  or  the  act  of  the 
parties,  and  the  plaintiff's  affidavit  states  positively  that 
the  amount  was  actually  open  and  unsettled.  Then^  it 
seems  to  follow,  speaking  now  without  reference  to  the 
authority  of  adjudged  cases,  that  the  plaintiff,  if  he  had 
brought  his  action  in  the  District  Court  intending  to  sue 
for  the  balance  only,  was  liable  to  be  met  by  a  denial  on 
part  of  the  defendant  that  he  ever  did  owe  the  plaintiff 
the  sum  claimed:  he  might  insist  upon  the  plaintiff's 
admission  of  the  moneys  received  by  him,  and  declare 
that  they  nearly  balanced  or  fully  balanced  the  goods  sold 
by  the  plaintiff.  This  defence,  whether  true  or  false, 
would  drive  the  plaintiff  into  proof  of  his  whole  claim  of 
£37  5s.  9d.,  a  debt  "  not  liquidated  or  ascertained"  accor- 
ding to  the  terms  of  the  statute,  and  therefore  not  cogni- 
zable by  the  District  Court.  In  a  case  in  the  Common 
Pleas  in  England,  reported  in  1  B.  &  P.  224,  where  a 
party  had  recovered  in  that  court  a  small  balance  of  ^1  2s. 
due  on  an  account  for  wages  to  a  much  larger  amount, 
but  all  paid  except  that  small  sum,  the  defendant  moved 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under 
a  Court  of  Conscience  Act,  but  Eyre^  C.  J.,  said,  "the  action 
arises  on  a  contract,  part  of  which  has  been  satisfied  by 
money  paid  on  account.  Is  there  any  case  where  the 
ultimate  balance  of  an  account  only  being  under  40s.,  the 
court  has  allowed  a  suggestion  ?  I  should  pause  upon 
such  a  case,  since  the  most  intricate  point  in  accounts 
between  merchant  and  merchant  might  by  this  means 
come  to  be  decided  before  a  County  Court.  It  seems  to 
me  that  the  original  demand  ought  to  be  under  40s."  I 
think  the  objection  taken  by  the  court  in  that  case  was  a 
sound  one,  as  applied  to  inferior  courts  generally.  But  the 
case  itself  was  over-ruled  on  the  express  wording  of 
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the  Middlesex  Court  of  Requests  Act,  23  Geo.  III.,  ch.  33, 
sec,  19,  in  Clark  v.  Asken,  8  East,  28,  in  which  Lord 
Ellenhorough  said,  that  Lord  C.  J.  Eyre's  attention  could 
not  have  been  called  to  the  particular  words  of  that 
act,  which  were  too  peremptory  to  admit  of  the  con- 
struction which  the  court  then  gave  to  them.  But  the 
question  before  us  on  our  statute  is  not  the  same.  If  this 
case  had  been  tried,  and  the  jury  had  given  but  £6  Is.  9d. 
damages,  but  it  had  appeared  to  the  court  upon  the  trial, 
that  the  plaintiff,  in  order  to  recover  that  sum,  had  been 
obliged  to  prove  all  the  items  of  an  unliquidated  account 
amounting  to  £37  and  upwards  ;  then,  in  my  opinion,  the 
judges,  in  order  to  carry  that  act  into  effect  according  to 
its  spirit,  ought  to  certify  "  that  it  was  a  fit  cause  to  be 
withdrawn  from  the  District  Court,  and  commenced  in  the 
Queen's  Bench,"  because  the  statute  only  gives  jurisdic- 
tion to  the  District  Court  to  £15,  except  where  the  demand 
is  liquidated  or  ascertained  by  the  act  of  the  parties  or  the 
nature  of  the  transaction,  and  by  that  provision  the  Legis- 
lature have  declared  that  it  is  not  fit  in  their  opinion  that 
open  accounts  beyond  <£15,  where  the  items  have  to  be 
proved,  and  the  reasonableness  of  the  charges  may  still  be 
disputed,  should  be  brought  before  the  District  Court.  It 
appears  to  me  that  the  last  of  the  account  being  open  and 
unsettled,  and  beyond  £15,  is  ground  for  certifying.  If  the 
act  had  given  no  discretion  to  the  court  or  a  judge,  but, 
like  many  of  the  English  Court  of  Requests  Acts,  had  made 
the  amount  recovered  the  only  criterion,  then  the  question 
would  be  reduced  to  a  narrower  point,  and  many  of  the 
cases  decided  in  England  would  then  be  material  upon  the 
case  before  us,  on  the  distinction  which  they  establish 
between  reduction  by  payments  and  by  set  off ;  but  these 
cases  do  not,  in  my  opinion,  apply.  On  the  facts  here 
stated,  we  cannot  say  that  the  account  of  goods  which  it 
would  have  been  necessary  to  have  laid  before  the  jury  if 
there  had  been  a  trial,  was  a  demand  liquidated  or  ascer- 
tained, either  by  the  act  of  the  parties  or  the  nature  of  the 
transaction,  and  being  above  £15,  it  seems  to  me  not 
immaterial  to  observe  that  the  expression  in  the  District 
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Court  Act  is,  not  that  the  District  Court  may  give  judgment 
in  all  matters  of  contract  between  £15  and  £40,  where  the 
^  demand  is  liquidated,  but  that  they  "  may  hold  plea''  in 
such  cases.  Now,  though  they  may  legally  award  a  debt 
of  £6,  whether  the  demand  is  liquidated  or  unliquidated, 
yet  they  cannot  legally  give  judgment  for  £6,  if,  in  order 
to  do  so,  they  are  first  required  to  hold  plea  of  a  debt  above 
£15,  not  liquidated  in  any  manner,  because  the  statute 
expressly  puts  that  beyond  their  power.  If  we  saw  that 
the  plaintiff  could  shew  that  the  defendant  had  made 
specific  payments  in  order  to  discharge  some  specific 
portions  of  the  account,  then  of  course  such  items,  or  such 
portion  of  the  account,  would  be  cancelled  and  no  longer 
in  question  in  the  cause-— as  if  he  could  prove  that  the 
defendant,  having  been  furnished  with  the  plaintiff's 
account,  and  acquiescing,  either  expressly  or  by  implica- 
tion, in  the  demand  made  upon  him,  had  made  certain 
payments  on  account,  then,  of  course,  that  evidence  would 
enable  him  to  put  out  of  the  question  so  much  of  the 
account  on  both  sides,  and  the  litigation  could  only  be 
about  the  excess  above  such  payments.  But  there  is 
nothing  before  us  of  this  kind ;  and  if  both  the  plaintiff 
and  defendant  could  be  shewn  to  have  agreed  in  regard 
to  the  moneys  paid  by  the  defendant,  it  yet  would  remain 
wholly  uncertain  what  sum  the  plaintiff  would  be  entitled 
to  recover.  For  any  thing  that  is  shewn  to  us,  after  the 
defendant  had  made  his  last  payment,  the  sum  still  due  to 
the  plaintiff  might  have  been  £6  or  £60  or  £600 ;  the 
plaintiff,  consistently  with  any  thing  in  evidence,  was  at 
liberty  to  claim  either  sum.  It  all  depended  on  what  the 
plaintiff  could  prove,  and  what  a  jury  would  think  fit  to 
allow.  I  cannot  call  such  a  transaction  one  in  which  the 
amount  was  liquidated  or  ascertained,  and  I  think  it  is  in 
accordance  with  the  spirit  of  the  two  statutes  referred  to, 
and  with  the  construction  constantly  put  upon  them  in 
granting  certificates  at  Nisi  Prius  through  a  period  of 
twenty-five  years,  that  we  should  make  an  order  for 
Queen's  Bench  costs.  After  I  had  formed  this  opinion 
upon  the  question,  it  occurred  to  me  that  the  24th  section 
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of  the  Division  Court  Act,  4  &  5  Vic,  ch.  3,  had  a  very 
material  bearing  upon  it,  though  not  literally,  yet  in  effect, 
and  that  we  ought  not  now  to  consider  the  question  as 
resting  wholly  upon  the  former  statutes  and  our  rule,  with-  * 
out  paying  any  regard  to  the  provision  contained  in  that 
clause.  By  that  clause  the  plaintiff  is  at  liberty,  when  he 
sues  in  a  Division  Court,  to  waive  any  part  of  his  demand, 
however  large  it  may  have  been,  and  to  go  for  a  sum  within 
the  jurisdiction  of  that  court.  Certainly  the  term  "  waiving 
a  demand,"  applies  in  common  acceptation  only  to  a  demand 
which  the  party  might  enforce  if  he  pleased,  and  not  to 
any  claim  that  has  been  settled  and  paid.  The  object  of 
the  clause,  and  indeed  the  language  of  it,  shews  that  it  is 
meant  to  be  applied  here  in  that  sense;  that  I  admit,  but 
still,  the  Legislature  having  made  such  provision,  the 
effect  of  it,  as  it  seems  to  me,  must  be  to  admit  of  a  plain- 
tifi  suing  in  the  Division  Court  in  a  case  like  the  present; 
for  it  would  seem  strange  that  he  should  be  bound  to  say, 
"  I  limit  my  demand  in  this  cause  to  £10,  because  I  will 
gratuitously  give  up  the  rest,''  and  that  he  could  not  say,  **I 
limit  my  demand  on  this  account  to  £10,  because  I  have 
received  money  enough  to  pay  for  the  remainder,  or  have 
been  satisfied  in  some  other  way."  One  of  these  two 
things  must,  as  it  seems  to  me,  be  inferred — either  the  Legis- 
lature must  have  considered  that  a  person  might  recover  a 
balance,  not  exceeding  £10,  when  the  rest  has  been  satis- 
fied, without  their  making  any  special  provision  to  that 
effect;  or  they  must  have  conceived  and  intended,  that  the 
special  provision  they  were  making  must  necessarily  be 
taken  to  include  such  cases.  Whatever  way  we  take  it, 
we  can  hardly,  as  it  appears  to  me,  in  the  face  of  the  24th 
clause,  hold  that  a  person  may  not  proceed  in  the  Division 
Court  for  a  balance  under  £10,  when  he  admits  that  from 
any  cause  he  has  no  claim  beyond.  And  this  being  so,  I 
am  strongly  inclined  to  hold  that  it  ought  of  course  to 
follow  that  a  plaintiff,  suing  in  the  District  Court,  must 
be  permitted  to  take  the  same  course;  for  we  cannot  ima- 
gine that  the  Legislature  would  give  to  the  Division  Court 
a  larger  jurisdiction  than  to  the  District  Courts;  and  it 
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would  seem  strange  if  we  should  give  Queen's  Bench  costs 
to  a  plaintiff  upon  the  ground  thai  his  cause  was  a  fit  one 
to  be  brought  in  this  court,  when  it  is  clear  that  he  might 
have  recovered,  even  in  the  Division  Court,  the  balance 
which  he  claims.  I  find,  however,  that  my  brothers  do 
not  take  the  same  view  of  this  24th  clause,  and  1  shall 
therefore  not  withhold  the  order  for  Queen's  Bench  costs 
upon  a  construction  of  this  clause,  which  has  not  yet  been 
brought  in  question,  and  in  which  my  brothers  do  not  con- 
cur. As  regards  the  question  raised  on  the  District  Court 
Acts,  and  our  rule,  I  am,  for  the  reasons  I  have  slated, 
of  opinion  that  the  plaintiff  should  have  Queen's  Bench 
costs. 

Macaulay,  J.,  M'Lean,  J.,  and  Hagerman,  J.,  concur- 
red, except  in  the  construction  of  the  24th  clause  of  the 
Division  Court  Act. 

Rule  granted. 


McMahon,  Assignee,  &c.  v.  Masters  et  al. 

It  is  no  plea  to  an  action  by  the  assignee  of  a  bond  for  the  limits  against  the 
sureties,  that  the  debtor,  before  the  assignment  of  the  bond,  left  the  limits 
for  an  hour  without  their  knowledge  or  consent,  and  afterwards  returned 
and  continued  on  the  limits  before  the  commencement  of  the  action. 

Demurrer.  Debt  on  bond  to  the  limits  by  the  assignee  of 
the  sheriff,  setting  out  the  judgment,  &c.,  and  alleging  the 
departure  of  the  debtor  from  the  limits. 

Plea — that  the  debtor  removed  from  the  limits  for  one 
hour  before  the  assignment  of  the  bond,  without  the  know- 
ledge of  the  defendants,  to  a  certain  church  or  place  of 
worship  near  to  the  said  limits,  and  immediately  after- 
wards, and  before  the  commencement  of  the  suit,  and 
before  the  assignment,  returned  to  the  limits,  and  remained 
from  thence  afterwards  in  the  custody  of  the  sheriff"  until 
discharged  by  judge's  order,  &c.  Demurrer  and  joinder. 
There  were  special  causes  assigned,  but  as  the  judgment 
of  the  court  proceeded  upon  the  plea  being  defective  in 
substance  they  are  not  noticed. 

Robinson,  C.  J. — In  Evans  v.  Shaw,  (Dra.  Rep.  14) 
it  was  decided,  after  much  consideration,  that  a  plea  that 
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a  debtor  had  returned  to  the  limits  before  the  bail  had  any 
knowledge  of  his  having  departed,  and  before  the  bond 
was  assigned,  and  that  he  continued  in  custody  on  the 
limits,  was  no  bar  to  the  action  on  the  bond.  In  Lemesurie 
V.  Smith,  (2  0.  S.  479),  in  this  court,  the  same  princi- 
ple was  affirmed.  Both  cases  are  in  accordance,  we  think, 
with  the  principles  recognised  in  Donnelly  v.  Dunn  {2  B.  & 
P.  45),  and  with  the  well-settled  doctrine  in  pleading,  that 
in  actions  upon  a  bond  the  defendant  must  shew  the 
performance  of  the  condition,  or  a  legal  discharge  from  it. 
This  is  an  attempt  to  introduce  upon  the  record  what  may 
be  a  matter  of  equitable  defence,  upon  which  the  court  may 
possibly  give  relief  upon  motion,  but  which  cannot  avoid 
the  bond  as  a  matter  of  legal  defence.  It  is  of  no  conse- 
quence for  us  to  consider  whether  the  plea  is  or  is  not 
exceptionable  upon  special  demurrer  ;  it  states  in  our  opi- 
nion no  legal  defence.  So  soon  as  the  debtor  left  the  limits 
the  condition  was  broken,  and  was  incapable  of  operating  as 
a  defeasance  of  the  bond,  though  what  damages  the  plain- 
tiff might  recover  for  the  departure  under  such  circum- 
stances as  afterwards  occurred,  and  are  stated  on  this  plea, 
is  another  matter. 

Judgment  for  plaintiff. 


Bagot  v.  McKenzie  et  al. 

Where  the  plaintiff  declared  in  debt  on  bond  as  "Grovernor-General  of  Canada 
and  Judge  of  the  Court  of  Probate  in  Upper  Canada,"  on  a  bond  made 
by  the  defendants  to  "Sir  John  Colborne,  at  the  time  of  the  execution 
thereof  being  Lieutenant-Governor  of  Upper  Canada,  and  judge  of  the  - 
Court  of  Probate  therein,  and  to  his  successor  in  office,"  and  assigned  as 
a  breach,  the  non-payment  of  the  penalty  to  the  said  "  Sir  John  Colborne 
or  any  other  person  or  persons  whatever,"  whereby  an  action  had  accrued 
to  the  plaintiff  as  "Governor-General,  and  Judge  of  the  Court  of  Pro- 
bate, and  successor  of  Sir  John  Colborne,"  the  declaration  was  held  bad 
on  special  demurrer,  for  not  shewing  where  or  when  the  plaintiff  became 
the  successor  of  Sir  John  Colborne,  and  for  not  negativing  payment  of 
the  penalty  to  the  plaintiff,  and  for  averring  that  the  action  had  accrued 
to  the  plaintiff  as  "  Governor-General  and  Judge  of  the  Court  of  Probate." 

Demurrer. — Declaration  in  debt  by  "  Sir  Charles  Bagot, 

as  Governor-General  of  the  Province  of  Canada,  and  Judge 

of  the  Court  of  Probate  in  and  for  that  part  of  the  Province 

of  Canada,  formerly  called  Upper  Canada,"  upon  a  bon 
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made  by  the  defendants  in  June,  1853,  whereby  "  they 
acknowledged  themselves  to  be  bound  to  Sir  John  Col- 
borne,  then  and  there  at  the  sealing  and  delivering  of  the 
said  writing  obligatory,  to  wit,  on,  &;c.,  at  &c.,  being  Lieu- 
tenant-Governor of  the  Province  of  Upper  Canada,  and 
Judge  of  the  Court  of  Probate  of  the  said  Province  of 
Upper  Canada,  and  to  his  successor  and  successors  in 
office,  in  the  sum  of  £650,  to  be  paid  to  the  said  Sir  John 
Colborne  as  such  Lieutenant-Governor  as  aforesaid,  and  to 
his  successor  and  successors."  The  plaintiff  then  averred 
that  the  defendants  had  not  paid  the  £650,  "or  any  part 
thereof,  to  the  said  Sir  John  Colborne,  or  to  any  other  person 
or  persons  whomsoever,"  whereby  "  an  action  hath  accrued 
to  the  plaintiff  as  Governor-General  of  the  Province  of 
Canada,  and  Judge  of  the  said  Court  of  Probate,  and  suc- 
cessor of  the  said  Sir  John  Colborne,  to  demand  and  have 
of  the  defendants  the  said  sum  of  <£650,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,"  con- 
cluding that  the  defendants  have  not  paid,  &c.,  to  the 
plaintiff's  damages  of  <£100.  The  defendants  set  out  the 
bond  on  oyer,  which  was  in  the  usual  form  as  to  payment  of 
the  penalty  of  .£650,  and  made  to  "  His  Excellency  Sir 
John  Colborne,  K.  C.  B.,  Lieutenant-Governor  of  the 
Province  of  Upper  Canada,  Major-General,- commanding 
her  Majesty's  forces  therein,  and  Judge  of  the  Court  of 
Probate  within  the  said  Province,  and  to  his  successor  and 
successors  in  office,"  the  penalty  to  be  paid  to  our 
Sovereign  Lord  the  King,  his  heirs  or  successors,"  and 
demurred  specially  because  the  bond  was  not  averred  to  be 
given  to  Sir  John  Colborne  as  Lieutenant-Governor,  &C.5 
and  Judge  of  the  Court  of  Probate,  &c.,  nor  is  it  averred 
when  or  where  the  plaintiff  became  the  successor  of  Sir 
John  Colborne,  and  entitled  to  sue  on  the  bond  ;  also  that 
the  breach  should  have  negatived  the  payment  of  the 
penalty  to  the  late  King  or  his  successors  and  to  the  plain- 
tiff.   Joinder  in  demurrer. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  the  defendants  are  entitled  to 
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judgment.  For  all  that  appears  on  this  record,  this  is  a 
single  money  bond,  without  any  condition,  made  payable  to 
Sir  John  Colborne,  Lieutenant-Governor  of  Upper  Canada, 
Major-General,  commanding  the  forces,  and  Judge  of  the 
Court  of  Probate,  not  given  to  him  as  Lieutenant-Governor, 
made  payable  to  his  successors  in  office,  not  said  which  of 
these  offices,  and  it  is  sued  upon  by  Sir  Charles  Bagot, 
"Governor-General  of  the  Province  of  Canada,  and  Judge 
of  the  said  Court  of  Probate,  and  successor  of  Sir  John 
Colborne."  Now,  if  in  fact  a  single  money  bond  had  been 
given  without  reference  to  any  proceeding  in  the  Court  of 
Probate,  merely  binding  the  obligors,  without  any  condi- 
tion or  defeasance,  but  absolutely  to  pay  £650  to  Sir  John 
Colborne  or  his  successors,  as  Lieutenant-Governor,  and 
Judge  of  the  Court  of  Probate,  would  an  action  lie  on 
such  a  bond  by  Sir  Charles  Bagot  as  successor  of  Sir  John 
Colborne  without  further  explanation  ?  Clearly  not.  There 
are  to  be  sure  these  words  in  the  declaration,  that  an 
action  hath  accrued  according  to  the  statute  ;  but  if  we  are 
to  intend  what  statute  the  plaintiff  may  mean  to  allude  to, 
and  to  notice  that  he  must  mean  the  Court  of  Probate  Act 
of  this  Province  (33  Geo.  IIL,  ch.  8),  then  we  must  notice 
that  that  statute  authorises  no  bond  such  as  this,  single 
without  any  condition.  This  is  the  main  question  in  the 
case,  and  at  present  it  is  our  opinion  that  in  substance  an 
action  will  not  lie  primd  facie  by  any  person  calling  him- 
self the  successor  of  Sir  John  Colborne  on  a  single  money 
bond  given  to  Sir  John  Colborne  or  his  successors.  Our 
judgment  will,  however,  be  given  on  the  exceptions  taken. 
In  strictness,  if  we  are  to  look  on  this  bond  as  given  under 
the  Probate  Act,  it  must  have  been  given  under  its  12lh  or 
15th  clause,  and  it  ought  regularly  in  that  case  to  have 
been  made  to  the  Governor,  Lieutenant-Governor,  or  per- 
son administering  the  Government  for  the  time  being : 
whether  taken  to  the  Lieutenant-Governor  at  the  time, 
naming  liim^  adding,  as  Lieutenant-Governor,  &c.,  and  his 
successors  in  office  of  Lieutenant-Governor,  or,  as  I  have 
suggested,  to  the  Governor  for  the  time  being,  would  not, 
I  think,  signify,  but  it  is  to  the  Lieutenant-Governor  that  the 
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bond  should  be  taken,  and  not  to  the  Judge  of  the  Court  of 
Probate ;  the  statute  expressly  directs  this.  Adding  the 
office  of  Judge  of  the  Court  of  Probate  may  do  no  harnn, 
because  we  are  bound  to  notice  that  the  Judge  of  the 
Court  of  Probate  and  the  Lieutenant-Governor  must  be 
always  the  same  person.  Still,  properly  it  is  to  the  Lieu- 
tenant-Governor the  bond  should  be  taken,  and  to  him  alone, 
and  this  as  well  when  the  bond  is  taken  in  the  Surrogate 
Court  as  in  the  Probate  Court ;  and  then  this  bond  is 
payable  to  the  King,  instead  of  to  the  Lieutenant-Governor, 
as  it  ought  to  be.  But  before  we  should  pronounce  a  bond 
illegal,  on  account  of  either  of  these  informalities,  we 
should  inquire  whether  it  has  not  been  the  invariable 
practice  to  take  bonds  in  this  form,  and  indeed  we  should 
not  consider  these  fg.tal  defects,  as  we  know  the  Judge  of 
Probate  is  always  the  same  person  as  the  Lieutenant- 
Governor  for  the  time  being,  and  the  legal  effect  of  the 
solvendum  is,  that  the  money  is  payable  to  the  obligee. 
But  we  think  that  it  is  a  fatal  defect  in  form  that  it  is  not 
stated  when  and  where  Sir  Charles  Bagot  became  the 
successor  of  Sir  John  Colborne,  and  that  the  breach  is 
also  bad  in  form  for  not  negativing  payment  to  Sir  Charles 
Bagot.  It  is  bad,  we  think,  to  aver  that  an  action  hath 
accrued  to  the  plaintiff  as  Governor-General  of  Canada 
and  Judge  of  the  Court  of  Probate.  No  action  could 
accrue  to  him  as  Judge  of  the  Court  of  Probate  by  reason 
of  any  thing  appearing  on  this  record,  for  the  bond  is  taken 
to  the  Lieutenant-Governor,  and  for  all  that  is  stated,  the 
bond,  if  taken  under  the  statute  at  all,  may  have  been 
taken  by  a  Surrogate,  when  it  could  be  only  as  Lieutenant- 
Governor  that  the  obligee  could  possibly  have  any  connex- 
ion with  it.  And  although  we  know  that  the  Governor- 
General  of  Canada  now  is  in  fact  the  only  Governor  of  the 
country  which  once  constituted  Upper  Canada,  yet  this 
should  not  the  less  have  been  slated,  in  order  to  make  the 
right  apparent.  The  declaration  should  have  averred  that 
after  the  making  of  the  bond  Sir  John  Colborne  ceased  to 
be  Governor,  and  that  the  plaintiff,  on,  &c.,  had  succeeded 
him,  and  became  Governor  of  that  part  of  Canada  which 
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formerly  constituted  Upper  Canada,  and  that  the  defend- 
ants had  not  paid  the  money  either  to  Sir  John  Colborne  or 
the  plaintiff,  as  his  successor,  or  to  any  other  person,  as 
successor,  &c.,  whereby  an  action  had  accrued  to  the 
plaintiff  as  Governor-General,  &c. 

Judgment  for  plaintiff. 


Graham  v.  Kingsmill,  (Sheriff). 

It  is  not  illegal  to  issue  a  writ  of  habeas  corpus  to  bring  up  a  debtor  in  custody 
for  attachment  for  the  non-payment  of  costs,  and  a  sheriff  cannot  there- 
fore justify  an  escape  from  the  attachment,  on  the  ground  that  the  debtor 
was  brought  up  by  habeas  corpus  by  the  plaintiff,  and  that  it  would  have 
been  illegal  for  the  sheriff  afterwards  to  detain  him,  and  so  he  was  per- 
mitted to  leave  his  custody. 

Demurrer. — Case,  against  the  defendant,  as  sheriff  of 
the  Niagara  District,  for  the  escape  of  one  Gardiner,  who 
was  in  the  sheriff's  custody  on  an  attachment  for  non-pay- 
ment of  costs.  The  fifth  count  of  the  declaration  set  out 
the  proceedings  in  an  action  of  ejectment  brought  by 
Gardiner  against  Graham,  and  judgment  in  favour  of  the 
defendant,  on  which  costs  were  taxed  against  Gardiner, 
for  which  an  attachment  issued,  on  which  Gardiner  was 
arrested  by  the  defendant.  That  the  plaintiff  obtained  an 
order  for  habeas  corpus,  which  was  issued  to  the  defend- 
ant, and  on  which  he  brought  up  the  plaintiff  Gardiner 
before  the  court  to  answer  to  the  contempt  of  the  attach- 
ment, "  and  therefore  the  said  William  Gardiner  then  and 
there,  and  at  that  time  remaining  in  the  custody  of  the 
defendant  as  sheriff,  &c.,  in  the  presence  of  the  same 
court,  became  and  was  then  and  there  by  the  same  court 
remanded  and  re-committed  to  the  custody  of  the  said 
defendant  as  sheriff,  &c.,"  and  afterwards  an  escape  of 
Gardiner  was  alleged  in  the  usual  form.  The  defendant 
demurred,  and  besides  some  special  causes,  which  he 
abandoned,  objected  that  the  count  was  bad  in  substance, 
because  it  was  illegal  to  bring  Gardiner  up  on  habeas  cor- 
pttsonan  attachment  for  non-payment  of  costs ;  that  Gardiner 
was  in  consequence  discharged,  and  the  defendant  could 
not  detain  him ;  that  he  was  not  in  defendant's  custody 
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when  out  of  his  district,  unless  specially  placed  in  his 
custody  by  order  of  the  court,  and  no  rule  to  that  effect  is 
averred,  and  that  the  custody  on  the  remanding,  "  there  to 
remain  until,"  &c.,  was  illegal,  as  no  certain  time  was 
specified.  Joinder  and  demurrer.  There  were  also  other 
demurrers,  but  as  the  points  are  the  same  they  are  not 
noticed. 

Robinson,  C.  J. — In  general  I  take  it  to  be  clear  that  the 
sheriff  of  any  district  may  be  directed  to  bring  up  a  per- 
son to  the  Court  of  Queen's  Bench  by  habeas  corpus,  and 
that  such  person  w^ll  be  legally  in  his  custody  in  every 
district  he  may  pass  through,  and  while  he  has  him  before 
the  court.  But  then  it  is  urged  that  bringing  up  Gardiner 
as  set  out  in  this  case  was  illegal.  It  was  certainly 
unnecessary,  we  think,  as  it  is  unnecessary  on  an  attach- 
ment for  non-payment  of  costs  to  administer  interrogatories^ 
as  the  contempt  is  ascertained,  and  the  attachment  is 
merely  in  the  nature  of  an  execution  :  but  we  cannot  hold, 
that  because  it  was  unnecessary  to  bring  up  the  party,  it 
was  illegal,  and  that  he  was  therefore  entitled  to  his  dis- 
charge, and  that  the  court  could  not  remand  him  to  his 
former  custody,  but  the  plaintiff  could  at  his  pleasure  dis- 
charge him.  The  plaintiff  need  not  have  sued  out  the 
habeas  corpus^  because  Gardiner  could  not  have  purged 
himself  of  the  contempt  in  any  other  way  than  by  paying 
the  money ;  but  it  is  out  of  the  question  to  suppose  that 
the  irregularly  affording  hinj  an  opportunity  which  could 
not  be  useful  to  him,  is  to  relieve  him  from  custody,  and 
deprive  the  other  party  of  his  remedy.  We  are  also  of 
opinion  that  the  court  could  legally  remand  Gardner  to  the 
custody  of  the  sheriff,  being  present  in  court,  by  their  ver- 
bal order.  It  is  the  judgment  of  the  court  rendered  in 
open  court,  of  which  the  sheriff  must  take  notice.  Upon 
general  demurrer,  we  must  give  the  words,  "until,  &c.,"  a 
reasonable  intendment,  which  is,  that  he  was  to  remain 
in  custody  upon  the  attachment,  until  he  should  be  deliver- 
ed therefrom  by  due  course  of  law,  thai  is,  until  he  should 
pay  the  costs  indorsed  on  the  writ. 

Judgment  for  plaintiff. 

3  D  VOL.  VI. 
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Flewellyn  V.  Webster. 

Where,  in  trespass  quare  clausuyn  f regit,  the  defendant  justified  under  a 
by-law  of  the  "  Municipal  Council  of  the  District  of  Wellington,"  and 
the  plaintiff  demurred  specially,  shewing  for  cause,  that  there  was  no 
such  corporate  body  as  that  described  in  the  plea,  the  court  held  that 
under  the  Municipal  Council  Act  the  corporation  was  sufiSciently  described. 

Trespass  quare  clausum  fregit.  Plea,  justifying  ihe 
alleged  trespass  in  the  making  and  opening  a  road  in  aid 
and  assistance,  and  as  the  servant  of  the  District  Surveyor, 
under  a  by-law  made  by  "the  Municipal  Council  of  the 
District  of  Wellington."  Special  demurrer,  shewing  (among 
other  causes)  for  cause,  that  there  was  no  such  corpora- 
tion as  that  mentioned  in  the  defendant's  plea.  Joinder  in 
demurrer. 

Robinson,  C.  J. — 1  think  that  the  Council  being  referred 
to  as  it  is  in  this  plea,  is  not  improperly  called  the  Muni- 
cipal Council  of  the  District  of  Wellington.  The  act  gives 
no  corporate  name,  otherwise  than  by  saying  in  the 
first  clause,  that  the  powers  shall  be  exercised  by  and  in 
the  name  of  the  council  of  every  such  district  respectively. 
The  Council  of  the  District  of  Wellington  would  therefore 
have  been  sufKcient ;  but  it  is  the  Municipal  Council  of 
the  District  of  Wellington,  as  the  title,  preamble,  and 
whole  substance  of  the  act  shew.  1  B.  &  P.  40.  I  think 
therefore,  that  in  speaking  of  it,  as  is  done  here,  (i 
not  when  suing  or  defending  in  its  name)  the  adding 
the  term  municipal,  which  is  in  accordance  with  the 
act,  cannot  vitiate.  This  case  comes  precisely  within 
the  decision  of  The  Corporation  of  Maiden  v.  Miller  (1  B. 
&  Al.  699.)  The  objection  is  not  taken  by  plea  in  abate- 
ment for  misnomer  ;  and  the  question  therefore  is,  whether 
there  is  in  fact  such  a  body  as  that  which  the  defend- 
ant refers  to.  Now,  we  cannot  deny  that  there  is  a 
Municipal  Council  of  the  District  of  Wellington,  and  the 
court  in  that  case  said  that  as  it  must  be  admitted  that  Mai- 
den was  a  borough  in  fact,  it  could  not  be  a  fatal  variance  in 
making  title  under  the  corporation  to  speak  of  it  as  the 
Mayor,  &c.,  of  the  Borough  of  Maiden,  though  in  the 
corporate  name  given  the  word  "  borough"  was  not  used, 
but  Maiden  simply. 

Judgment  for  defendant. 
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Strathey  v.  Crooks. 

Where,  in  trespass  to  land  and  goods,  the  defendant  justified  the  seizure  of 
the  goods  as  a  distress  for  rent  under  a  demise  to  A.  B.,  and  the  plaintiff 
replied  that  before  the  rent  became  due,  A.  B,  died,  and  the  defendant 
and  A,  B's  executor  joined  in  a  demise  of  the  same  premises  to  the  plain- 
tiff, under  which  he  entered  and  occupied,  the  replication  was  held  on 
demurrer  to  be  a  good  answer  to  the  plea.  Held,  also,  that  a  plea  of 
a  distress  for  rent  under  the  demise,  after  the  lease  had  expired,  was 
bad,  for  not  stating  that  the  distress  was  made  in  six  months  after  the 
determination  of  the  tenancy,  according  to  the  statute  8  Anne,  ch.  14,  and 
that  a  plea  of  a  distress  for  rent  on  a  demise  of  a  house  and  other  premi- 
ses to  A.  B.  at  a  certain  rent,  and  that  the  plaintiff  occupied  the  house 
with  A.  B.  during  A.  B.'s  lifetime,  and  after  his  death  continued  as  the 
defendant's  tenant  of  the  house,  and  that  the  defendant  distrained  for  the 
rent  of  the  house  and  other  premises  on  the  plaintiff's  goods  in  the  house, 
was  held  also  bad,  as  the  plaintiff,  under  the  demise  to  him,  was  liable  for 
the  rent  of  the  house  only  after  A.  B.'s  death,  and  could  not  be  distrained 
on  for  the  rent  due  for  the  premises. 

Trespass  quare  claumm  f regit,  1st  count — trespass  for 
enteringlhe  plaintiff 'sd  welling  house,  and  carrying  away  his 
goods.  2nd  count — for  trespass  in  the  plaintiff's  dwelling 
house,  and  expelling  him  from  the  possession.  3rd  count — 
for  taking  the  plaintiff's  goods.  The  trespasses  were  laid 
on  the  21st  of  August,  1841,  and  on  divers  days  and  times 
between  that  day  and  the  commencement  of  the  suit. 

Defendant  pleaded  to  that  part  of  the  first  count  which 
charged  the  trespass  in  the  dwelling  house,  liherum  tene- 
mentum. 

Plaintiff  replied  to  this,  that  while  the  house  was  the 
freehold  of  the  defendant,  and  before  the  trespass,  viz.,  on  the 
29th  of  September,  1838,  defendant  demised  the  house  to 
one  James  Crooks,  the  younger,  to  hold  to  him  from  the  17th 
of  September,  then  instant,  for  three  years.  That  James 
Crooks,  junr.,  afterwards,  and  before  the  day  on  which,  &c., 
entered  by  virtue  of  that  demise,  and  that  afterwards, 
and  while  the  said  James  Crooks,  junr.,  was  so  possessed 
thereof,  and  during  the  said  term,  viz.,  1st  October,  in  the 
year  aforesaid  (1839),  it  was  agreed  by  and  between  him 
and  the  plaintiff,  that  the  plaintiff  should  enter  into,  possess, 
and  enjoy  the  said  house,  so  demised  by  the  defendant  to 
James  Crooks,  junr.,  jointly  with  the  said  James  Crooks, 
junr.,  from  thence  to  the  end  of  the  said  term,  and  there- 
upon the  plaintiff,  afterwards  and  after  the  said  time  when, 
&c.,  entered  into  the  said  house  and  was  possessed  thereof 
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jointly  with  the  said  James  Crooks,  junr.,  as  aforesaid, 
and  continued,  &c.,  thereof  possessed,  until  defendant 
afterwards,  and  during  the  continuance  of  the  said  demise, 
viz.,  at  the  said  time  when,  &c.,  broke  and  entered,  &c.,  as 
in  the  first  count  mentioned.  Defendant  demurred  to  this 
replication  specially,  because  it  is  not  shewn  in  it  that  the 
agreement  between  James  Crooks,  junr.,  and  the  plaintiff 
was  in  writing ;  because  there  is  a  departure  from  the  decla- 
ation,  which  charges  the  trespasses  to  be  to  plaintiff's 
sole  house,  &c.,  while  the  replication  shews  it  to  have 
been  the  house  of  the  plaintiff  and  James  Crooks,  junr., 
jointly.  (A  repugnance  in  dates  as  stated,  was  objected,  but 
this  objection  arose  from  an  error  in  the  copy  of  the  replica- 
tion delivered,  there  was  no  such  repugnancy  according  to 
the  pleadings  filed.) 

To  the  taking  of  the  goods  charged  in  the  first  count, 
defendant  pleaded  as  his  third  plea,  that  being  seised  in  fee 
of  certain  tenements,  &c.,  he  demised  them  on  the  29th 
day  of  September,  18.S8,  to  J.  Crooks,  the  younger,  for  three 
years  from  the  17th  of  the  month  of  September,  at  the 
yearly  rent  of  £100,  payable  quarterly  on  the  17th  of 
December,  March,  June  and  September.  That  J.  Crooks, 
on  the  29th  September,  1838,  entered  under  that  demise 
in  the  said  premises,  and  was  possessed  for  the  said 
term,  and  that  afterwards,  to  wit,  on  the  17th  of  June, 
1841,  and  during  the  continuance  of  the  tenancy,  a 
large  sum  of  money,  to  wit,  £500,  for  six  months*  rent, 
ending  on  that  day  became  due.  That  defendant,  on  the 
said  day  when,  &c.,  entered  into  a  certain  house  being  on 
the  premises  demised,  being  the  said  house  in  which,  &c., 
and  took  the  goods  as  distress  for  the  said  rent,  &c. 

Plaintiff  rejoined  to  this  replication,  that  before  and 
at  the  time  of  the  demise  by  the  defendant,  to  J. 
Crooks,  junr.,  the  said  J.  Crooks,  junr.,  and  plaintiff 
were  partners  in  trade,  carrying  on  business  under  the 
firm  of  Crooks  and  Slrathey.  And  after  the  demise,  viz., 
1st  October,  1838,  it  was  agreed  between  J.  Crooks, 
junr.,  and  plaintiff,  that  plaintiff  should  hold  and  enjoy  the 
said  house  in  which,  &c.,  during  the  said  term  jointly  with 
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J.  Crooks,  junr.,  without  payingto  him  any  rent  or  sums  for 
the  enjoyment  thereof  by  plaintiff.  That  the  plaintiff  after- 
wards, before  the  said  time  when,  &c.,  and  during  the 
term,  entered  into  the  house  by  virtue  of  the  agreement, 
and  continued  in  possession  thereof  until,  and  at  the  time 
of  the  death  of  J.  Crooks,  junr.,  and  that  plaintiff  being  so 
possessedof  said  house  jointly  with  the  said  J.  Crooks,  junr., 
afterwards  and  before  the  said  time  when,  &c.,  and  before 
the  rent  accrued,  viz,  on  the  16th  of  March,  1841,  J.  Crooks, 
junr.,  died,  having  made  and  appointed  defendant  and  one 
Ewart  his  executors ;  and  that  afterwards,  before  the  rent 
or  any  part  of  it  accrued,  and  before  the  said  time  when,  &c., 
in  consideration  that  the  plaintiff  had  agreed  with  defend- 
ant to  carry  on  and  continue  the  business  of  the  firm  of 
Crooks  and  Strathey  for  the  joint  benefit  of  defendant  and 
the  plaintiff,  and  of  the  defendant  and  Ewart,  as  the  execu- 
tors of  J.  Crooks,  junr.  Ewart,  as  such  executor,  with  the 
consent  of  defendant,  and  defendant  in  his  own  right? 
demised  the  house  in  which,  &c.,  to  plaintiff  for  so  long 
time  as  plaintiff  should  continue  to  carry  on  the  business 
for  the  joint  benefit  of  plaintiff  and  of  defendant  and 
Ewart  as  executors  of  J.  Crooks,  junr.,  and  so  long  as 
plaintiff  should  continue  in  the  charge  of  the  house,  with- 
out payment  of  any  rent  by  plaintiff  to  defendant,  and 
freed  and  discharged  from  any  distress  or  right  of  distress 
which  defendant  might  or  could  otherv/ise  claim  from 
plaintiff  on  account  oi  the  occupation  of  the  house.  That 
the  plaintiff,  under  the  demise,  entered  into  the  house  in 
which,  &c.,  and  was  possessed  thereof  for  and  during  the 
said  last-mentioned  demise,  and  until  and  at  the  said  time 
when,  &c.  And  thereupon  the  said  demise  by  the  defend- 
ant to  J.  Crooks,  junr.,  was  surrendered  and  determined. 

Defendant  demurred  specially  to  this  replication,  because 
it  does  not  traverse  nor  confess  and  avoid  the  matter  of 
the  plea,  but  is  an  argumentative  denial  only  of  the 
existence  of  the  term  and  rent  in  arrear  as  stated  in  the 
plea.  Because  it  sets  forth  an  agreement  under  which  he 
claims  an  interest  in  lands,  but  does  not  state  that  it  was 
in  writing,  or  that  the  term  did  not  exceed  three  years ; 
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and  because  the  replication  prays  judgment  and  his  dama- 
ges for  committing  all  the  trespasses  in  the  first  count 
mentioned,  whereas  the  plea  justifies  only  a  part  of  the 
trespasses  in  that  count  (the  taking  the  goods),  the  prayer  is 
for  judgment  and  his  damages  by  reason  of  the  several 
trespasses  in  the  first  count  and  in  the  introductory  part  of 
the  said  plea  mentioned.  And  the  introductory  part  of  the 
third  plea  refers  only  to  the  trespass  in  taking  goods. 

To  the  taking  of  the  goods  charged  in  the  same  firs^ 
count,  the  defendant  pleaded  further,  as  his  fourth  plea,  that 
James  Crooks,  junr.,  before  and  at  the  said  time  when, 
&c.,  held  and  enjoyed  the  house  in  which,  &c.,  together 
with  other  messuages  and  premises,  as  tenant  to  defendant 
under  a  demise  thereof  made,  at  a  certain  rent,  viz.,  £100, 
payable  quarterly,  on,  &c.  ;  that  on  the  19lh  of  June,  1841, 
a  certain  sum,  viz.,  £500,  became  due  for  a  half  year's  rent 
ending  on  that  day,  and  that  defendant  took  the  goods  in 
the  house  in  which,  &c.,  on  a  distress  for  rent,  and  had 
them  appraised  and  sold,  and  that  on  that  occasion  he 
necessarily  made  the  noise  and  disturbance,  &c.,  and  con- 
tinued in  the  house  for  five  days,  &c.,  which  are  the  sup- 
posed trespasses  in  the  introductory  part  of  the  plea  men- 
tioned. 

(Note.  This  plea  set  out  by  professing  only  to  justify 
the  taking  of  the  goods.) 

Plaintiff"  replied  to  this  fourth  plea,  setting  out,  as  in  his 
replication  to  the  third  plea,  the  partnership  of  J.  Crooks, 
junr.,  and  plaintiff",  the  death  of  J.  Crooks,  junr.,  leaving  a 
will  appointing  defendant  and  Ewart  his  executors,  and 
that  for  the  consideration  as  stated  in  the  replication  to  the 
third  plea,  Ewart  as  executor,  and  defendant  in  his  own 
right,  demised  the  said  house  in  which,  &C.5  to  the  said 
plaintiff  at  the  will  of  the  said  plaintiff  and  the  said  defend- 
ant for  so  long  and  for  such  time  as  the  plaintiff  should 
carry  on  the  business  for  the  joint  benefit  of  the  said 
plaintiff",  and  the  said  defendant  and  Ewart  as  executors, 
and  as  the  plaintiff"  should  continue  in  the  charge  and 
custody  of  the  said  house,  without  payment  of  any  rent  by 
plaintiff"  to  defendant.  That  the  plaintiff' entered  under  that 
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demise,  and  was  possessed  of  the  said  house  until  the 
determination  of  the  said  demise,  and  until  and  at  the 
said  time  when,  S^c.  And  thereupon  the  said  demise  to 
the  said  J.  Crooks,  junr.,  by  defendant  was  surrendered  and 
determined  by  operation  of  law." 

And  plaintiff  avers  that  from  thence  and  at  the  said  time 
when,  &c.,  plaintiff  continued  to  carry  on  the  business  for 
the  joint  benefit  of  plaintiff,  and  defendant  and  Ewart  as 
such  executors  as  aforesaid,  and  continued  in  charge  of 
the  said  house,  to-wit,  at,  &c. 

To  this  replication  defendant  demurred  specially, 
Because  it  neither  traverses  nor  confesses  and  avoids 
the  statements  in  the  plea,  not  confessing  the  rent  in  arrear, 
nor  denying  it,  otherwise  than  argumentatively.  Because 
the  replication  is  repugnant,  as  it  admits  the  tenancy  of  J. 
Crooks,  junr.,  as  set  forth  in  the  plea,  and  the  rent  reserved 
and  payable  quarterly,  of  which  a  large  sum  would  be  in 
arrear  from  17th  September,  1838,  to  the  17th  December, 
1840,  the  end  of  the  quarter  next  before  J.  Crooks,  junr., 
died,  for  which  defendant  might  have  distrained  as  in  the 
plea  slated. 

Defendant  further,  to  the  breaking  and  entry  into  the 
house  and  making  a  noise  therein,  and  taking  the  goods 
in  the  first  count  mentioned,  pleaded,  as  his  sixth  plea : 
that  for  a  long  time,  viz.,  two  years  next  before  the  17th  of 
June,  1841,  one  James  Crooks,  the  younger,  and  plaintiff, 
his  co-partner  in  trade,  carrying  on  business  in  the  house 
in  which,  &c.,  had  and  enjoyed  the  house  in  which, 
&c.,  "  as  tenants  to  defendant,  in  manner  following, 
viz.,  the  said  J.  Crooks,  junr.,  during  a  part  of  the  said 
time  until  and  at  the  time  of  his  death,"  and  the  said 
plaintiff,  as  surviving  partner  of  the  said  J.  Crooks,  junr., 
for  the  residue  of  the  term  aforesaid,  under  and  by  virtue 
of  a  certain  demise  thereof  theretofore  made,  and  before 
the  said  time  when,  &c.,  determined,  at  a  certain  yearly 
rent,  viz.,  £1000,  payable  quarterly,  viz.,  on,  &c.,  and  the 
said  plaintiff  as  such  surviving  partner  continued  and  was 
in  possession  of  the  said  house  in  which,  &c.,  from  the 
determination  of  the  said  demise  until  and  at  the  said 
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time  when,  &c.,  and  that  on  the  17th  of  June,  1841,  a  large 
sum,  viz.,  £500,  became  due  for  two  quarters'  rent, 
ending  on  the  17th  of  June,  1841  :  whereupon  defendant 
entered  the  said  house  in  which,  &c.,  to  distrain  the 
goods  in  the  first  count  mentioned  and  levy  them,  being 
within  six  calendar  months  after  the  determination  of  the 
said  demise,  and  during  the  continuance  of  the  defendant's 
interest  in  the  premises,  and  during  the  possession  of 
plaintiff  as  such  surviving  partner  as  aforesaid,  from  whom 
and  the  said  J.  Crooks,  junr.,  the  said  rent  became  due  to 
defendant ;  and  that  he  had  the  said  goods  removed, 
appraised  and  sold. 

The  plaintiff  demurred  specially  to  this  plea,  because  it 
is  not  shewn  when  J.  Crooks,  junr.,  died,  nor  whether 
before  the  end  of  the  term  or  not,  nor  when  plaintiff 
entered  and  became  possessed  of  the  residue  of  the  term, 
nor  what  portion  of  the  rent  was  due  from  J.  Crooks, 
junr.,  in  his  lifetime,  and  what  from  the  plaintiff,  and 
because  it  is  argumentative,  not  stating  certainly  that  the 
demise  was  made  to  J.  Crooks,  junr.,  and  the  plaintiff,  but 
only  that  plaintiff,  as  surviving  partner,  continued  to 
possess  the  house  in  which,  &c.,  without  alleging  that 
plaintiff  was  in  under  any  demise,  or  whether  as  surviving 
partner  under  any  supposed  operation  of  law. 

To  the  trespasses  in  the  first  count,  defendant  pleaded 
further,  as  his  seventh  plea,  that  before  and  on  the  17th  of 
March,  1841,  J.  Crooks,  junr.,  held  and  enjoyed  the  house 
in  which,  &c.,  as  tenant  to  defendant  under  a  certain  demise 
thereof  theretofore  made,  viz.,  on  the  29th  of  September, 
1838,  determined  on  the  death  of  the  said  James  Crooks, 
junr.,  at  a  certain  rent  of  £1000,  payable  quarterly,  on,  &c. 
That  on  the  17th  of  March,  1841,  £500  became  due  for 
half  a  year's  rent,  ending  on  that  day,  and  in  the  lifetime 
of  James  Crooks,  junr.  That  on  the  20th  of  April,  1841, 
the  said  J.  Crooks,  junr.,  upon  whose  death  the  said 
demise  determined,  died,  and  that  the'^rent  being  still  due, 
defendant  entered  and  distrained  the  goods' in  the  house, 
in  which,  &c.,  and  on  the  lands  and  tenements  out  of 
which  the  rent  was  issuing,  &c. 
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Plaintiff  demurred  specially  to  this  plea,  because  the 
defendant  had  not  stated  that  the  demise  to  J.  Crooks,  the 
younger,  was  in  writing ;  and  he  takes  the  further  objec- 
tions as  on  general  demurrer,  that  the  distress  is  not 
alleged  to  have  been  made  within  six  months  after  the 
end  of  the  term,  and  that  the  demise  is  not  stated  lo  have 
been  under  seal. 

To  the  trespasses  charged  in  the  first  count,  the  defend- 
ant pleaded  further  as  his  ninth  plea,  that  J.  Crooks  junr.,  on 
the  17lh  of  March,  1841,  held  and  enjoyed  the  house,  in 
which,  &c.,  as  tenant  to  the  defendant,  together  with  other 
messuages  and  premises,  under  a  certain  demise  thereof 
theretofore  made,  at  a  yearly  rent  of  £1000,  payable 
quarterly,  viz. :  on,  &c. 

And  that  on  the  said  17th  of  March,  1841,  the  plaintiff 
held  and  enjoyed  the  house,  in  which,  &c.,  jointly  with  the 
said  J.  Crooks,  the  younger,  and  continued  so  possessed 
thereof  until  the  20th  of  April,  1841,  when  J.  Crooks  junr. 
died,  whereupon  the  plaintiff  afterwards,  and  until  the 
said  time  w^hen,  &c.,  continued  and  was  possessed  of  the 
said  house  in  which,  &c.,  as  tenant  thereof  to  the  defend- 
ant. And  that  while  the  plaintiff  was  so  possessed,  &c., 
viz.,  on  the  17th  of  June,  1841,  £500  of  that  rent  became  due 
for  half  a  year  of  the  said  tenancy  ending  on  that  day,  from 
the  plaintiff  and  J.  Crooks  junr.  in  his  lifetime,  and  at 
the  said  time  when,  &c.  remained  in  arrear,  whereupon 
defendant  entered  the  house  in  which,  &c.,  to  distrain  for 
the  said  rent,  and  seized  the  said  goods,  &c.,  (as  in  the 
seventh  plea.) 

Plaintiff  demurred  to  this  plea  specially,  because  it  does 
not  state  how  or  on  what  terms  the  plaintiff  held  and 
enjoyed  the  said  house,  &c.  jointly  with  J.  Crooks,  junr., 
whether  on  payment  of  the  rent  in  the  plea  mentioned. 
Nor  that  J.  Crooks,  junr.  had,  before  his  death,  surrendered 
the  demise.  Nor  when  nor  how  the  plaintiff  became 
tenant  to  defendant,  nor  for  what  period  he  was  to  hold, 
nor  what  rent  he  was  to  pay  to  defendant,  nor  whether 
he  was  tenant  for  years  or  at  will  to  defendant,  nor 
that  plaintiff  entered  and  became  possessed  under  such 
4e  vol.  VI. 


594       queen's  bench,  michaelmas  term,  6  vie. 


tenancy,  nor  how  much  of  the  rent  was  due  by  J.  Crooks, 
junr.  in  his  lifetime,  and  how  much  by  plaintiff.  Also, 
that  the  rent  is  alleged  to  be  payable  as  well  for  other 
premises  as  for  the  said  house  ;  and  it  is  not  alleged  that 
plaintiff  was  tenant  of  defendant  for  the  said  other  premises. 

Robinson,  C.  J. — I  am  of  opinion  that  upon  the  demur- 
rer to  the  plaintiff's  replication  to  the  second  plea  to  the 
first  count,  the  defendant  is  entitled  to  judgment,  upon  the 
ground  that  the  plaintiff  shews  no  right  in  himself  to  sue 
for  a  trespass  in  entering  the  close.  The  facts  stated  in 
the  replication  shew  that  the  defendant  was  himself  owner 
of  the  fee,  and  that  J.  Crooks,  the  younger,  was  tenant  for 
a  term  of  years  at  the  time  of  the  alleged  trespass.  An 
agreement  such  as  is  set  out  between  the  latter  and  the 
plaintiff,  that  the  plaintiff  might  live  in  the  house  with 
him  to  the  end  of  the  term,  gave  the  plaintiff  no  legal 
interest  in  the  premises,  so  that  he  could  call  the  house 
his  house.  The  unlawful  entry  therefore  was  not  an 
injury  to  him.  The  merely  being  in  possession  would 
no  doubt  be  sufficient  to  enable  the  plaintiff  to  bring* 
trespass  against  a  stranger,  because  a  person  in  possession 
as  owner  is  to  be  taken  prim  acie  to  be  what  he  appears 
to  be,  owner  of  the  fee  ;  but  there  is  not  room  for  that  pre- 
sumption here,  for  the  plea  shews  the  fee  to  have  been 
in  the  defendant,  and  the  right  of  possession,  for  the  term 
of  three  years,  in  J.  Crooks,  the  younger. 

Upon  the  demurrer  to  the  replication  to  the  third  plea  to 
the  first  count,  the  plaintiff  is,  in  my  opinion,  .entitled  to 
judgment.  That  replication  does,  I  think,  deny  the  matter 
of  the  plea  ;  not  argumentatively  only,  but  directly.  The 
plea  slates  that  J.  Crooks,  junr.  enjoyed  during  the 
term,  and  that  on  the  17th  of  June  1841,  during  the  con- 
tinuance of  the  tenancy,  X500  became  due  for  six  months' 
rent  ending  on  that  day,  for  which  defendant  distrained. 
The  plaintiff,  on  the  other  hand,  in  his  replication,  sets 
forth  that  before  the  rent  accrued  for  which  defendant 
distrained,  viz.,  in  March,  1841,  the  executors  of  the 
lessee,  who  had  died,  in  consideration  of  a  benefit  to  the 
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estate,  and  the  defendant,  as  landlord,  in  consideration  of 
a  benefit  to  accrue  to  himself,  demised  the  premises  to 
the  plaintiff,  to  hold  for  so  long  a  time  as  plaintiff  should 
continue  to  carry  on  the  business  in  the  house  for  the  joint 
benefit  of  himself  and  of  the  executors  of  J.  Crooks,  junr., 
and  so  long  as  plaintiff  should  continue  in  charge  of  the 
house  ;  upon  the  terms  that  the  plaintiff  was  to  pay  no  rent  to 
the  defendant,  and  was  to  be  discharged  from  any  distress 
on  account  of  plaintiff's  occupation  ;  that  plaintiff  entered 
under  this  new  demise,  and  was  possessed  of  the  premi- 
ses until  the  alleged  trespass,  and  the  plaintiff  concludes 
his  replication  by  averring  that  thereupon  the  demise  to 
J.  Crooks,  junr.,  was  surrendered  and  determined.  This 
amounts  to  a  statement  that  by  consent  of  the  defend- 
ant, the  landlord,  and  by  request  of  the  executors  of  the 
tenant  under  the  first  demise,  that  demise  had  been  sur- 
rendered, and  that  possession  under  it  had  ceased,  so  that 
the  rent  did  not  continue  to  accrue  after  March.  It  goes 
expressly  to  deny  the  right  to  the  rent  which  was  made 
the  foundation  of  the  distress.  It  denies  that  £500  for 
rent  became  due  for  the  six  months,  ending  on  the  16lh  of 
June,  1841,  and  denies  that  there  was  any  tenancy  during 
those  six  months. 

It  seems  to  me  that  the  agreement  stated  regarded  an 
interest  for  life,  because  it  might  endure  for  life  if  the 
plaintiff  chose  to  continue  in  the  business  and  to  live 
there,  and  such  an  interest  could  not,  as  the  defendant 
contended,  be  assured  by  verbal  agreement.  If,  there- 
fore, the  plaintiff  had  been  obliged  to  rely  on  the  con- 
tract alone,  as  a  surrender  of  the  lease,  and  operating  as 
an  extinguishment  of  the  rent,  the  objection  would  lie  ; 
but  he  shews  the  rent  discharged  and  the  defendant's 
right  to  distrain  gone,  when  he  shews  (as  he  does  by  his 
replication)  that  the  defendant  assumed  to  demise  the 
house  to  him  on  a  new  agreement,  and  put  him  in  possess- 
ion, on  the  understanding  that  he  was  to  pay  no  rent ;  and 
all  this  with  the  concurrence  of  the  executors  of  J.  Crooks, 
junr.  The  defendant,  according  to  the  replication,  had 
accepted  plaintiff  as  his  tenant  on  a  new  footing,  and  had 
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allowed  him  to  occupy,  and  he  had  occupied.  He  could 
not  do  that,  and  still  treat  the  former  lease  as  subsisting 
through  the  same  period.  It  was  a  surrender  in  law,  and 
a  relinquishment  of  the  rent  under  it.  And  I  do  not 
see  how  this  case  can  be  distinguished  from  that  cited  of 
Gore  V.  Wright,  8  Ad.  &  El.  118. 

On  this  ground  I  think  the  replication  sufficient.  The 
prayer  of  judgment  does  not  seem  to  be  objectionable  on 
the  ground  taken,  though  it  is  inaccurate  in  referring  to  the 
several  trespasses  in  the  first  count  mentioned,  which 
includes  trespass  to  the  freehold;  but  it  couples  with  it 
the  plea,  saying,  and  in  the  introductory  part  of  the  said 
plea  mentioned."  Now  the  only  trespass  mentioned  in 
the  first  count  and  in  the  introductory  part  of  this  plea  is 
the  taking  the  goods.  It  is  inaccurate  to  call  this  "  several 
trespasses,"  but  plaintiff  does  not,  as  objected,  pray  judg- 
ment for  all  the  trespasses  in  the  first  count  mentioned  ;  he 
prays  judgment  only  for  the  trespasses  mentioned  in  the 
first  count,  and  in  the  introductory  part  of  the  defendant's 
plea,  which  regards  the  entry  into  the  close  and  nothing 
more. 

The  third  replication  demurred  to,  I  am  of  opinion  is 
good  also.  Whatever  difference  there  is  between  that  and 
the  second  replication  demurred  to  is  in  favour  of  the  third 
replication. 

Upon  the  argument,  they  were  both  considered  as  resting 
upon  the  same  ground,  as  I  think  in  effect  they  do. 

In  this  replication  the  statement  is,  that  the  defendant 
demised  to  plaintiff  to  hold  at  will,  which  demise  might 
be  by  parol  ;  and  so  far,  (if  it  were  important)  this  repli- 
cation is  not  liable  to  the  exception  of  stating  a  demise  of 
an  interest  for  life,  without  shewing  it  to  have  been  by 
deed  or  in  writing. 

But  its  sufficiency  turns  upon  the  same  question  as  in 
the  last  pleading,  namely,  whether  it  does  not  directly 
and  clearly  shew  that  there  was  no  tenancy  subsisting  at 
the  time  of  the  distress  ;  and  that  the  rent  distrained  for 
was  not  due.  I  think  the  replication  does  sufficiently  shew 
this,  and  that  it  is  therefore  a  good  answer  to  the  plea. 
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There  is  nothing  in  the  last  cause  of  demurrer  assigned 
to  this  replication.  It  is  true  that  there  may  have  been 
rent  due  for  the  quarter  preceding  the  death  of  Mr.  Crooks, 
the  younger;  but  the  defendant  avows  under  a  distress  for 
six  months'  rent  due  in  June,  1841  ;  and  though  he  states 
this  under  a  scilicet^  yet  the  piaintifF,  in  his  replication, 
fixes  it  to  a  certainty  by  averring  that  the  change  of  ten- 
ancy took  place  before  any  part  of  the  rent  fell  due,  for 
which  the  defendant  distrained. 

The  court  gives  judgment  for  the  defendant  on  the 
demurrer  to  the  first  replication,  and  for  the  piaintifF  on  the 
demurrer  to  the  second  and  third  replications. 

With  regard  to  the  6th,  7th,  and  9th  pleas,  which  are 
demurred  to,  I  am  of  opinion  that  the  piaintifF  is  entitled 
to  judgment  on  the  6th.  The  statute  of  8  Anne,  ch.  14  gives 
the  landlord  a  right  to  distrain  after  the  determination  of 
his  lease  for  rent  due  before,  provided  he  makes  the  dis- 
tress within  six  calendar  months  after  the  derermination  of 
the  lease,  and  during  the  continuance  of  the  landlord's 
title,  and  during  the  possession  of  the  tenant  from  whom 
the  arrears  of  rent  became  due. 

This  plea  does  state  that  the  distress  was  made  within 
six  months  from  the  determination  of  the  lease,  and  while 
the  landlord's  interest  continued,  but  it  does  not  state  dis- 
tinctly that  it  was  made  during  the  possession  of  the 
tenant  from  whom  the  arrears  became  due.  It  is  bad,  I 
think,  for  want  of  that  statement.  The  defendant's  coun- 
sel referred  us  to  the  case  of  Braithwaite  v.  Cooksey  et  al. 
(1  H.  Bl.  465)  as  supporting  this  plea,  but  it  does  not  go 
that  length.  In  that  case  the  tenant  died  during  the  term, 
and  his  administrator  continued  in  the  possession  till  the 
term  ended,  and  within  six  months  thereafter  the  landlord 
distrained.  That  at  least  was  the  case  stated  in  the 
avowry  in  two  of  the  pleas ;  and  the  point  argued  was, 
whether  the  statute  8  Anne  extended  so  as  to  permit  the 
distress  to  be  made  after  the  tenant's  death  for  arrears 
of  rent  accrued  during  his  lifetime.  It  was  contended  that 
the  distress  for  that  part  of  the  rent  at  least  could  not  be 
said  to  be  made  during  the  possession  of  the  tenant  from 
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whom  it  became  due ;  that  the  avowant  is  in  the  nature 
of  a  plaintiff,  and  must  make  a  good  title  in  omnibus^  and 
that  the  plea  being  bad  as  to  this  part,  must  fail.  But  the 
court  were  very  clearly  of  opinion  that  this  distress  was 
good  under  the  statute.  The  administrator  was  in  fact 
strictly  tenant  under  the  demise,  and  the  right  to  distrain 
for  the  rent  accruing  during  his  possession  was  not 
questioned,  and  could  not  be  ;  and  with  regard  to  the  rent 
due  by  Braithewaite,  the  tenant,  who  had  died,  there  was 
a  right  to  distrain  against  the  administrator  for  that, 
during  the  term,  independently  of  the  statute  of  Anne; 
and  the  court  seemed  to  treat  the  possession  of  the  per- 
sonal representatives  of  the  tenant  as  complying  with  the 
condition  of  the  statute,  so  as  the  distress  was  made  within 
six  months  after  the  Ibase  ended. 

The  case,  so  far,  is  wholly  inapplicable  to  this  pleading. 
There  were,  however,  other  pleas  on  the  record  in  that 
aqtion  on  which  the  defendant  in  the  case  before  us  proba- 
bly means  to  rely  as  supporting  his  pleas ;  which  pleas 
state  that  William  Braithwaite  and  the  plaintiff,  John 
Braithwaite,  had  held  jointly  ;  that  after  William  Braith- 
waite died,  the  plaintiff  (John  Braithwaite)  entered  and 
was  possessed  during  the  residue  of  the  term,  under  a 
certain  other  demise,  &c.,  and  was  in  possession  of  the 
premises  until  and  at  the  time  of  the  distress,  and  further, 
that  the  distress  was  made  during  the  possession  of  the 
plaintiff,  from  whom,  and  from  the  said  William  Braithwaite, 
the  rent  had  become  due,  without  stating  that  it  tvas  during 
the  possession  of  the  plaintiff  as  tenant.  But  the  argument 
of  the  case  was  applied  particularly  to  the  pleas  which 
averred  the  administrator  to  be  in  possession  at  the  time 
of  the  distress  ;  and  the  reporter  is  careful  to  add  in  a  note 
that  the  opinion  of  the  court  was  given  on  the  two  first 
avowries  only,  though  the  rule  for  judgment  was  drawn 
up  generally  for  the  defendants. 

Whether  the  court  would  have  supported  the  two  last 
pleas  in  that  case,  may  be  doubted ;  but  granting  that  they 
would,  upon  the  ground  that  William  and  John  Braith- 
waite had  held  their  possession  under  and  by  virtue  of  a 
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demise,  which  states  that  the  demise  made  to  both  was  of 
them,  and  how  they  were  to  hold — yet  that  case  differs 
plainly  and  materially  from  that  before  us,  because  the  plea 
states  that  the  distress  was  made  while  the  plaintiff  was 
in  possession  of  the  premises  as  surviving  partner.  If, 
from  what  is  said,  in  a  certain  part  of  the  plea,  of  the 
demise  and  the  possession  of  J.  Crooks,  the  younger,  and 
the  plaintiff,  there  is  room  to  infer  that  the  defendant 
meant  to  have  it  understood  that  plaintiff  was  in  possession 
as  tenant  under  the  demise,  after  the  death  of  Mr.  Crooks, 
the  younger,  yet  it  is  good  cause  of  special  demurrer  that 
he  has,  in  the  other  parts  of  this  plea,  stated  the  plaintiff  to 
be  in  possession  as  surviving  partner,  thereby  making  it 
uncertain  which  he  means  to  rely  on. 

I  assume  that  it  is  absolutely  necessary  this  plea  should 
contain  a  statement  of  facts  from  w^hich  we  can  at  least 
certainly  infer  that  the  tenant  w^as  in  possession  when  the 
distress  was  made.  If  the  statute,  8  Anne,  ch.  14,  after 
having  given  the  power  to  distrain  although  the  term  is 
ended,  had  contained  an  exception,  stating  negatively  that, 
in  such  excepted  case,  the  party  should  not  distrain,  then 
it  might  be  held  that  when  such  an  exception  was  con- 
tained, not  in  the  same  section  of  the  statute,  but  in  a  sub- 
sequent one,  the  party  resisting  the  distress  must  state  the 
facts  creating  the  exception,  and  rely  upon  them  as  taking 
the  case  out  of  the  statute.  But  here  the  statute  says 
affirmatively  that  the  landlord  may  distrain  after  the  lease 
is  out,  provided  lie  does  so  during  the  possession  of  the 
tenant  from  whom  such  arrears  became  due  ;  and  it  is 
only  when  the  landlord  shews  that  he  comes  within  this 
proviso,  that  he  entitles  himself  to  the  right  which  is 
given  only  on  these  terms,  and  not  generally.  The  statute, 
intending  to  give  a  right  where  none  existed  before,  says, 
the  landlord  may  distrain  after  the  term  is  ended,  provided 
lie  does  so  within  six  months.  It  is  impossible  then  to  say 
that  the  landlord  shews  any  right  to  this  remedy  when  he 
only  shews  that  the  demise  is  ended.  If  the  statute,  after 
giving  the  right  to  distrain,  without  condition,  had  said  in 
another  clause    provided  always  that  if  any  distress  shall 
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be  made  more  than  six  months  after  the  lease  is  determin- 
ed, such  distress  shall  he  void^''^  then  the  consequence  might 
have  been  different. 

Upon  principle  and  reason,  I  consider  that  the  defend- 
ant, to  shew  his  right  to  enter  on  the  plaintiff's  land  in 
pursuit  of  this  remedy,  which  is  one  stricti  juris,  must 
bring  himself  within  the  statute.  This  is  not  requiring 
him  to  negative  exceptions.  It  is  only  requiring  him  to 
shew  that  he  stands  on  that  ground  which  can  alone  sup- 
port his  act ;  that  he  comes  within  the  condition  annexed 
to  a  power  which  is  only  granted  conditionally;  and  for 
this  purpose  it  is  immaterial,  I  think,  whether  the  proviso 
is  contained  in  the  same  sentence  or  clause  with  the 
enactment  conferring  the  authority,  or  in  a  subsequent  one. 
When  we  read  the  whole  statute,  it  is  evident  that  the 
sentence  conferring  the  authority  is  in  fact  not  complete 
without  including  the  proviso.  It  is  not  like  the  case  of 
an  exception.  The  avowant  ought  to  bring  his  case  with- 
in the  act,  not  by  freeing  it  negatively  from  all  possible 
exceptions,  but  by  shewing  that  his  is  a  case  to  which  the 
act  can  extend ;  which  it  cannot  be,  unless  this  plaintiff 
had  possession  as  tenant,  and  continued  in  possession  to 
to  the  time  of  the  distress.  T  take  the  plea  to  mean  that 
he  was  in  possession  as  surviving  partner  from  the  time  of 
J.  Crqoks'  junr.  death  to  the  time  of  the  distress. 

The  other  grounds  of  demurrer  assigned  do  not  appear 
to  be  tenable.  The  plea  which  the  court  upheld  in  1  Wils. 
65,  does  not  state  the  day  of  the  death  of  the  first  tenant, 
though  it  states  that  it  was  before  the  term  ended,  as  this 
plea  also  does.  Neither  is  it  stated  in  that  case  what 
amount  was  due  for  rent  by  the  one  person  and  what  by 
the  other.  It  cannot  be  material  for  any  purpose  that  it 
should. 

The  seventh  plea  is,  in  my  opinion,  bad,  because  it 
wholly  omits  to  state  that  the  distress  was  made  within 
six  months  of  the  determination  of  the  lease,  or  during  the 
continuance  of  the  landlord's  interest,  or  during  the  pos- 
session of  the  tenant,  all  of  which  are  necessary  to  give 
the  right  of  distress  after  the  end  of  the  term ;  but  there  is 
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not  only  an  omission  of  all  these  statements,  there  is  an 
express  averment  that  the  demise  determined  by  the  death 
of  J.  Crooks,  and  that  he  alone  had  occupied  as  tenant 
while  the  lease  existed,  so  that  the  plea  shews  on  the  face 
of  it,  that  when  the  distress  was  made,  the  tenant  from 
whom  the  rent  was  due  was  not  continuing  in  possession. 

This  plea  cannot  be  held  good  unless  it  can  be  held  that 
it  is  competent  to  the  landlord  to  distrain  for  his  rent  at 
any  distance  of  time  after  the  lease  is  determined  ;  and 
whether  his  tenant  continues  in  possession  or  not. 

The  ninth  plea  is  bad  also,  in  my  opinion,  on  many 
grounds.  It  sets  out  a  demise  to  J.  Crooks,  junr.,  of  the 
house  and  other  premises  for  a  rent  specified  ;  that  plain- 
tiff held  the  house  jointly  with  him  till  he  died  ;  that 
Crooks  died  on  the  20th  April,  1841 ;  whereupon  the  plain- 
tiff continued  in  possession  of  the  house  as  tenant  to  the 
defendant;  and  that  while  he  was  so  possessed,  viz.  :  on 
the  17th  June,  1841,  £500  of  the  rent  aforesaid  for  a  half 
year,  ending  on  that  day,  became  due  from  the  plaintiff, 
and  from  Crooks,  the  younger,  in  his  lifetime  ;  wherefor 
defendant  entered  and  distrained. 

For  all  that  appears,  these  were  separate  independent 
demises,  following  each  other,  (and  whether  the  first  term 
was  out  when  the  second  was  granted,  is  not  stated)  one 
of  them  being  of  the  house  and  other  premises,  and  the 
other  of  the  house  alone  ;  and  whether  the  second  tenancy 
was  upon  a  demise  for  any  term,  and  reserving  any  rent,  is 
not  stated.  Yet  the  landlord  claims  a  right  to  distrain 
after  the  first  tenant's  death,  in  the  house  afterwards  rented 
to  another;  mixing  up  the  rent  due  by  the  other  tenant  for 
the  house  alone,  without  shewing  what  was  due  in  respect 
of  either. 

I  am  of  opinion,  therefore,  that  upon  the  demurrer  to  the 
replication  to  the  second  plea,  the  defendant  must  have 
judgment ;  and  that  upon  the  demurrers  to  the  other  two 
replications,  and  to  the  three  pleas  in  question,  the  plain- 
tiff is  entitled  to  judgment. 

The  case  of  Nool  v.  Bell  (1  Lord  Raymond,  174),  is 
very  distinguishable,  I  think,  from  the  present,  upon  a 
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careful  comparison.  It  cannot  be  said  that  the  time  of  the 
lease  expiring,  the  time  when  the  distress  was  made,  and 
the  tenants  continuing  in  possession,  are  not  all  of  them 
facts  within  the  knowledge  of  the  landlord  as  well  as  of 
the  tenant,  and  when  he  discloses  the  fact  of  the  lease 
being  determined,  he  shews  that  his  right  to  distrain  is 
gone,  unless  under  certain  circumstances,  which,  if  they 
existed,  it  is  his  business  to  shew,  because  the  legality  of 
his  entry  depended  on  them.  Besides,  there  was  in  the 
avowry  an  express  averment  that  the  lands  were 
chargeable  with  the  distress ;  and  moreover,  the  court 
went  in  that  case  upon  the  principle  that  wdiere  it  has 
been  averred  that  a  person  is  seised  in  fee,  the  continuance 
of  such  seisin  in  fee  will  be  presumed.  In  this  case  it  is 
the  continuance  of  possession  by  a  person  who  had  been 
tenant  for  years  of  a  term  which  was  expired  that  is 
required  to  be  shewn.  There  is  no  presumption  to  help 
in  this  case ;  for  the  continuance  of  a  particular  estate  is 
never  presumed,  and  here,  moreover,  the  estate  being 
ended,  the  presumption  would  be  that  the  possession 
ended  with  it.  If  the  pleading  in  Noole  v.  Bell  would 
now  be  held  good  upon  special  demurrer,  which  I  doubt, 
still  it  does  not  support  these  pleadings. 


Gauthier  v.  ROUTH. 

An  action  will  not  lie  upon  a  decree  or  judgment  of  a  foreign  court  which 
is  not  final  in  its  nature,  but  merely  to  do  some  act,  as  to  save  a  party 
harmless  and  indemnified. 

This  was  an  action  of  assumpsit.  The  three  first  counts 
were  on  a  foreign  judgment  of  the  Court  of  King's  Bench, 
in  the  District  of  Montreal  in  the  Province  of  Lower 
Canada.  They  were  by  no  means  in  the  usual  form,  but 
were  specially  framed  with  a  view  to  meet  the  facts,  which, 
as  set  forth  in  the  declaration,  are  stated  shortly  in  sub- 
stance  in  the  judgment  of  the  court. 

RoEiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 
Holland  was  the  proprietor  of  a  real  estate  in  Montreal, 
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which  in  his  hands  was  charged  with  a  judgment  for  a  sum 
of  money  to  one  Mrs.  Jane  Fraser,  for  which  also  h^  was 
personally  bound.  He  sold  this  estate  to  this  defendant 
Routh ;  and  £500  of  the  purchase  money  upon  that  sale 
was  allowed  to  remain  in  the  hands  of  Roulh,  upon  his 
undertaking  to  pay  to  Mrs.  Fraser,  during  her  life,  the  sum 
of  £30  annually  in  quarterly  payments,  being  the  interest 
of  the  <£500;  and  at  her  death,  to  pay  the  principal  to  her 
children,  as  Rolland  was  bound  to  do.  In  other  words, 
Routh,  retaining  the  £500,  took  upon  himself  to  stand  in 
the  place  of  Rolland,  as  respected  the  obligation  to  make 
hese  payments;  and  undertook  to  indemnify  Rolland 
against  any  demand  from  Mrs.  Fraser,  or  persons  claiming 
under  her,  in  regard  to  these  payments,  which,  in  the  deed 
to  Rolland  from  one  Lacroix,  had  been  charged  upon  the 
estate.  The  undertaking  of  Routh  was  contained  in  the 
instrument,  (not  stated  to  be  a  deed),  by  which  he  acquired 
the  land  from  Rolland.  Rolland  sold  the  estate  to  Routh 
in  October,  1828,  and  in  October,  1833,  Routh  sold  it  to  the 
plaintiff,  Margaret  Gauthier,  and  engaged  that  it  was  free 
from  all  incumbrances. 

From  the  time  of  the  sale  to  Routh  in  October,  1828,  to 
December,  1829,  five  quarters  of  the  annuity  to  Mrs. 
Fraser  fell  due,  L  e.^  £37  10s.,  which  Routh  ought  to  have 
paid  ;  but  as  he  did  not,  recourse  was  had  to  Rolland,  on 
his  undertaking  given  when  he  purchased  from  La  Croix, 
and  on  the  25th  May,  1838,  Rolland  paid  those  arrears  of 
X37  10s.  to  the  persons  entitled  under  the  will  of  Mrs. 
Fraser,  who,  in  the  meantime,  had  died  ;  and  afterwards, 
in  the  same  year,  he  brought  an  action  in  the  King's  Bench 
at  Montreal  against  this  plaintiff,  Gauthier,  as  owner  of  the 
estate^  upon  the  undertaking  contained  in  the  instrument 
under  which  she  took  the  estate,  and  by  which  the  estate 
was  charged  with  the  payment,  seeking  indemnity  from 
her  from  the  payment  which  he  had  thus  made  ;  and  on 
the  20th  October,  1838,  he  recovered  judgment  against 
Gauthier  for  <£37  10s.  with  interest  and  costs.  In  August 
1841,  Gauthier  paid  to  Rolland  the  sum  necessary  to 
satisfy  this  judgment,  being  £52  2s.  8d.,  of  which  she 
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gave  notice  to  Roulh.  But  long  before  she  paid  this  money, 
viz.,  in  October,  1838,  she  prosecuted  Routh  in  the  same 
court  in  Lower  Canada  upon  his  warranty  or  undertaking, 
(it  is  not  called  a  covenant,  probably  because  it  was  not,  as 
not  being  under  seal),  or  rather  she  brought  an  action 
against  one  McKay,  as  curator,  appointed  by  the  court,  to 
represent  Roulh,  who  resided  out  of  the  jurisdiction  of  the 
court ;  and  which  mode  of  proceeding  in  such  cases  is 
averred  to  be  according  to  the  law  and  practice  of  the 
courts  in  Lower  Canada.  This  action  was  founded  upon 
the  engagement  or  warranty  of  Routh  in  his  conveyance 
to  her,  that  the  estate  was  free  from  incumbrances ;  and 
on  the  20th  October,  1838,  she  recovered  a  judgment  which 
is  set  out  as  having  been  rendered  in  these  terms,  viz.  : 
"that  McKay,  as  curator  on  behalf  of  Routh,  was  con- 
demned to  acquit,  secure,  and  indemnify  Gaulhier  for  and 
against  the  sentence  pronounced  against  her  by  the  judg- 
ment of  the  same  court  at  the  suit  of  Rolland,  as  well  for 
the  principal  and  interest  as  for  the  costs  thereof,  and  also 
to  pay  Gauthier  the  costs  of  that  action."  In  August,  1841, 
Gaulhier  paid  to  Rolland  the  moneys  awarded  in  the  judg- 
ment against  her  at  the  suit  of  Rolland,  of  which  Routh 
had  notice  :  this  was  nearly  three  years  after  the  judgment 
rendered  against  herself  at  the  suit  of  Rolland,  and  after 
the  judgment  rendered  against  Routh  at  her  suit,  which 
seem  to  have  been  both  entered  the  same  day. 

It  is  averred  in  the  declaration  in  this  action,  that  by 
the  law  of  Lower  Canada,  the  judgment  obtained  against 
the  curator  appointed  by  the  court  of  Routh,  who  was 
once  resident  within  its  jurisdiction,  and  was  then  absent, 
is  final  and  conclusive  against  Routh,  the  principal  as 
represented  by  McKay  :  that  it  is  in  full  force,  and  unsatis- 
fied :  that  Routh  became  thereby  liable  to  pay  to  Gauthier 
^63  9s.  5d,,  being  the  .£37  10s.,  and  interest,  and  the  costs 
of  the  two  actions,  and  being  so  liable,  and  the  money  due 
and  unpaid,  he  promised  to  pay  the  same  to  Gauthier  on 
request. 

The  proceedings  in  all  these  counts  are  set  forth  in 
detail,  with  various  averments  supposed  to  be  rendered 
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necessary  by  the  circumstances,  and  especially  by  the  fact 
of  the  remedy  against  Roulh  not  being  taken  by  any  pro- 
ceedings against  himself,  but  on  account  of  his  absence 
against  his  curator.  And  a  special  demurrer  has  been 
filed  assigning  a  multitude  of  exceptions  against  these 
counts,  some  of  which  might  be  found  to  be  tenable,  and 
others  not ;  but  we  think  it  unnecessary  to  consider  these 
objections  to  form,  because  it  is  our  opinion  that  in  sub- 
stance a  good  cause  of  action  is  not  stated  in  any  of  these 
three  counts. 

They  are  all  founded  on  the  judgment  in  the  court  of 
King's  Bench  in  Montreal,  which  is  not  a  judgment  ren- 
dered directly  against  this  defendant  Routh,  condemning 
him  to  pay  a  sum  of  money,  and  upon  which  assumpsit 
would  lie ;  but  rather  a  decree  in  a  suit  against  McKay  as 
his  curator,  that  he,  McKay,  as  curator,  shall  indemnify 
Gauthier  against  a  judgment  rendered  against  her  at  the 
suit  of  Rolland.  Whether  this  is  to  be  looked  upon  as 
a  judgment  of  a  court  of  law,  or  a  decree  in  equity,  it  is 
not  easy  to  say  ;  but  I  suppose  the  former.  A  court  of  law 
in  England,  or  in  Upper  Canada,  could  render  no  such 
judgment ;  but  it  is  possible  that  the  court  of  King's 
Bench  in  Montreal,  being  a  court  of  law,  may  be  invested 
by  the  system  of  jurisprudence  in  use  there  with  power  to 
make  a  decree  of  this  description.  At  all  events,  if  this 
had  been  either  a  judgment  or  a  decree  of  a  court  of 
law  or  equity  in  Lower  Canada,  perfect  and  complete, 
and  final  in  itself,  and  definitely  awarding  a  certain  sum  of 
money  to  be  paid  by  defendant  to  plaintiff,  we  should  be 
warranted  in  receiving  it  as  evidence  to  support  an  assump- 
sit. The  case  of  Sadler  v.  Robins,  1  Camp.  253,  is  in  point 
to  that  effect.  And  we  should,  I  think,  have  assumed  that 
the  judgment  or  decree  was  correctly  rendered,  unless  the 
contrary  were  very  clearly  shewn  :  Becquet  v.  McCarthy 
(2  B.  &  Ad.  957).  But,  admitting  the  jurisdiction  of  the 
court,  and  also  the  legality  in  Lower  Canada  of  rendering 
a  judgment  against  a  curator  appointed  by  the  court  in  a 
matter  concerning  an  absent  debtor;  and  admitting  also 
that  the  debtor  is  by  law  there  held  personally  liable  to 
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satisfy  a  judgment  so  rendered  against  his  curator ; — 1  say, 
admitting  that  all  things  are  to  be  assumed  by  us  in  the 
first  instance  to  be  as  they  are  stated,  and  that  there  is 
nothing  on  the  face  of  these  counts  on  which  we  could 
hold  the  proceedings  vicious  and  null — yet,  what  is  it 
that  is  shewn?  The  statement  is,  that  in  1838,  a  judgment 
was  rendered  in  Montreal  against  McKay  as  curator  of 
Roulh,  that  he,  McKay,  should  acquit,  secure,  and  indem- 
nify Gaulhier  against  the  judgment  oblained  against  her, 
at  the  suit  of  Rolland,  as  well  for  principal  and  interest  as 
for  costs,  and  should  pay  the  costs  of  that  action.  This  is 
a  decree  to  save  harmless,  made  prospectively,  and  if  it  had 
been  made  in  an  action  against  Routh  himself,  still  it 
awarded  no  debt — it  decreed  the  performance  of  a  duty. 
At  the  time  it  was  entered  nothing  was  due  or  could  be 
claimed  under  it.  If  Routh  could  be  held  to  indemnify 
Gauthier  against  a  judgment  which  Rolland  had  obtained 
against  her,  it  could  only  be  because  he  had  warranted  the 
estate  to  be  free  from  incumbrances,  and  because  the  claim 
of  Mrs.  Fraser  was  an  incumbrance,  which  came  within 
that  warranty,  and  which  she,  Gauthier,  had  been  com- 
pelled to  discharge,  by  reimbursing  Rolland,  who  had  paid 
it  to  Mrs.  Fraser.  No  action  would  lie  upon  an  implied 
assumpsit  to  abide  by  the  decree  to  do  an. act.  The  remedy 
is  on  the  direct  undertaking  of  the  party,  and  the  damages 
are  the  consequence  suffered  by  the  plaintiff  by  the  breach 
of  the  undertaking  or  warranty.  No  doubt  the  judgment 
has  been  specially  declared  on  with  the  view  to  recover  the 
costs  in  both  the  judgments,  but  as  an  action  could  not  lie 
on  a  judgment  or  decree  of  a  foreign  court,  not  to  pay 
money,  but  to  do  an  act,  so  I  am  of  opinion  that  the  costs, 
being  mere  accessories  of  the  judgment,  cannot  be  re- 
covered in  an  action  on  the  judgment.  We  cannot  recog- 
nize the  judgment  of  a  foreign  court,  that  C.  D.  shall 
acquit  and  indemnif}'^  A.  B.  against  a  judgment  of  E.  F,, 
as  affording  in  itself  a  ground  of  action  for  A.  B.  to  re- 
cover against  C.  D.  what  she  afterwards  pays  to  E.  F.  upon 
the  former  judgment. 

If  the  judgment  had  been  that  Routh  should  pay  to 
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Gauthier  a  certain  sum,  then  it  would  afford  the  common 
ground  of  action  on  a  foreign  judgment  for  that  sum  ;  and 
so  it  might  equally,  had  it  awarded  an  amount  to  be  ascer- 
tained thereafter  by  some  definite  means  pointed  out  in  the 
judgment ;  but  we  cannot  hold  Routh  liable  under  a  judg- 
ment or  decree  made  in  1838,  to  re-pay  to  Gauthier  a  sum 
which  the  latter  paid  to  Holland  in  1841,  on  the  ground 
that  that  judgment  or  decree  of  a  foreign  court  had  deter- 
mined that  Routh  should  indemnify  her  against  the  claim 
on  the  part  of  Holland  ;  that  would  be  affirming  that  an 
implied  assumpsit  is  raised  in  our  court  to  obey  a  decree 
made  in  a  foreign  court,  not  to  pay  money,  merely,  but  to 
do  an  act ;  and  upon  this  principle,  if  a  foreign  court  should 
decree  that  a  person  should  execute  a  conveyance  of  land 
to  another,  or  do  any  other  act  in  specific  performance  of 
an  agreement,  or  otherwise,  we  should  hold  that  he 
impliedly  undertook  to  do  it,  and  must  give  damages  for 
the  non-performance  of  his  undertaking.  This  would 
introduce  a  species  of  jurisdiction  into  this  court  to  enforce 
the  decrees  of  foreign  courts  such  as  I  have  seen  no  where 
maintained,  and  for  which  no  authority  has  been  pointed 
to  us.  A  decree  of  this  kind,  as  I  take  it,  must  be  looked 
upon  as  rendered  in  invitum ;  and  the  party  obtaining  it 
must  rely  upon  the  means  which  the  foreign  court  has  of 
enforcing  it  by  process  of  contempt,  or  otherwise.  We  can 
only  enforce  foreign  judgments  awarding  money  to  be  paid, 
upon  a  cause  of  action  that  is  ascertained  and  past.  It  is 
a  settled  principle  that  an  iaction  will  not  lie  on  a  judg- 
ment which  is  not  final,  [t  will  not  lie  on  any  interlocu- 
tory order  of  the  court  awarding  costs ;  and  yet  it  might 
be  argued  in  such  a  case,  as  in  this,  that,  as  the  parties 
were  both  before  the  court,  acquiescing  in  its  jurisdiction 
and  bound  to  submit  to  its  decrees,  an  implied  assumpsit 
would  be  raised  to  comply  with  the  interlocutory  ordoj. 
expressly  directing  money  to  be  paid,  as  an  implied 
assumpsit  is  raised  to  comply  with  an  award  of  arbitra" 
tors.  The  law,  however,  is  clearly  otherwise.  No  action 
will  lie  on  any  but  a  final  judgment.  Now,  we  cannot, 
in  my  opinion,  look  on  this  as  a  final  judgment ;  it  merely  ^ 
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pronounces  that,  in  a  certain  event,  the  defendant  shall  be 
held  liable  to  pay  to  the  plaintiff  such  moneys  as  the  plain- 
tiff may  be  obliged  to  pay  to  a  third  party.  We  may  infer 
that  this  decree  is  within  the  power  of  the  court  that  made 
it ;  and  that  it  is  conformable  to  their  law  that  such  a 
decree  may  be  made  ;  but  we  must,  I  think,  in  the  absence 
of  all  explanation  to  the  contrary,  infer  that  some  final 
entry  of  record  must  follow  upon  some  ulterior  proceedings 
before  the  plaintiff  could  take  out  execution  in  that  court 
for  any  certain  sum  of  money.  It  surely  cannot  be  left  in 
the  discretion  of  the  plaintiff  to  pay  what  he  likes,  and 
without  proof  that  he  had  paid  any  thing,  to  take  out 
execution  for  whatever  sum  he  may  choose  to  award  to 
himself. 

The  remedy  in  this  case  lies  upon  the  contract  between 
the  parties.  If  Routh  undertook  to  save  Gauthier  harmless 
against  incumbrances,  and  has  not  done  so,  the  remedy  is 
on  the  contract ;  and  what  damages  may  be  recovered  for 
the  breach  of  it  will  form  a  question  upon  the  trial  of  an 
action  brought  on  that  contract. 

Or  if,  from  all  that  has  taken  place,  there  would  result  a 
good  cause  of  action  on  an  implied  assumpsit  on  the  com- 
mon count  for  money  paid  on  account  of  Routh,  then  upon 
that  count  the  question  will  come  up,  what  damages  ought 
to  be  given.  I  do  not,  however,  say  that  on  the  facts  set 
forth  in  this  case  an  action  could  be  maintained  as  on  an 
implied  assumpsit.  My  impression  at  present  is,  that  the 
party  must  rest  his  claim  on  the  express  warranty.  But  as 
these  three  counts  are  framed  upon  a  judgment  or 
decree,  which  is  not  a  direct  award  to  pay  money,  but  a 
direction  that  the  one  shall  indemnify  the  other  against  a 
further  claim,  I  am  of  opinion  that  they  are  not  sustainable, 
and  that  judgment  must  be  for  defendant  on  the  demurrer 
to  these  counts. 

The  fourth  count  is  framed  upon  the  special  undertaking 
of  defendant  in  writing,  (not  under  seal)  in  the  instrument 
by  which  he  conveyed  the  estate  to  the  plaintiff,  "  that  the 
estate  was  free  from  incumbrances."  This  count  avers 
that  the  land  was  liable,  when  defendant  gave  this  under- 
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taking,  lo  an  incumbrance  of  £37  10s.  cbarged  upon  it  by 
defendanl's  own  deed  to  Rolland,  and  lhat  she  has  been 
obliged  to  pay,  and,  on  the  12ih  of  August  1841,  did  pay 
the  X37  10s.  to  Rolland,  in  consequence  of  his  having  that 
charge  upon  the  land,  and  upon  her  as  proprietor  thereof, 
of  which  defendant  had  notice,  and  that  defendant,  on  the 
22nd  of  August,  being  liable  to  pay  the  £37  10s.  to  plain- 
tiff, promised  to  pay  it  when  he  should  be  requested. 

The  fifth  count  is  of  the  same  description,  framed  upon 
defendant's  undertaking  in  writing  that  the  land  was  free 
from  incumbrances.  It  varies  from  the  fourth  in  stating 
the  land  to  be  charged  with  £500  and  the  annual  interest; 
that  X37  10s.  for  interest  became  due,  and  that  defendant 
did  not  keep  plaintiff  harmless  against  that  incumbrance, 
and  did  not  pay  it,  whereby  plaintiff  had  to  pay  it,  and 
having  to  pay  the  <£37  10s.  by  reason  of  defendant's  default, 
he,  the  defendant,  promised  to  pay  the  money  to  plainlifT 
on  request.  ; 

To  these  counts  defendant  pleads :  That  there  was  no 
such  incumbrance  upon  the  land  Vhen  he  conveyed  it  to 
plaintiff,  as  the  plaintiff  has  slated,  and  that  the  land  was 
not  charged,  as  plaintiff  has  stated,  with  any  sum  of  money. 

Plaintifl' demurs  specially  to  this  plea,  setting  out  several 
causes  of  demurrer. 

Defendant  also  pleads  to  the  fourth  and  fifth  counts,  that 
if  plaintifT  has  been  damnified  by  reason  of  the  instru- 
ment executed  by  Rolland,  he  has  been  damnified  of  his 
own  wrong. 

To  this  plea  plaintiff  also  demurs  specially.  On  the 
argument  of  these  demurrers,  it  was  contended  by  the 
defendant,  lhat  the  fourth  and  fifth  counts  are  not  sustain- 
able, and  that  he  is  entitled  to  judgment  on  that  ground; 
and  he  objects:  1st,  that  they  state  causes  of  action  as 
arising  on  an  instrument  conveying  an  estate  of  inheri- 
tance, which  we  must  suppose  must  have  been  a  deed,  anri 
so  assumpsit  cannot  be  sustainable.  Also,  that  ihft 
declaration  in  other  counts  states  causes  of  action  which 
are  apparently  on  a  covenant,  and  if  these  were  in  assump- 
sit, there  would  be  a  mis-joinder 
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3rdly. — That  these  counts  are  both  bad,  in  seeking  to 
raise  an  implied  contract  where  there  is  an  expressed 
contract. 

I  am  of  opinion  that  we  are  not  at  liberty  to  infer  that 
by  the  law  of  a  foreign  country,  a  written  instrument  con- 
veying an  estate  of  inheritance  must  necessarily  have  been 
under  the  seals  of  the  parties,  and  so  imply  a  deed  in  this 
case,  although  none  is  alleged.  The  technical  distinction 
between  writings  under  seal,  and  not  under  seal,  as  affect- 
ing the  remedies  upon  them,  is  peculiar  to  the  common 
law  of  England  ;  and  is  known  not  to  prevail  in  coun- 
tries governed  under  the  civil  law,  though  seals  are  in 
most  countries  used.  We  may  infer  that  those  maxims  of 
our  law  which  are  founded  on  immutable  principles  of 
justice  prevail  every  where  ;  but  we  are  not  at  liberty  to 
conclude  that  every  artificial  part  of  our  legal  and  judicial 
system  is  to  be  found  in  other  countries.  As  to  such 
matters,  it  stands  indifferent  in  our  courts  till  the  fact  is 
shewn;  we  are  not  to  infer  one  thing  or  the  other,  any 
further  than  that  prima  facie  we  should  presume  omnia 
rite  esse  acta  till  the  contrary  is  shewn.  We  cannot 
adjudge  that  an  instrument,  said  to  be  signed  in  a  foreign 
country  and  duly  recorded  by  a  public  officer,  for  the  pur- 
pose of  conveying  an  estate  situate  in  that  country,  must 
have  been  ineffectual  without  a  seal,  and  therefore  lo  infer 
that  it  was  sealed,  though  that  is  not  averred ;  and 
further  to  infer  that,  being  sealed,  no  action  but  our  precise 
action  of  covenant  could  be  brought  on  any  stipulation 
contained  in  it.  We  cannot  therefore  infer  that  the  writing 
spoken  of  must  be  one  on  which  covenant  would  lie,  and 
covenant  only  ;  and  this,  in  my  opinion,  disposes  of  the 
two  first  objections. 

As  lo  the  third  objection,  that  these  counts  seek  to 
raise  an  implied  assumpsit  on  an  express  assumpsit,  the 
case  of  Thomson  v.  Reyner,  (2  M.  &  S.  317),  was  cited  in 
support  of  it,  and  I  will  refer  to  other  cases  reported  in 
6  T.  R.  320 ;  7  T,  R.  384,  568,  and  3  East,  72,  upon  the 
same  point.  But  there  is  no  room,  I  think,  for  applying 
this  principle  here.    If  the  plaintiff  were  suing  on  the 
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common  counts,  relying  for  instance,  on  an  implied 
assumpsit  arising  from  all  the  facts  to  sustain  an  action  for 
money  paid,  laid  out  and  expended,  then  the  defendant 
might  contend  that  there  could  be  no  implied  assumpsit 
raised  where  there  was,  as  in  this  case,  an  express  under- 
taking in  writing,  on  which  alone  the  facts  must  stand  or 
fall : — that  the  party  should  have  set  out  the  express  agree- 
ment, and  founded  his  action  on  that.  But  in  these  two 
counts  the  plaintiff  has  set  out  the  agreement  as  the  ground 
of  the  liability.  He  avers  that  the  estate  was  incumbered 
which  the  defendant  engaged  to  be  free  from  incumbrances  ; 
that  he  had  in  consequence  been  obliged  to  pay  off  the 
incumbrance,  and  had  done  so,  and  given  the  defendant 
notice  of  it ;  and  that  the  defendant,  being  liable  to  pay,  had 
promised  to  pay  to  the  plaintiff  the  money  which  he  had 
thus  disbursed,  and  states  time  and  place  of  this  last-men- 
tioned promise.  There  is  no  implied  assumpsit  relied  on 
here,  but  an  express  assumpsit  founded  on  a  legal  liability. 
I  certainly  think  that  the  most  natural  and  proper  mode  of 
declaring  would  have  been  by  setting  out  the  warranty, 
and  simply  averring  its  breach  ;  but  1  cannot  say  that  this 
count  does  not  contain  in  substance  a  good  cause  of 
action. 

We  must  then  consider  the  objections  made  to  the  de- 
fendant's pleas. 

The  fourth  plea  (the  first  of  those  demurred  to)  is  clearly 
bad,  because  it  applies  the  denial  in  the  plea  of  any  incum- 
brance of  £31  10s.  upon  the  land,  whereas  the  plaintifi 
had  set  forth  an  incumbrance  of  £37  10s.  It  is  bad,  loo, 
I  think,  for  not  denying  the  promise,  instead  of  tendering 
an  issue  on  a  matter  of  defence  which  would  form  part  of 
the  case  on  the  general  issue,  and  which  could  only  have 
led  to  the  promise. 

The  fifth  plea  can  not  be  a  bar,  because  it  does  not  deny 
that  the  agreement  was  broken,  nor  does  it  deny  the 
the  promise,  but  applies  itself  wholly  to  the  damages; 
whereas  the  plaintiff*  must  be  entitled  to  recover  if  the 
statements  respecting  the  breach  of  the  agreement  and  the 
undertaking  are  true.  The  unintelligible  language  respect- 


612       queen's  bench,  michaelmas  term,  6  vtc. 


ing  the  ''said  several  instrument  or  sale"  is  also  ground  of 
special  denaurrer.  And  this  mode  of  pleading  hypotheti- 
cally,  that  if  plaintiff  has  been  damnified  it  was  by  his 
own  wrong,  seems  now  held  to  be  objectionable. 


Counter  v.  Hamilton. 

The  plaintiff  declared  in  covenant  on  an  agreement  entered  into  by  the 
defendant  for  the  hire  of  a  steamboat,  by  which  certain  sums  of  money 
were  to  be  paid  by  instalments,  and  it  was  provided  that  the  defendant 
should  run  the  boat  only  on  the  still  water.on  the  lake  and  river,  should 
employ  an  experienced  and  competent  captain,  mates  and  engineers,  and  a 
sufficient  number  of  competent  persons  to  manage  her  ;  that  he  should  not 
run  her  at  any  improper  season ;  and  that  if  from  fire  or  the  act 
of  God,  or  any  other  cause  than  carelessness  or  bad  management  on  the 
part  of  the  master  or  hands  on  board  of  the  boat,  she  should  be  lost 
during  the  term  for  which  she  was  hired,  then  the  instalments  should 
not  be  further  paid  ;  and  the  plaintiff  assigned  a  breach  in  the  non-pay- 
ment of  £1,250,  the  instalment  due  in  December,  1842.  The  defendant 
pleaded,  that  before  that  sum  became  payable,  the  steamboat  from  certain 
other  causes  than  carelessness,  &c.,  to  wit.,  because  she  was  run  against, 
run  foul  of,  and  run  into  by  a  certain  schooner  called  the  Canada,  became 
and  was  sunk  and  wholly  lost,  of  which  the  plaintiff  had  notice,  and 
the  defendant  was  thereby  discharged.  The  court  held  the  plea  bad 
because  the  accident  was  not  so  described  as  to  except  the  mates  and 
hands  on  board  from  being  the  occasion  of  the  loss. 

Demurrer. — The  plaintiff  declared  in  covenant  on 
articles  of  agreement,  whereby  the  plaintiff  let  the  steam- 
boat Commodore  Barrie,  to  the  defendant  for  three  years,  to 
ply  on  the  still  waters  of  the  river  St.  Lawrence,  Lake 
Ontario,  and  the  Bay  of  Quinte,  for  the  sum  of  £1000  for 
the  first  year,  and  =£1,250  each  of  the  following  years, 
payable  on  certain  days  in  each  year  ;  and  the  defendant 
agreed  to  employ  an  experienced  and  competent  captain, 
mate  and  engineers  to  manage  the  said  boat,  and  to  have 
a  sufficient  number  of  hands  to  work  the  same  properly, 
and  that  the  boat  and  the  engines  should  always  be 
managed  by  experienced  and  competent  persons  during  the 
period  aforesaid,  and  if  any  accident  happened  to  the  boat, 
&c.,  through  the  unskilfulness,  carelessness,  or  bad  man- 
agement of  any  of  the  persons  employed  by  the  defendant 
in  the  boat,  the  defendant  should  make  it  good,  and  return 
the  boat  at  the  end  of  the  term  in  as  good  a  state  of  repair 
as  she  then  was,  natural  wear  and  tear,  and  casualties  by 
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fire  or  the  act  of  God  excepted  ;  and  the  plaintiff  assigned 
the  first  breach  for  non-payment  of  .£1,250  for  the  third 
year,  and  the  fifth  for  the  non-return  of  the  boat  at  the 
end  of  the  term.  The  defendant  set  out  the  articles  of 
agreement  on  oyer, — whereby  it  further  appeared,  that  the 
boat  was  only  to  be  run  at  proper  seasons,  not  to  be  over- 
loaded, to  be  laid  up  safely  in  winter,  and  if,  from  any 
defect  in  the  boat,  &c.,  and  any  other  cause  other  than 
carelessness  or  bad  management  on  the  part  of  the  master, 
engineers,  or  hands  on  the  boat,  or  casualty  from  fire  or 
the  act  of  God,  the  boat  should  be  lost  or  rendered  unfit 
for  navigation,  without  incurring  an  expense  of  £200  for 
her  repairs,  then  the  instalments  should  not  be  further 
paid,  but  the  boat  should  revert  to  the  plaintiff  on  notice — 
and  pleaded  to  the  first  breach,  that  before  the  sum  of  £1,250 
therein  mentioned  became  due,  the  boat  from  a  certain 
cause,  other  than  carelessness,  or  bad  management  of  the 
master  and  hands  on  board  the  boat,  to  wit,  because  the 
said  boat  was  run  into,  run  against,  and  run  foul  of,  by  a 
certain  schooner  called  the  Canada,  and  was  lost.  The  plea 
to  the  fifth  breach  was,  that  the  boat  was  lost  during 
the  term,  without  any  carelessness,  &c.,  while  sailing  on 
Lake  Ontario,  by  being  run  down  by  a  schooner.  Special 
demurrer  to  the  first  plea,  because  the  circumstances  attend- 
ing the  loss  were  not  particularly  set  out,  and  because 
there  was  no  averment  that  the  accident  happened  other- 
wise than  through  the  mismanagement  of  the  master  or 
hands  on  board  the  boat.  General  demurrer  to  the  other 
plea.  Joinder. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  plain  from  this  agreement  set  out,  that  in  order  to 
make  out  that  the  loss  of  the  boat  is  a  sufficient  reason  for 
not  paying  the  £1,250,  it  should  appear,  that  while  running 
or  being  where  the  defendant  was  entitled  to  use  or  have 
her,  with  competent  persons  on  board,  or  while  carefully 
laid  up,  if  not  running,  she  was  lost  by  some  casualty,  not 
caused  by  the  carelessness  or  bad  management  of  the 
master  or  hands  on  board.  The  plea  is  bad,  because,  for 
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all  that  appears  in  it,  the  accident  may  have  occurred  to 
the  boat,  while  she  was  employed  at  a  time  or  place,  when 
the  defendant  had  no  right  to  have  her,  or  it  may  have 
occurred  because  she  had  not  on  board  a  sufficient  number 
of  competent  persons  to  manage  her ;  there  may  have  been 
no  carelessness  or  bad  management  of  those  on  board,  but 
she  may  have  been  lost  because  there  were  not  sufficient 
persons  on  board  to  manage  her  ;  all  who  were  there  may 
have  done  their  duty,  and  yet  under  the  agreement  the 
defendants  may  be  responsible  for  the  casualty.  Properly 
therefore  the  plea  should  have  shewn  the  boat  to  have  been 
at  the  time  of  (he  accident  rightly  employed  and  navigated 
according  to  the  agreement,  and  nevertheless  lost  by  an 
accident,  which,  according  to  the  agreement,  would  dis- 
charge the  defendant.  But  I  am  not  prepared  to  say  that 
the  omission  of  these  allegations,  which  I  have  referred  to, 
would  have  been  fatal;  but  the  plea  ought  clearly  to  have 
brought  the  party  within  the  exception  in  the  last  clause  of 
the  agreement,  and  as  it  does  not  it  is  clearly  bad. 
According  to  well  established  principles  of  pleading,  it 
should  have  averred  by  what  particular  casualty  the  boat 
was  sunk,  describing  it  in  such  a  manner  that  the  court, 
without  looking  further  than  the  record,  could  say,  if  the 
facts  here  stated  are  proved,  then  clearly  the  money  cannot 
be  due,  because  there  has  been  a  loss  without  the  careless- 
ness or  bad  management  of  those  on  board.  We  cannot 
say  this  here  with  any  certainty,  because,  all  that  is 
alleged  is,  that  she  was  lost  from  a  certain  cause,  other 
than  the  carelessness  or  bad  managemcLt  of  the  master  or 
hands  on  board,  to  wit,  because  she  was  run  into  by  a 
certain  schooner.  This  assumes  as  a  self-evident  proposi- 
tion, that  where  one  vessel  is  run  into  by  another,  there  is 
no  carelessness  or  bad  management  on  the  part  of  the 
vessel  receiving  the  shock,  whereas  it  may  in  many  ways 
have  been  wholly  owing  to  carelessness  or  bad  manage- 
ment of  those  on  board  of  her,  and  the  vessel  running  her 
down  may  have  no  wrong  to  answer  for.  The  defendant 
has  contended  that  we  should  understand  him  to  say  that 
the  steamer  was  lost  from  the  accident  of  the  schooner 
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running  her  down,  which  running  down  did  not  happen 
from  the  mismanagement  of  those  on  board  the  steamer. 
That  perhaps  would  be  no  very  forced  construction,  but 
considering  the  precision  and  certainty  required  in  pleas 
in  bar,  it  is  a  sufficient  objection,  especially  when  taken  by 
special  demurrer,  that  it  appears  uncertain  whether  the 
defendant  means  to  be  understood  one  way  or  the  other. 
If  this  plea  had  stated  that  the  steamer,  from  a  certain  cause 
other  than  carelessness,  &c.,  of  the  persons  on  board,  to  wit, 
because  she  was  run  foul  of  by  a  certain  schooner  called  the 
Canada,  and  was  wholly  sunk  and  lost,  or  because  she  was 
struck  by  a  sea,  when  she  had  no  rudder,  or  when  there 
was  no  man  at  the  helm,  it  would  hardly  be  said  that  that 
was  a  sufficient  statement  of  a  cause  of  exemption,  and 
yet  there  might  be  no  more  carelessness  or  bad  manage- 
ment in  the  persons  on  board  in  either  of  those  cases,  than 
in  the  one  stated  in  the  plea.  There  might  have  been  no 
light  on  board  the  schooner  struck,  or  she  might  have  been 
so  managed  as  that  it  was  impossible  to  avoid  collision, 
the  rudder  might  have  been  carried  away  by  inevitable 
accident  the  moment  before,  or  the  man  at  the  helm  might 
have  dropped  down  in  a  fit,  and  a  sea  might  have  struck 
her  before  another  could  take  his  place.  The  accident 
should  have  been  so  described  on  the  face  of  it  as  to 
exempt  the  persons  on  board  the  steamer  from  being  the 
occasion  of  the  loss. 

Upon  the  demurrer  to  the  plea  to  the  fifth  breach,  we 
are  of  opinion  that  the  defendant  is  entitled  to  judgment. 
It  appears  to  me  on  the  construction  of  the  agreement,  that 
the  boat  was  either  to  be  returned  at  the  end  of  the  term, 
or,  if  not  returned,  to  be  paid  for,  unless  she  had  (under 
the  latter  clause  of  the  agreement)  reverted  to  the  owners 
by  her  receiving  damage  above  .£200,  for  which  the 
defendant  was  not  to  be  liable,  and  which  he  did  not 
choose  to  repair,  for  the  option  is  his,  or  unless  she  had 
been  totally  lost  from  some  other  cause  than  carelessness 
or  bad  management  of  those  on  board  of  her.  The  agree- 
ment is  so  framed  certainly  as  to  leave  ground  for  argu- 
ing, that  if  the  boat  should  be  lost  from  any  other  cause 
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than  fire  or  the  act  of  God,  the  loss  must  be  borne  by  the 
defendant,  for  so  are  the  words  of  the  covenant  exclusively 
applying  to  the  stipulation  about  the  return  of  the  boat; 
but  when  we  look  at  another  part  of  the  same  agreement, 
and  see  that  if  the  boat  shall  happen  to  be  lost,  or  rendered 
unfit  for  navigation  without  repairs  exceeding  £200  (from 
any  other  cause  than  the  carelessness  or  bad  management 
of  the  master  or  hands  on  board  the  boat),  then  all  further 
payments  for  her  hire  are  to  cease,  and  the  boat  is  to  revert 
to  the  plaintiff  on  notice  being  given  to  him,  we  must 
ask  ourselves  whether  we  can  possibly  imagine  that  the 
parties  can  have  meant  that  the  boat  shall  be  returned,  or 
value  paid  for  her,  when  she  has  been  lost  under  circum- 
stances which,  according  to  this  part  of  the  agreement, 
would  entitle  the  defendant  to  say  to  the  plaintiff  that  the 
boat  has  reverted  to  hivn.  It  has  been  argued  that  the 
word  "revert"  can  only  apply  in  case  of  a  partial  injury 
to  the  boat,  for  that  to  speak  of  the  lost  boat  reverting  to 
the  owner  is  absurd,  and  it  is  not  accurate  certainly,  but 
to  give  it  this  latter  construction  would  involve  the  intoler- 
able absurdity  that  if  the  boat  is  only  damaged  to  the 
extent  of  X200  without  carelessness,  &c.,  the  defendant 
may  give  her  up,  and  pay  no  further  instalments;  while, 
if  she  should  be  totally  lost  by  an  accident  of  the  same 
description,  the  loss  must  fall  upon  the  defendant,  and  by 
that  construction,  he  would  also  have  to  pay  the  instal- 
ments, as  the  conditions  of  the  agreement  are  inseparably 
blended.  The  meaniiig  of  the  agreement  when  read  as  a  ' 
whole  evidently  is,  that  the  person  chartering  the  boat  was 
only  to  be  answerable  for  accident,  whether  producing 
total  or  partial  loss,  which  happened  by  his  default  or  his 
servants,  and  the  person  letting  the  vessel  and  receiving 
a  large  sum  for  her  use,  was  to  take  upon  himself  the 
danger  of  navigation.  No  doubt  the  parties  might  agree 
that  the  party  having  the  vessel  should  bind  himself  to 
return  her  at  all  events,  or  excepting  only  by  the  act  of 
God,  and  if  this  appeared  to  be  the  contract,  looking  at  the 
whole  agreement,  we  must  carry  it  into  effect  according  to 
the  letter  ;  but  the  contrary  appears:  and  that  we  must  look 
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at  the  whole  instrument  is  laid  down  in  so  many  cases 
that  it  is  needless  to  cite  them. 

Judgment  for  plaintiff  on  demurrer  to  first  plea. 
Judgment  for  defendant  on  demurrer  to  the  second  plea. 


HILARY  TERM  6  VICTORIA. 


Present — The  Chief  Justice. 

"        Mr.  Justice  Macaui^ay. 

"        Mr.  Justice  Jones.* 

"        Mr.  Justice  Hagerman.I 


Hare  et  ux.  v.  Proudfoot. 

Where  a  tenant  leased  premises  at  one  entire  rent,  and  his  landlord  died, 
having  devised  the  premises  among  several  persons :  Held,  that  those 
persons  might  bring  separate  actions  against  the  tenant  for  such  part  of 
the  rent  as  each  would  be  entitled  to  according  to  his  respective  share, 
without  any  other  apportionmeat  than  that  which  a  jury  might  make  in  t 
each  suit. 

The  plaintiffs  sued  in  debt  for  rent,  setting  out  that  John 
McGill,  being  seised  in  fee  of  certain  premises,  on  the  18th 
of  April,  1836,  demised  them  by  indenture  to  defendant, 
viz.,  a  grist  mill  and  saw  mill,  with  the  dwelling  house, 
out-houses,  stores  and  olBces,  barns  and  all  other  the  out- 
houses and  premises,  and  all  the  cleared  land  of  him  the 
said  John  McGill,  then  under  fence,  and  generally  known 
as  McGill's  mills  and  property  at  the  Credit,  (with  certain 
exceptions  specified  in  the  indenture,)  to  hold  from  the 
26th  day  of  May  following,  for  nine  years,  at  the  yearly 
rent  of  £250,  payable  half  yearly,  on  the  26th  May,  and 
26lh  November,  in  each  year,  with  the  usual  covenant 
to  pay  the  rent  to  the  lessor,  his  executors,  administrators, 
and  assigns,  without  any  deduction  or  abatement  on 
account  of  taxes  or  any  thing  whatsoever.   That  defendant 

*  Mr.  Justice  Jones  having  been  in  the  Practice  Court,  gave  no  judgment 
in  cases  argued  last  terra. 

f  Mr.  Justice  McLean,  sitting  in  the  Practice  Court. 
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entered  and  was  possessed  ;  and  that  John  McGill,  being 
still  seised  of  the  reversion,  on  the  Isl  of  Novennber,  1836, 
devised  lots  No.  5,  in  the  1st  and  2nd  ranges,  north  side 
of  Dundas  street,  in  the  Township  of  Toronlo,  on  the  river 
Credit,  containing  100  acres,  to  the  said  Ellen  Hare,  in  fee, 
and  afterwards  died  seised  of  the  reversion  in  the  demised 
premises,  which  comprised  part  of  the  lands  so  demised  to 
Ellen  Hare^  viz.,  eleven  acres  and  a  quarter  of  the  said 
100  acres,  w!  ich  are  part  of  the  lands  under  fence,  demised 
by  the  indenlure  to  defendant.  The  plaintiffs  then  claim 
^  thai  by  reason  of  the  premises,  a  certain  portion  of  the 

yearly  rent  of  £250  became  of  right  payable  to  plain! itts 
in  respect  of  the  11 J  acres  of  cleared  land;  and  they 
aver  that  the  proportion  of  rent  so  due  is  <£9  2s.  9d.  for 
each  year;  that  for  the  three  years  ending  on  the  26th  of 
November,  1842,  the  sum  of  £750  became  due  from  the 
defendants  for  the  whole  premises,  of  which  sum  <£27  8s. 
3d.  was,  and  is  due  to  the  plaintiff's  by  reason  of  the 
11 J  acres  beini,^  so  devised  to  the  aforesaid  Ellen  Hare, 
for  which  they  bring  this  action. 

The  defendant  set  out  the  demise  on  oyer,  which 
contained  a  condition  that  the  lessor  will  insure  the  grist 
mill  and  the  dwelling  house  against  fire  ;  and  that  if  the 
grist  mill  should  be  burnt  down  under  such  circumstances 
as  would  entitle  the  lessor  to  recover  the  sum  assured  in 
case  of  his  being  insured,  then  the  lessor  shall  in  a  reason- 
able time  rebuild  the  grist  mill  ;  and  that  during  the  time 
that  the  mill  should  be  unfit  for  working  in  consequence 
of  the  damage  or  loss  by  fire  under  such  circumstances, 
"a  fair  deduction  and  allowance  shall  be  made  in  the  rent 
to  the  defendant,  his  executors,  administrators,  and  assigns, 
to  be  ascertained  and  computed  by  two  indifferent  persons 
as  arbitrators  ;  one  to  be  chosen  by  the  lessor,  his  executors, 
administrators,  and  assigns,  and  the  other  by  the  defend- 
ant, his  executors,  administrators,  and  assigns;"  and  the 
defendant  pleaded  that,  during  the  term,  and  after  the  death 
of  the  lessor,  viz.,  on  the  6ih  January,  1840,  the  grist  mill 
was  accidentally  burnt  under  such  circumstances  as  that 
the  executors  of  the  lessor  did  recover  and  receive  the 
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compensation  for  the  loss  from  the  British  American  Fire 
and  Life  Assurance  Company,  where  the  same  had  been 
insnre(]  by  them  ;  and  that  the  said  grist  mill  had  not  been 
made  good,  repaired,  or  rebuilt;  but  the  same  halh  been 
from  the  6lh  January,  1840,  and  still  is,  unfit  for  working* 
in  consequence  of  the  said  loss  by  fire.  And  the  defend- 
ant avers  that  £250  is  a  fair  deduction  and  allowance 
to  be  made  in  the  said  rent  so  covenanted  to  be  paid  as 
aforesaid;  and  that  he  halh  paid  divers  large  sums  of 
money,  amounting  in  the  whole,  to  £300  to  the  said 
plaintiffs  for  and  on  account  of  the  said  rent  so  reserved 
as  aforesaid,  and  which  said  sum  is  more  than  sufficient 
to  pay  the  balance  of  the  said  annual  rent  after  deducting 
the  said  allowance  so  covenanted  to  be  deducted  as  afore- 
said.   To  this  plea  the  plainliflTs  filed  a  general  demurrer. 

The  defendants  pleaded  several  other  pleas  in  which  the 
plaintiffs  join  issue,  and  he  pleaded  as  his  4lh  plea,  that 
the  lessor,  John  McGill,  by  his  last  will,  gave  to  his  wife, 
Margaret  JVlcGill,  now  his  widow,  the  sum  of  £30  to  be 
paid  to  her  yearly  by  his  executors  so  long  as  she  should 
continue  unmarried  ;  "  to  be  paid  and  raised  out  of  the 
annual  profit  of  the  said  demised  premises,  and  he  did 
thereby  charge  the  said  demised  premises  with  the  pay- 
ment of  the  said  annuity,  and  that  afterwards,  viz.,  on  the 
11th  of  February,  1836,  the  said  John  McGill,  by  a 
codicil  to  his  said  will,  duly  executed  &c.,  did  will  and 
devise  that  the  said  annuity  to  his  said  wife  should  be 
£45  instead  of  £30,  as  in  his  said  will  expressed,  and 
he  did  by  his  said  codicil,  devise  and  bequeath  unto  his 
said  wife  the  sum  of  £45  annually,  during  her  natural 
life  in  the  terms  previously  stated  in  the  said  will,  and  not 
the  said  sum  of  £30.  And  he  did  also  by  his  codicil, 
charge  his  said  estates,  lands,  and  premises,  with  the  pay- 
ment thereof,  and  did  declare  all  his  gifts,  devises,  and 
property  aforesaid  to  be  subject  thereto."  And  defendant 
avers  that  Margaret  McGill  "  is  now  living  and  unmarried, 
and  that  since  the  death  of  the  lessor,  John  McGill,  and  at 
the  request  and  by  the  direction  of  F.  L.  and  J.  F.,  his  exe- 
cutor, halh  paid  to  the  said  Margarent  McGiU  for  and  on 
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account  of  the  said  annuity  so  charged  upon  the  said 
devised  premises,  divers  large  sunns  of  money,  in  the 
whole  amounting  to  £400,  part  of  the  rents  so  reserved, 
upon  and  by  virtue  of  the  said  indenture  of  lease."  He 
also  pleaded,  as  his  sixth  plea,  that  ihe  lessor,  John  McGill, 
by  his  last  will  in  the  declaration  mentioned,  devised  lots 
No  4  in  the  first  and  second  ranges  north  of  Dandas  street 
in  the  Township  of  Toronto  unto  his  brother  James  McGill 
during  the  term  of  his  life,  with  remainder  to  his  nephew 
James  McGill,  and  his  niece,  Margaret  McGill,  children 
of  the  said  James  McGill  in  fee  ;  part  of  which  lots,  viz.j 
20  acres,  constituted  part  of  the  piemises  demised;  that 
he  devised  to  Ellen  Hare,  aiid  to  other  devisees  respec- 
tively certain  other  portions  of  the  land  demised,  specifying 
the  several  devises  in  the  plea,  and  the  interest  severally 
devised  in  them  ;  that  the  said  devisees  being  seised  of 
the  lands  devised  to  them  respectively,  under  the  said  will 
severally  claim  several  shares  and  proportions  of  the  said 
entire  rent  of  c£250,  mentioned  in  the  indenture  of  the 
demise,  "according  to  the  value  of  the  several  parts  of 
the  said  demised  premises  so  devised  to  them,  respectively, 
and  that  no  apportionment  of  the  said  rent  of  £250  has 
ever  been  made  with  the  said  devisee,  with  the  consent  of 
this  defendant  or  otherwise." 

To  these  pleas,  also,  the  plaintiffs  demurred  generally. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  demurrer  to  the  first  plea  the  first  point  to  be 
considered  is,  whether,  upon  a  demise  of  several  parts  of 
a  reversion  to  several  devisees,  they  can  each  bring  debt 
for  their  respective  portions  of  the  rent,  claiming  to  have  it  , 
apportioned  by  the  verdict  of  the  jury  in  proportion  to  their 
share  of  the  estate  out  of  w^hich  the  rent  issues.  Upon  this 
point  it  seems  impossible  to  raise  a  question  on  a  view 
of  the  authorities— Co.  Lit,  148  a;  Dyer  326  5;  2  B.  &  Al. 
105;  5B.  &  Al.  876;  1  Jac.  &  W.  181;  Hob.  179;  13 
Co.  57  a — for  they  all  concur  in  declaring  that  they  may^ 
On  this  subject.  Chief  Baron  Gilbert  says,  "It  seems  for- 
merly to  have  been  doubled  whether,  upon  a  grant  of  part 
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of  the  reversion,  there  could  be  any  apportionment,  or 
whether  the  whole  rent  should  not  be  extinguished  and 
lost  ;  for  since  the  reversion,  and  rent  incident  thereto, 
were  entire  in  their  creation,  they  thought  it  hard  that  by 
the  act  of  the  lessor  they  should  be  divided,  and  thereby 
the  tenant  made  liable  to  several  actions  and  distresses  for 
the  recovery  of  them.  But  this  conception  was  too  narrow 
and  absurd  to  govern  men's  property  long  ;  for  if  I  make 
a  lease  of  three  acres  reserving  three  shillings  rent,  as  I 
may  dispose  of  the  whole  reversion,  so  may  I  also  of  any 
part  of  it,  since  it  is  a  thing  in  its  nature  severable  ;  and 
the  rent,  as  incident  to  the  reversion,  may  be  divided  too, 
because,  that  being  given  in  retribution  for  the  land,  ought^ 
from  the  nature  of  it,  to  be  paid  to  those  who  are  to  have 
the  land  upon  the  expiration  of  the  lease  ;  and  hence  it  is 
that  the  rent  passes  incidentally  with  the  reversion,  without 
any  express  mention  of  it  in  the  grant  ;  but  the  tenant  has 
really  no  prejudice  from  such  grant,  because  it  is  in  his 
power,  and  it  is  his  duly,  to  prevent  the  several  suits  and 
distresses  by  a  punctual  payment  of  the  rent;  and  there- 
fore he  ought  not  to  complain  of  a  mischief  which  he  has 
wilfully  brought  upon  himself.  Besides  that,  formerly  such 
grants  could  not  take  effect  without  the  attornment  and 
consent  of  the  tenant.  But,  on  the  other  hand,  it  would  be 
extremely  prejudicial  if  upon  such  grants  the  rent  should 
not  be  apportioned,  because  then  the  lessor  could  not  out 
of  his  property  make  a  provision  for  his  younger  children 
or  ansu^er  the  contingencies  of  his  family." 

The  arguments  in  this  passage  against  the  injustice  of 
holding  that  the  rent  must  cease  upon  the  alienation  of  a 
part  of  the  reversion  by  the  lessee  are  unanswerable,  for 
certainly  the  inconvenience  would  be  intolerable  if  the 
reversioner  could  neither  grant  nor  devise  a  part  of  the 
reversion  without  wholly  extinguishing  the  rent.  It  would 
be  impossible  that  such  a  state  of  the  law  could  exist  for 
any  time,  without  compelling  legislative  interference." 
But  on  the  other  hand,  it  does  not  appear  that  the  incon- 
veniences which  the  tenant  is  made  subject  to  by  having  to 
pay  his  rent  proporlionably  to  the  several  alienees  are 
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satisfactorily  met  by  the  observation  of  Chief  Baron  Gilbert 
that  "  it  is  in  his  power  to  prevent  the  several  suits  and 
distresses  by  a  punctual  payment  of  the  rent."  There 
may  be  a  number  of  such  alienations  of  several  parts  of  the 
reversion,  and  supposing  the  tenant  had  notice  of  them 
all,  and  that  the  parlies  were  all  accessible,  yet  he  cannot 
settle  with  either  of  them  so  as  to  make  the  arrangement 
of  the  proportion  of  the  rent  agreed  upon  between  them 
binding  upon  the  others.  This  may  account,  I  suppose, 
for  one  being  able  to  find  so  few  traces  of  proceedings  in 
courts  of  law  connected  with  such  claim  for  apportion- 
ment. It  is  singular  how  few  and  scanty  are  the  notices 
of  the  subject  to  be  met  with  in  the  books;  and  how  small 
a  number  of  cases  can  be  found  upon  this  head  of  the 
law,  though  it  is  certain  that  the  instances  must  have  been 
innumerable  where  a  reversion  has  been  divided  by  aliena- 
tions made  during  the  term.  The  case  of  Owen  v.  Moyle, 
Cro.  Eliz.,  771,  shews  how  unsettled  the  law  was  then 
considered  to  be  upon  this  point  of  apportionment  when 
the  reversionary  estate  has  been  divided.  But  even  while 
there  were  doubts  entertained  of  the  competency  of  the 
several  alienees  to  bring  their  actions,  such  a  case  as  that 
before  us  would  have  stood  upon  favourable  ground  ;  for 
in  the  case  of  a  devise  of  part  of  the  freehold,  the  division 
of  the  estate  was  not  regarded  as  arising  merely  from  the 
act  of  the  party,  but  was  treated  as  a  division  by  the  act 
of  the  law,  viz.,  by  virtue  of  the  statute  of  Wills,  (Cro.  Eliz., 
637,)  and  where  the  division  was  by  the  act  of  the  law, 
apportionment  was  held  to  follow  as  a  legal  consequence. 
It  is  not  easy  to  conceive  why  a  devise  severing  the  estate 
should  not  be  considered  a  voluntary  act  of  the  lessor,  as 
well  as  a  grant,  although  the  devise,  when  made,  derived 
its  effect  from  the  statute  of  Wills.  The  difference  seems 
to  have  been  in  some  cases  more  reasonably  rested  upon 
the  necessity  for  attornment  applying  in  the  one  case  and 
not  in  the  other;  but  this  consideration  is  now  removed  by 
the  statute  4  Anne,  ch.  16,  which  makes  the  conveyance 
good  in  all  cases  without  the  attornment  of  the  tenant. 
It  was  contended  in  argument  in  this  case,  that  there 
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can  be  no  actions  for  separate  portions  of  the  rent  when 
the  estate  had  been  divided  into  mor.e  than  two  portions  by 
alienations  made  after  the  demise.  No  doubt  the  difficul- 
ties of  the  case  are  increased  by  each  subdivision.  But  I 
cannot  see  that  upon  any  legal  principle,  or  upon  authority, 
we  can  recognise  such  a  distinction  as  that  insisted  upon. 
On  the  contrary,  the  language  of  several  of  the  cases  clearly 
precludes  it.— 13  Co.  57  ;  8  Cham.  Laud.  T.  R.  583  ;  5  B.  & 
Al.  883.  And  I  find  it  to  be  laid  down  broadly  as  the  law 
at  this  day,  that  "if  the  reversioner  severs  the  reversion 
and  grants  it  to  several  persons  in  separate  portions,  each 
may  have  an  action  for  his  separate  portion  of  the  rent." 
Now  as  we  must  hold  the  plaintiff's  action  to  lie  in  this 
case,  the  question  is,  whether  it  is  answered  by  the  plea; 
and  I  am  of  opinion  that  it  clearly  is  not,  for  surely  the 
deduction  stipulated  to  be  made  in  case  of  the  mill  being 
burnt  can  extend  only  to  the  rent  for  that  part  of  the  estate 
on  which  the  mill  stood.  It  is  repugnant  to  reason  to 
suppose  that  the  abatement  on  account  of  the  destruction 
of  the  grist  mill,  whether  it  should  be  estimated  by  arbi- 
trators or  by  a  jury,  can  ever  be  such  as  to  exceed  the 
whole  amount  of  rent  due  in  respect  of  the  mill,  and  per- 
haps also  for  the  premises  immediately  around  it,  and  only 
of  value  as  being  held  with  it.  For  all  that  appears  on  the 
record,  the  eleven  acres  devised  to  Ellen  Hare  may  have 
been  part  of  a  tract  wholly  apart  from  the  mill,  and  useful 
for  cultivation,  and  as  pasture,  and  possessing  a  value 
partly  or  wholly  independent  of  the  occupation  of  the  grist 
mill ;  in  which  case  it  would  be  absurd  to  say  that  the 
tenant  should  pay  no  rent  for  the  land  because  the  mill 
was  burnt.  Upon  this  ground  the  plaintiffs  are,  in  my 
opinion,  entitled  to  judgment  on  the  demurrer  to  the  first 
plea.  It  is  immaterial,  therefore,  to  consider  whether  the 
devise  of  part  of  the  reversion  could,  or  could  not,  be 
made  subject  to  the  stipulation  in  regard  to  the  abatement 
of  rent ;  or  whether  it  applied  only  to  the  lessor  personally, 
as  was  contended  on  the  argument,  though  I  have  no 
objection  to  say  that  at  present  I  have  no  doubt  that  the 
stipulation  would  apply  to  the  assignees  of  the  estate  as 
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well  as  to  the  original  lessor,  (32  Hen.  VJII.,  ch.  34),  and 
to  the  assignee  of  part  of  the  reversion  as  well  as  of  the 
whole.  The  case  cited  of  Vernon  v.  Smith,  (5  B.  &  Al.,  1) 
fully  establishes  both  points,  and  the  language  of  this 
whole  covenant  taken  together  admits  of  no  other  con- 
struction ;  but  then  the  condition  must  be  such  as,  in  the 
nature  of  things,  can  apply  to  the  part  of  the  premises 
which  has  been  assigned.  In  the  case  before  us  it  does 
not  apply.  The  deduction  from  the  rent  on  account  of 
the  loss  of  the  mill  can  never  exceed  the  whole  rent  pay- 
able in  respect  of  the  mill,  so  as  to  enable  the  tenant  of 
either  portions  of  the  property  to  hold  them  rent  free.  It 
is  at  present  my  opinion,  also,  though  I  have  not  examined 
that  point  so  fully  as  if  it  had  been  necessary  to  give  judg- 
ment upon  it,  that  before  the  deduction  on  account  of  the 
loss  of  the  mill  could  be  set  up  by  the  defendant,  the 
amount  must  either  have  been  estimated  by  arbitrators,  as 
the  deed  points  out,  or  at  least  the  defendant  must  have 
shewn  that  he  did  quantum  in  illo  towards  having  it  so 
adjusted. — 14  Ves.  400. 

The  sixth  plea  and  the  demurrer  upon  it  involve  the 
same  question  as  the  first  plea,  in  respect  to  the  possi- 
bility of  maintaining  an  action  on  the  case  for  a  separate 
portion  of  the  rent.  We  are  compelled,  I  think,  to  hold 
that  the  action  lies,  though  I  cannot  say  that  I  see  the  way 
clearly  through  some  of  the  inconveniences  which  seem 
inseparable  from  this  pursuit  of  the  remedy  at  law.  The 
only  further  question  on  this  branch  of  the  pleading  is, 
whether  it  is  indispensible  to  the  maintaining  an  action  of 
debt  by  either  of  the  devisees  for  his  several  portion  of  the 
•rent  that  there  should  first  be  an  apportionment  of  the 
rent  as  between  the  tenant  and  the  person  so  suing  for  his 
separate  portion.  And  here  also  the  authorities  are  express 
that  the  apportionment  is  to  be  made  by  the  jury  on  the 
trial.    Bac.  Abr.  Rent,  M.  3  ;  Ventries  276. 

We  can  see  inconveniences  and  hardships  upon  the 
tenant  in  this  system  of  proceeding  ;  but  we  cannot  change 
the  law,  nor  deny  the  plaintiffs  their  remedy  arising  out  of 
the  principles  applicable  to  contracts  of  that  nature  and 
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sustained  by  many  authorities. — Rolls  Abr.  237;  3  Camp. 
483.  I  am  of  opinion  therefore  that  it  is  no  defence  to 
this  action  to  plead  that  there  was  no  apportionment  before 
the  action,  because  it  rests  with  the  jury  in  this  action 
to  make  the  apportionment,  so  far  as  may  be  necessary  to 
give  the  plaintiffs  their  just  proportion.  How  far  the 
apportionment  in  this  action  can  be  treated  as  binding 
upon  other  proprietors  of  other  portions  of  the  estate 
demised  who  are  no  parties  to  this  proceeding,  but  who 
must,  nevertheless,  be  affected  in  regard  to  their  quantum 
of  rent,  if  the  estimate  made  in  this  case  is  to  be  final,  is 
another  question.— 5  B.  &  Al.  884  ;  4  Madd.  229. 

With  respect  to  the  fourth  plea,  it  cannot  be  sustained 
as  it  stands,  for  it  only  shews  that  defendant  has  paid  part 
of  the  rent  due  by  him  ;  and  of  course  he  remains  account- 
able for  the  residue,  and  in  such  proportions  to  each 
owner  of  the  several  parts  of  the  estate  as  may  correspond 
with  the  relative  value  of  their   shares.     The   plea  is 
pleaded  as  a  defence  to  the  whole  action,  while  it  only 
bars  a  part  of  the  demand.    It  is  therefore  bad  either  on 
special  or  general  demurrer.    The  annuity  set  out  is  only 
£45  a  year,  and  could  not  have  amounted  to  nearly  so 
much  as  the  rent  for  the  period  claimed,  if  not  a  shilling 
of  the  annuity  had  ever  been  paid  from  the  time  of  the 
death  of  the  testator.    It  is  impossible,  therefore,  that  it 
could  bar  the  whole  of  the  plaintiff's  claim,  though  it  is 
pleaded  in  bar  of  thewbole.    It  is  not  denied  that  the  full 
rent  is  in  arrear  for  three  years  as  the  plaintiff  alleged,  in 
other  words,  that  the  tenant  owes  £750 ;  then  the  whole 
annuity  as  pleaded  could  not  cover  £300  ;  and  so  there 
must  be  a  balance  due,  and,  however  small  that  might  be? 
the  plaintiffs  must,  on  these  pleadings,  have  a  claim  to 
their  proportion  of  it,  for  the  defence  on  this  plea  is  wholly 
rested  on  the  annuity.    The  claim  to  deduction  on  account 
of  the  loss  of  the  mill  is  not  involved  in  it. 

Judgment  for  plaintiff  on  demurrer. 
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Where  in  indebitatus  assumpsit  the  defendant,  as  to  all  moneys  in  the  decla- 
ration except  £33  14s.,  pleaded  the  general  issue,  and  as  to  that  sum, 
pleaded  payment  of  £1  Is.  8d.  into  court,  and  no  damages  ultra,  and  the 
plaintiff  replied  that  he  had  sustained  greater  damages,  but  at  the  trial 
obtained  a  ^-erdict  for  the  difference  between  the  sum  of  £33  14s.  and 
£1  Is.  8d.  paid  into  court,  as  a  sum  admitted  on  the  record,  without 
giving  any  evidence,  the  court  set  the  verdict  aside,  as  it  was  incum- 
bent on  the  plaintiffs  to  prove  damages,  no  specific  sum  being  admitted  on 
the  record  in  this  form  of  action. 

The  plaintiffs  sued  in  assumpsit  for  freight,  work  and 
labour,  money  paid  &c.,  and  on  an  account  stated,  claiming 
£100  on  each  of  the  four  causes  of  action,  with  a  general 
conclusion  to  all  the  counts  that  in  consideration  of  the 
premises  the  defendant  promised  to  pay  the  said  several 
sums  of  money  to  the  plaintiffs,  with  a  general  breach  and 
to  the  plaintiff's  damage  of  £lOO. 

1st  plea.^ — Defendant  pleaded  non-assumpsit  as  to  all 
but  £33  14s.,  parcel  of  the  moneys  in  the  declaration  men- 
tioned. 

2nd  plea. — And  as  to  that  sum  of  £33  14s.,  parcel  .of  the 
moneys,  &c.,  "  actio  non'^'^  in  respect  thereof,  because  he  paid 
into  court  <£l  Is.  8d.,  ready  to  be  paid  to  plaintiffs,  and 
pleaded  further  that  plaintiffs  had  not  sustained  damages 
to  a  greater  amount  than  £1  Is.  8d.  in  respect  of  the  cause 
of  action  in  the  introductory  part  of  this  plea  mentioned, 
and  this,  &c. 

The  plaintiffs  entered  a  similiter  to  the  first  plea,  and 
replied  to  the  second,  that  they  sustained  damages  to  a 
greater  amount  than  the  sum  therein  mentioned,  and  con- 
cluded to  the  country. 

The  defendant  joined  issue  on  this  replication. 

It  appeared  to  the  learned  judge  at  the  trial  that  the 
claim  of  the  plaintiffs  to  the  difference  between  £33  14s. 
and  £1  Is.  8d.,  paid  into  court,  stood  admitted  on  the 
record,  and  he  held  that  the  defendant  could  not  call  evi- 
dence to  prove  payment  because  there  was  no  plea  of 
payment. 

A  verdict  was  accordingly  given  for  plaintiffs  for  £32 
12s.  4d.5  without  any  evidence  having  been  called  to  prove 
a  case  on  the  part  of  the  plaintiffs ;  and  the  defendant 
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moved  to  set  the  verdict  aside  for  misdirection,  or  to 
obtain  a  new  trial  on  payment  of  costs. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seems  clear  upon  consideration,  that  this  rule  must  be 
made  absolute.  In  this  form  of  action  the  plaintiffs  could 
only  recover  such  damages  as  they  proved  to  the  satisfac- 
tion of  the  jury. 

The  record  imported  nothing  certain  and  precise  as  to  the 
amount  to  be  recovered.  The  defendant  answered  a  claim 
of  £33  14s.  on  the  common  counts  in  assumpsit  by  paying 
£1  Is.  8d.  into  court;  and,  not  denying  the  promise  as  to 
any  part  of  the  count,  he  denies  that  the  plaintiffs  have 
sustained  damages  to  a  larger  amount  by  his  non-perform^ 
ance  than  the  £\  Is.  8d.  It  was  for  the  plaintiffs  to  shew 
what  damage  they  really  had  sustained  ;  their  statement 
of  claim  on  such  counts  is  not  conclusive  as  to  the  amount. 
If  the  defendant  had  made  no  answer  to  the  declaration, 
and  sufTered  judgment  by  default,  still  the  plaintiff  must 
have  gone  to  the  jury  to  assess  their  damages,  upon  proof 
of  what  their  demand  really  was — =7  Dowl.  352  ;  and  this 
case  certainly  cannot  be  stronger  in  favour  of  the  plain- 
tiffs. The  replication  moreover  of  the  plaintiff  that  they 
had  sustained  greater  damage  than  that  to  the  amount  of 
£1  Is.  8d.,  threw  the  affirmative  of  that  issue  upon  them. 
If  the  opinion  they  maintain  was  correct,  they  ought  to 
have  demurred  to  the  defendant's  plea. 

Rule  absolute. 


In  re.  Lyons. 

The  court  refused  a  mandvnus  to  compel  a  registrar  to  register  a  deed  on  a 
declaration  of  its  execution  made  in  England  under  5  &  6  Wm.  IV.,  ch. 
62,  substituting  declarations  for  oaths,  as  that  act  does  not  apply  to  such 
a  case. 

PhillpotU  moved  for  rule  nisi  to  compel  Mr.  Lyons  to 
register  a  deed,  on  proof  of  execution  by  a  declaration 
made  by  a  subscribing  witness  in  England,  not  on  oath. 

The  mayor  of  Newcaslte-on-Tyne  certified  under  his 
seal  of  office  that  George  Phillpotts,  Esquire,  the  sub- 
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scribing  witness  to  the  deed  and  memorial,  made^  before 
him,  the  declaration  recited, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  declaration  is  in  the  usual  form  of  affidavits  for 
proving  deeds  in  order  to  their  being  registered  ;  but  it  is 
not  on  oath  ;  and  it  is  expressed  to  be  made  under  an  act 
passed  in  5  &  6  Wm.  IV.,  entitled,  "  An  act  to  repeal  an 
act  of  the  present  session  of  Parliament  entitled  an  act  for 
the  more  effectual  abolition  of  oaths  and  affirmations 
taken  and  made  in  various  departments  of  the  state ;  and 
to  substitute  declarations  in  lieu  thereof,  and  for  the  more 
entire  suppression  of  the  voluntary  and  extra-judicial  oaths 
and  affidavits  ;  and  to  make  other  provisions  for  the  abo- 
lition of  unnecessary  oaths." — Chitty  &  Hulme,  stat.  702. 

The  question  is,  v^hether  this  statute  extends  to  the  case. 
The  statute  referred  to  is,  5  &  6  Wm.  IV.,  ch.  62.  The 
sections  7th,  13th,  15th,  &  16th,  are  material  to  be  con- 
sidered. The  act  does  not,  in  my  opinion,  extend  to  the 
colonies,  except  in  those  parts  of  it  where  the  Queen's 
foreign  dominions  are  expressly  included.  The  authority 
to  substitute  a  declaration  for  an  oath  in  all  matters  re- 
quired to  be  proved  under  5  Geo.  II.,  ch.  7.,  is  expressly 
given  by  the  15th  section  ;  that,  however,  does  not  touch 
this  case.  The  16th  section  seems  to  allow  in  England 
a  deed  or  will  to  be  proved  by  declaration  merely.  Not  on 
the  trial  of  any  cause  (see  7lh  clause),  but  as  I  suppose, 
for  the  purpose  of  registry,  granting  probate,  &c.  But  the 
15th  section,  I  conceive,  is  not  in  force  in  the  colonies- 
Indeed,  I  see  no  part  of  the  act  allowing  a  deed  to  be 
proved  in  the  colonies  by  a  declaration.  And  at  the  foot 
of  the  IHth  clause  is  this  proviso,  which  appears  to  exclude 
such  proof  here — ''provided  always,  that  nothing  herein 
contained  shall  be  construed  to  extend  to  any  oath,  &c.-» 
which  may  be  required  by  the  laws  of  any  foreign  country 
to  give  validity  to  instruments  in  writing  designed  to  be 
used  in  such  foreign  countries  respectively and  though 
perhaps  that  saving  applies  only  to  the  13th  section,  yet  i* 
shews  that  the  act  was  not  intended  to  interfere  with  such 
oaths. 

Rule  reftised. 
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The  Queen  v.  McConnell. 

The  court  refused  to  grant  a  mandamus  to  compel  two  justices  of  the  peace 
to  issue  execution  upon  a  conviction  under  6  Wm.  IV.,  ch.  4,  sec.  2,  for 
selling  spirituous  liquors  -without  license,  the  conviction  having  been 
founded  upon  the  written  statement  of  the  informer,  and  the  oath  of  one 
other  witness,  there  being  a  doubt  under  the  statute  whether  the  informa- 
tion ought  not  also  to  be  on  oath. 

This  was  a  motion  for  a  mandamus  to  L.  Lawrason  and 
Duncan  McKenzie,  Esquires,  Justices  of  the  Peace,  for 
the  District  of  London,  commanding  them  to  issue  their 
warrant  of  execution  upon  a  conviction  before  them  of  the 
defendant  for  selling  spirituous  liquors  without  license. 

(A  similar  motion  was  made  in  the  Queen  v.  Gerstin, 
of  which  case  mention  is  herein  made.) 

It  appeared  on  the  affidavits  filed,  that  the  Inspector  of 
Licenses  sent  a  paper  in  the  form  of  an  information,  and 
signed  by  him  as  Inspector  of  Licenses,  charging  James 
McConnell  with  selling  liquor  vi^ithout  a  license  ;  this  infor- 
mation not  being  sworn  to  by  him,  but  merely  sent  to  one 
of  the  justices  by  his  son  Holcroft  Church  ;  that  Holcroft 
Church  appeared  upon  the  hearing  of  the  case  before  the 
justices  and  two  others,  (Goodheed  and  Carmichael),  and 
made  oath  that  on  a  certain  day  he  had  seen  the  defend- 
ant sell  to  a  traveller  a  glass  of  liquor,  and  receive  pay- 
ment for  it,  whereupon  the  defendant  was  convicted. 
(In  Gerstin*s  case  the  facts  were  the  same  except  that 
on  the  hearing  of  his  case  he  admitted  that  he  was 
guilty  of  the  offence,  which  was  proved  also  by  the 
testimony  of  Church.) 

The  justices  now  state  as  their  reason  for  not  proceeding 
to  enforce  the  conviction  that  they  were  advised  soon 
afterwards  that  they  had  erred  in  convicting  upon  the  oath 
of  one  witness  only,  the  statute  6  Wm.  IV.,  ch.  4,  sec. 
2,  requiring  two,  or  rather  one  w^itness  in  addition  to  the 
informer.  That  the  Attorney-General  had  been  referred 
to  and  had  expressed  his  opinion,  "  that  the  construction 
of  the  statute  was  by^  no  means  free  from  doubt,"  and 
that  they  had  on  this  account  declined  to  proceed  further. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
In  the  case  of  Gerstin,  I  understood  the  application 
was  not  to  be  opposed,  because  there  the  defendant,  when 
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called  before  the  justices  and  charged  with  the  offence,  in 
express  terms  confessed  it. 

In  the  other  case,  of  Mr.  McConnell,  where  the  defend- 
ant did  not  confess  the  charge,  and  where  the  conviction 
rests  wholly  upon  the  evidence  of  the  witness  Holcroft,  1 
think  we  should  be  deviating  from  the  course  taken  by  the 
court  in  Rex  v.  Broderip  (5  B.  &  C.  239),  and  in  many 
other  cases,  if  we  were  to  order  the  mandamus  in  order  to 
compel  the  justices  to  enforce  their  conviction,  when  they 
have  a  doubt  upon  the  regularity  of  their  proceedings. 

In  regard  to  the  question  itself,  whether  the  evidence 
of  one  witness  is  sufficient  in  addition  to  the  written 
statement  or  complaint  not  preferred  personally,  but  sent 
to  the  justices  as  a  letter  might  be  sent,  there  is  ground  for 
doubting,  whether  that  will  in  this  case  support  the  con- 
viction. As  a  general  principle,  the  information  in  such 
cases  need  not  be  made  on  oath,  unless  the  statute  in 
terms  requires  it. — Basten  v.  Carewet  al  (3  B.  &  C.  649). 

This  statute  does  not  require  it  otherwise  than  by  say- 
ing (6  Wm.  IV.,  ch.  4,  sec.  2)  that  the  parly  "  may  be  con- 
victed upon  the  oath  of  any  one  credible  witness,  m  addi- 
tion to  the  informer.^'^ 

I  have  little  doubt  that  the  legislature  must  have  meant 
by  this,  that,  when  the  informer  or  person  complaining 
was  himself  a  witness,  there  must  be  another  in  addition, 
so  that  the  case  should  not  proceed  on  his  evidence  alone ; 
and  that  they  probably  meant  nothing  more  ;  but  statutes 
of  this  kind  are  not  to  receive  a  latitude  of  construction. 
And  I  am  not  prepared  to  say  that  the  point  is  so  entirely 
clear  that  one  witness  alone  will  suffice,  in  addition  to 
an  information  not  on  oath,  that  we  ought  to  compel  the 
justices  to  issue  their  warrant,  and  thus  incur  the  risk  of 
their  being  found  trespassers,  upon  a  deliberate  considera- 
tion of  the  statute.  We  should  rather,  I  think,  leave  the 
question  to  be  brought  up  by  the  objection  taken  to  the 
conviction  either  in  this  or  some  other  case,  than  anticipate 
its  decision  by  compelling  the  justices  to  act,  when  they 
sincerely  have  doubts.  It  would  be  well  if  the  legisla- 
ture were  to  remove  the  occasion  of  the  doubt. 

Rule  refused. 
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GiLMouR  V.  Hayes. 

l*arol  evidence  cannot  be  received  to  prove  that  a  deed  absolute  in  its  terms 
was  intended  only  as  a  security. 

This  was  a  motion  to  set  aside  the  verdict  in  this  case 
as  contrary  to  law  and  evidence  and  the  judge's  charge. 
The  plaintiff  declared  in  assumpsit  against  the  defendant 
as  maker  of  a  promissory  note  payable  to  Young  &  Co.,  or 
order,  dated  16lh  March,  1840,  for  £240  15s.  7d.,  payable 
one  day  after  date,  endorsed  to  the  plaintiff ;  and  on  the 
common  counts. 

The  defendant  pleaded  to  the  count  on  the  note,  that 
before  the  assignment  of  the  note  to  the  plaintiffs  he  had  ^ 
conveyed  certain  lands  to  Young  &  Co.  in  full  satisfaction 
and  discharge,  and  that  Young  &  Co.  accepted  the  land 
in  satisfaction  and  discharge,  and  to  the  other  counts,  the 
general  issue. 

Plaintiff  denied  the  truth  of  this  plea ;  and  at  the  trial 
a  deed  was  produced  and  proved  of  certain  lands  conveyed 
by  defendant  to  Young  &  Co.  in  fee  for  a  consideration 
acknowledged  of  £245,  dated  19th  January,  1840.  It 
was  a  common  bargain  and  sale  in  fee,  absolute,  with  the 
usual  covenants,  and  nothing  whatever  to  denote  that  it 
was  intended  to  be  a  security  merely.  But  it  was  proved 
by  viva  voce  evidence,  (subject  to  the  question  whether 
such  testimony  was  admissible),  that  it  was  understood 
between  the  parties  that  the  defendant  should  have  liberty 
to  redeem  by  paying  the  note  and  interest,  at  any  time 
while  Young  &  Co.  held  the  land.  In  February,  1841, 
Young  and  wife  conveyed  to  one  Ritchie  by  an  absolute 
deed  of  bargain  and  sale  in  fee,  consideration  expressed, 
£300,  which  deed  is  registered,  a  few  days  after  the  deed 
to  Young  had  been  registered  at  his  instance  ;  and  at  that 
time  Young  still  held  this  note. 

It  was  stated  at  the  trial  that  Ritchie  had  taken  the  con- 
veyance upon  a  dissolution  of  partnership  between  him, 
Young,  and  the  plaintiff  Gilmour ;  and  that  he  afterwards 
conveyed  the  estate  to  this  plaintiff.  But  that  deed  was 
not  shewn  or  proved.  The  note  seems  to  have  gone  with 
the  title  into  Ritchie's  hands  t  and  afterwards  to  the  plain- 
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tiff.  The  learned  judge  reserving  the  legal  question  upon 
the  admiSrfSibility  of  the  evidencn,  left  it  to  the  jury  to  say, 
upon  the  facts  proved,  whether  the  land  had  been  taken  in 
satisfaction  of  the  note,  or  only  as  security  ;  and  they 
found  that  the  land  was  accepted  in  satisfaction,  and  gave 
a  verdict  for  the  defendant,  concluding  (as  I  suppose)  that 
even  if  Young  had  allowed  the  defendant  the  option  of 
redeeming  while  he  held  the  title,  he  had  treated  the  land 
as  his  own  by  conveying  to  Ritchie  absolutely  and  for  a 
consideration  expressed  of  ^300. 

The  questions  are,  1st — whether  any  parol  evidence  can 
be  received  that  ihe  deed  of  defendant  to  Young  was  upon 
a  trust  or  understanding  not  shewn  by  any  thing  in  the 
deed  or  elsewhere  in  writing  ;  and,  2nd — if  it  cannot,  then 
whether  the  jury  were  warranted  in  finding  that  the  land 
was  paid  for  through  the  medium  of  this  note. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  parol  evidence  was  not  admissi- 
ble to  prove  that  the  deed  to  Young,  which,  on  the  face  of 
it,  was  an  absolute  bargain  and  sale,  was  nothing  but  a 
security,  and  nothing  but  verbal  evidence  was  here  offered. 
This  point  has  been  recently  much  considered  in  a  case 
decided  in  this  Province  of  Kirkpatrick  v.  Smith,  upon  an 
appeal  from  Chancery.  There  is  nothing  in  the  case 
before  us  to  help  the  mere  vivd  voce  evidence  of  witnesses 
swearing  to  a  verbal  understanding  of  the  parties  contrary 
to  the  express  language  of  a  deed.  It  admits  of  no  ques. 
tion  that  a  trust  cannot  be  established  in  that  manner.  It 
would  be  in  direct  contradiction  of  the  Statute  of  Frauds. 

Then,  upon  the  next  point,  there  is  no  doubt  it  can  be 
shewn  that  when  Young  took  this  conveyance  from  Hayes 
the  consideration  was  paid  through  the  medium  of  this 
\  note,  and  not  by  cash  paid  over  by  Young  to  Hayes.  It  is 
I  always  susceptible  of  proof  aliunde^  how  the  consideration 
was  paid,  though  as  to  the  fact  of  its  being  paid,  the 
receipt  on  the  deed  is  in  general  an  estoppel. 

These  are  the  legal  points  in  the  case. 

It  was  a  circumstance  certainly  to  be  attended  to  in  in- 
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vestigating  the  case  upon  the  merits  that  the  note  had  been 
left  outstanding,  and  had  not  been  taken  up  by  Hayes  when 
he  conveyed  the  land  ;  but  on  the  other  hand,  it  is  fairly 
admitted  on  Hayes'  part  that  in  the  first  instance  he  had  the 
privilege  allowed  to  him  by  Young  of  redeeming  the  land 
if  he  could,  while  Young  held  the  title.  That  would 
account  for  the  note  remaining  with  the  deed  so  long  as  it 
might  (though  by  the  mere  verbal  understanding  of  the 
parties,  not  binding  in  law)  be  retained  only  as  a  security  ; 
but  when  Young,  by  an  absolute  deed  of  bargain  and  sale, 
conveyed  the  land  to  Ritchie,  this  would  seem  to  put  an 
end  to  all  further  idea  of  security^  for  it  was  then  out  of 
Hayes'  control,  since  which  time  it  has  been  in  like  manner 
conveyed  to  Gilmour.  It  is  very  true  that  Young,  Ritchie 
and  Gilmour,  having  been  partners,  and  having  since 
dissolved  partnership,  the  deed  may  have  been  made 
in  pursuance  of  their  arrangements  among  themselves, 
and  may  have  been  intended  to  serve  merely  as  a  transfer 
of  a  supposed  security;  but  titles  to  estates  cannot  be 
affected  by  verbal  evidence  of  such  arrangements.  The 
legal  estate  has  gone  from  Young,  and  the  land  is  lost  to 
Hayes.  The  jury  have  expressly  found  that  the  land  was 
transferred  m  payment  of  the  note,  and  not  merely  as  secu- 
rity; and  their  verdict  for  the  defendant  was,  in  our  opinion, 
properly  rendered  upon  the  evidence  before  them. 

Rule  discharged. 


HoGAN  V.  McSherry  et  al. 

In  an  action  against  two  joint  makers  of  a  note,  one  having  signed  as 
surety  for  the  other,  the  note  is  not  primci  facie  evidence  only  of  a 
count  on  account  stated,  which  the  surety  may  rebut  by  shewing  the  facts. 

The  plaintiff  sued  defendants  on  a  note,  which  was 
informal,  and  on  the  common  counts.  He  afterwards,  on 
a  demurrer  being  filed  to  the  count  on  the  note,  entered  a 
nolle  prosequi  to  that  count.  To  the  common  counts  both 
defendants  pleaded  the  general  issue. 

The  question  was,  whether  Malone  could,  upon  the  trial, 
give  evidence  that  he  signed  the  writing  only  as  surety 
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for  McSherry,  on  which  account  the  wiiting  could  not 
be  received  as  proof  of  an  account  stated  on  his  part, 
though  it  might,  if  he  had  signed  the  undertaking  as 
principal. 

The  jury  found  for  the  plaintiff,  and  <£118  12s.  damages, 
and  a  nonsuit  was  moved  on  leave  reserved  at  the  trial. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  this^^rule  for  entering  a  nonsuit 
must  be  made  absolute.— 10  B.  &  C,  578 ;  3  M.  &  W. 
208 ;  3  Moore  79.  If  the  plaintiff  had  not  been  driven  to 
abandon  his  count  on  the  note  signed  by  the  defendants  as 
makers,  he  would  not,  while  resting  his  case  upon  the 
note,  have  been  liable  to  have  his  remedy  defeated  as 
regarded  Malone,  one  of  the  defendants,  by  his  setting  up 
as  a  defence  that  he  signed  merely  as  security  for  the  other 
maker,  and  that  he  was  therefore  only  secondarily  liable  on 
notice  of  the  other's  failure.  Lord  EllenhorougK s  opinion 
in  Laxton  v.  Peat,  (2  Camp.  186),  to  the  contrary  has  not 
been  sustained,  but  has  been  overruled  byFenlum  v.  Pocock 
(5  Taunt.  192),  and  by  many  later  decisions.  We  have  had 
occasion  to  determine  this  question  in  the  case  of  Robertson 
V.  Moore  and  Cronyn  (Post  646) ;  but  when  the  plaintiff, 
being  unable  to  sustain  his  action  on  the  note,  resorted  to 
the  count  on  the  account  stated,  then  the  writing  which  he 
produced,  signed  by  these  parties,  (whether  it  be  strictly  a 
promissory  note  or  not)  could  not  be  received  as  more  than 
primd  facie  evidence  of  the  account  stated,  not  conclusive 
evidence.  It  was  open  to  the  defendant  Malone  to  shew 
that  there  had  been  in  fact  no  previous  debt  or  dealing 
between  him  and  the  plaintiff,  of  which  an  account  was 
or  could  be  stated  when  the  paper  was  signed,  just  as 
he  might  rebut  the  inference,  which  the  note  might  primd 
facie  import,  of  money  lent.  The  defendant  may  shew  that 
there  was  no  antecedent  consideration,  and  then  his  liability 
must  be  left  to  rest  on  the  note  alone,  if  he  gave  one,  and 
upon  which  he  would  be  liable  of  course,  though  only  as 
surety,  upon  the  principles  which  regulate  these  commer- 
cial securities. 

Rule  absolute. 
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HiBBERT  V.  Johnston. 

Where  a  commission  to  examine  witnesses  was  put  in  at  a  trial,  and  objec- 
tion was  taken  to  its  regularity  in  the  form  of  the  return,  the  court 
would  not,  on  argument,  allow  another  objection,  which  would  have  been 
fatal  if  used  at  the  trial,  to  be  brought  up. 

At  the  trial  the  defendant  desired  to  produce  evidence 
taken  in  the  Slate  of  New  York  under  a  connmission. 
The  plaintiff  objected  that  it  could  not  be  received  because 
the  commissioners  had  not  made  their  return  to  the  com- 
mission under  their  seals. 

Besides  this  objection,  it  appeared  now  that  there  was 
another  which  was  not  taken  at  the  trial,  viz.,  that  the 
affidavit  of  due  taking  of  the  evidence  was  not  sworn  before 
the  mayor  or  chief  magistrate  of  the  city  or  place  where 
the  same  was  taken,  as  required  by  2  Geo.  IV.,  ch.  1,  sec. 
18.  It  was  sworn  before  one  of  the  Justices  of  the  Peace 
of  the  County  in  the  State  of  New  York,  where  the  com- 
mission was  executed,  who  swore  that  he  was  one  of  the 
justices,  &c.,  and  was  of  the  quorum ;  and  that  there  was 
no  justice  superior  to  him  in  the  township,  &c. 

Eccles^  for  defendant,  objected  that  this  objection  not 
having  been  taken  at  the  trial,  could  not  be  taken  afterwards, 
and  that  the  court  v/ere  not  bound  to  notice  it.  That  as  to  the 
seals  of  the  commissioners,  it  was  returned  under  seal  of 
the  commissioners  on  the  cover  inclosing  the  whole 
proceedings. 

He  contended,  besides,  that  the  defendant  was  entitled  to 
a  nonsuit  without  using  the  commission  and  evidence, 
because  the  plaintiff  did  not  prove  presentment  of  the 
bill  declared  on,  nor  any  promise  of  defendant  to  pay, 
made  with  a  knowledge  of  the  facts. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  considering  the  objections  taken  to  the  receiving 
the  evidence  under  the  commission,  the  comissioners'  seals 
upon  the  cover  enclosing  the  (jommission  and  proceedings 
have  been  determined  by  the  court  to  be  a  sufficient  com- 
pliance with  the  statute.  And  as  to  the  other  objection, 
now  for  the  first  time  stated  in  the  argument  in  hanc^ 
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the  defect  not  being  noticed  at  the  trial,  we  are  of  opin- 
ion that  we  should  be  opening  the  door  to  great  vexa- 
tion and  mischief,  if  we  were  to  attend  to  exceptions  of 
such  a  kind  after  the  evidence  had  been  heard,  and  the 
facts  gone  to  the  jury  to  decide  upon.  There  may  often 
be  room  for  objections  to  the  evidence  returned  with  a 
commission  on  account  of  some  trifling  omission  of  form. 
If  the  omission  is  noticed  and  excepted  to  before  the  evi- 
dence is  used,  then  of  course  the  court  must  consider  and 
decide  upon  it;  but  when  parties  do  not  take  the  excep- 
tions, we  must  regard  them  as  waived.  Affidavits  and 
even  written  statements  not  on  oath,  are  often  allowed  to 
be  made  in  a  civil  cause  by  consent  of  parties.  We  do 
not  mean  to  say  that  there  may  not  be  something  so 
vitally  fatal  to  the  reception  of  evidence  produced  under 
a  commission  that  the  court  might  think  it  right  to  notice 
it,  though  it  had  escaped  the  attention  of  the  parties ;  but 
for  this  objection,  not  taken  at  the  trial,  we  decline  inter, 
posing. 

Rule  discharged. 


Baldwin  et  al.  v.  McLean. 

Costs. 

Where  the  plaintiff's  cause  of  action  in  assumpsit  was  clearly  proved, 
taut  the  jury,  notwithstanding,  found  a  verdict  for  the  defendant,  the 
court  granted  a  new  trial,  although  the  amount  in  issue  was  small,  with 
costs  to  abide  the  event. 

New  trial  moved  for  without  costs,  the  verdict  being 
contrary  to  law  and  evidence,  and  the  judge's  charge. 

The  action  was  on  three  bills  of  costs  in  suits  brought 
by  the  plaintiffs  for  defendant,  and  one  Cutter,  his  partner, 
*  whom  the  defendant  survived. 

The  evidence  was  clear  to  entitle  the  plaintiffs  to  recover 
for  two  of  the  bills.  As  to  the  third,  though  the  services 
were  proved,  and  the  items  were  not  excepted  to,  there 
was  no  evidence  of  retainer.  The  jury  were  distinctly 
told  that  the  plaintiffs  were  entitled  to  a  verdict  for  the 
amount  of  the  two  first  bills,  but  they  found  a  general 
verdict  for  the  defendant. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Of  the  propriety  of  granting  a  new  trial,  there  can  be 
no  question.  The  only  doubt  we  have  had  is  upon  the 
terms  as  regards  the  payment  of  costs.  If  a  new  trial 
could  not  in  this  case  be  properly  granted,  without  the 
plaintiffs  paying  costs,  there  would  be  no  use  in  granting 
it  probably,  the  amount  claimed  being  small ;  but  many 
cases  shew  that  the  terms,  as  to  costs,  are  to  be  regulated 
by  the  sound  discretion  of  the  court  upon  a  view  of  the 
circumstances.  The  general  principle  undoubtedly  is, 
that  when  the  error  is  wholly  with  the  jury  in  finding  a 
verdict  against  evidence,  or  against  the  weight  cf  evidence, 
a  new  trial  will  only  be  granted  to  the  losing  party  upon 
the  condition  of  his  paying  costs  ;  but  the  case  of  Freeman 
V.  Price  (1  Y.  &  J.  402),  and  many  earlier  cases,  estab- 
lish the  position,  that  upon  a  proper  direction  from  the 
judge  in  a  plain  case,  when  the  evidence  is  not  conflict- 
ing, and  when  there  could  be  no  room  for  doubt,  but  the 
jury  will,  notwithstanding,  for  some  unaccountable  reason, 
take  upon  themselves  to  go  directly  in  opposition  to  the 
evidence,  and  to  the  direction  of  the  court,  it  is  discre- 
tionary in  the  court  in  such  a  case  to  grant  relief  without 
costs,  otherwise  in  cases  like  the  present  there  might  be 
an  absolute  failure  of  justice.  We  think  this  is  a  case  of 
that  description.  Upon  the  facts  of  this  case  the  court 
grants  a  new  trial  with  costs  to  abide  the  event. 


Chesnut  v.  Day  et  al. 

A  landlord  may  maintain  an  action  of  trespass  against  his  tenant  to  recover 
the  value  of  trees  cut  down  and  carried  away  by  him,  and  which  were 
not  demised  to  him,  though  growing  on  the  land  which  the  tenant  held. 

Trespass  q.  e.  /.,  with  a  count  for  cutting  timber  trees. 
Pleas — general  issue,  and  license. 

The  plaintiff  was  landlord  of  certain  premises  leased 
to  a  person  named  Baker  for  a  term  of  years,  which 
had  expired  before  the  alleged  trespass  was  commit- 
ted. The  defendants  during  the  term,  went  in  and 
occupied  by  permission  of  Baker,  the  term  being  in  fact 
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created  for  their  benefit,  though  the  lease  was  made  to 
Baker  as  a  more  responsible  person.  Defendants  held 
over  after  the  term  ended,  and  were  thus  tenants  from  year 
to  year  under  the  terms  of  the  original  lease.  In  that 
lease  the  lessee  covenanted  with  this  plaintiff,  the  lessor, 
that  he  would  cut  no  timber  trees,  &c.,  except  for  fuel  or 
rails  required  for  his  own  use,  and  he  covenanted  further 
to  permit  the  lessor  to  enter  at  all  times  to  cut  timber 
trees  wheresoever  he  might  desire.  There  was  no  express 
exception  of  the  trees  in  the  lease.  The  defendants, 
while  they  were  in  as  over-holding  tenants,  cut  some  of 
the  trees  and  made  them  into  square  timber,  and  when 
the  plaintiff  remonstrated,  they  offered  to  pay  for  them  if 
he  would  grant  them  a  new  lease  for  three  years.  The 
plaintiff  declined  this,  and  sued  them  for  trespass. 
Verdict  for  plaintiff  and  £5  damages. 

BoEiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

It  was  objected  at  the  trial  that  the  plaintiff  could  not 
bring  trespass  ;  that  the  remedy  was  either  by  action  of 
waste,  or  by  action  of  covenant.  Undoubtedly  he  had  a 
clear  remedy  on  the  covenant,  and  he  might  have  brought 
an  action  of  waste,  if,  by  the  lease,  the  trees  were  not 
excepted  from  the  demise.  If  the  effect  of  the  covenant 
was  to  except  them  from  the  demise,  and  if  the  tenancy  of 
these  defendants  is  to  be  considered  as  being  subject  to 
all  the  terms  of  the  expired  lease,  then  an  action  of  waste 
could  not  have  been  sustained,  because  there  can  only  be 
waste  of  what  is  demised.  Here  the  trees  were  not  in  law 
excepted ;  and  at  all  events  I  think  the  lease  put  the  right 
of  the  tenant  on  no  other  footing  than  the  common  law 
would  have  put  it,  if  nothing  had  been  said  in  the  lease 
about  the  timber  trees  ;  for  clearly  a  tenant  for  years  can- 
not fell  timber  and  sell  it,  he  can  only  take  it  for  his  own 
necessary  purposes  :  still  that  does  not  constitute  an  excep- 
tion of  the  trees  in  effect  from  the  demise.  There  is  this 
difference,  however,  created  by  the  lease  in  this  case,  that 
in  the  ordinary  case  of  tenant  for  years,  the  tenant,  though 
he  cannot  fell  the  trees  and  sell  them,  has  yet  a  right  to 
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have  them  continue  on  the  land  during  the  term  for  shade 
and  shelter,  and  for  ornament;  and  the  landlord  cannot 
come  and  cut  them  down.  By  the  terms  of  this  lease  the 
landlord  did  reserve  to  himself  the  right  to  enter  and  cut 
timber  trees ;  but  this  did  not  give  him  the  exclusive  right 
to  all  the  trees  as  they  stood,  for  the  tenant  had  the  right  to 
take  what  he  might  want  for  fuel  and  rails.  I  think 
therefore,  that  the  tenant,  under  the  lease,  in  cutting  the 
trees  merely,  could  not  have  been  a  trespasser,  but  he 
would  be  subject  to  an  action  of  waste  if  he  cut  them  for 
any  other  purpose  than  those  allowed  by  his  lease.  Here 
it  is  expressly  found  by  the  jury  that  the  defendants  cut 
these  trees  for  a  purpose  not  permitted  by  the  lease  which 
the  plaintiff  had  granted,  and  under  which  in  a  manner 
the  defendants  may  be  regarded  as  holding.  I  take  it  to 
have  been  made  out  at  the  trial  to  the  satisfaction  of  the 
jury  that  the  defendants  had  cut  up  the  trees  into  square 
timber,  and  disposed  of  the  timber,  and  their  offer  to  pay 
for  it  if  the  plaintiff  would  give  them  a  further  lease  im- 
plies that.  Then  it  follows  that  the  defendants  cut  the 
trees  for  a  wrongful  purpose,  or,  as  the  court  express  them- 
selves in  Blackett  v.  Lowes  (2  M.  &  Sel.  499),  for  a  foreign 
purpose"  the  legal  consequence  of  which  is,  according  to 
numerous  authorities,  that  when  they  were  thus  wrongfully 
severed,  the  tenant's  right  in  them  is  determined,  and  they 
become  exclusively  the  property  of  the  landlord  :  he  holds 
them  as  his  chattels  when  cut  down  and  made  into 
timber  for  the  market,  although  they  are  on  the  land  of 
which  the  defendants  are  in  possession  as  tenants,  in  the 
same  manner  as  he  would  hold  any  other  chattel  in  which 
he  had  all  the  property  and  the  defendant  none,  although 
it  might  happen  to  be  upon  the  land  of  defendants.  I  see 
no  reason,  nor  can  I  find  any  authority,  against  the  right  of 
the  landlord  to  bring  trespass  against  his  lessee  for  taking 
away  the  trees  under  such  circumstances.  That  waste  or 
covenant  might  have  been  brought  would  be  no  objection. 
That  the  plaintiff  might  have  brought  trover  against  these 
defendants  is  certain  on  many  express  authorities ;  and 
I  cannot  see  on  what  principle  he  might  not  legally  bring 
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trespass  for  carrying  away  a  chattel  in  which  he  had  the 
whole  and  sole  right  of  property,  and  in  which  the  ten- 
ants, after  its  wrongful  severance,  had  no  interest  what, 
ever.  It  is  a  well  settled  principle  of  law  that  the  abso- 
lute right  of  property  draws  after  it  the  right  of  immediate 
possession,  when  there  exists  no  adverse  right  restraining 
or  qualifying  such  right  of  possession ;  and  the  owner 
has  possession,  in  such  case,  in  the  eye  of  the  law  ;  that  is,  a 
constructive  possession.  In  a  case  precisely  similar  to  the 
present,  where  a  tenant  for  years  had  cut  trees  and  sold 
them,  the  Lord  Qhancellor  observed  that  the  possession  of 
the  tenant  in  such  a  case  was  the  possession  of  the  landlord ; 
meaning  that  the  trees  when  thus  wrongfully  severed  were 
constructively  in  the  possession  of  the  landlord,  who  had 
the  sole  property  in  them.  The  case  of  Channon  v.  Patch, 
(5  B.  &  C.  897),  seems  fully  to  support  this  action. 

Rule  discharged. 


Price  v.  Sullivan  et  al. 

A  constable  "who  arrests  under  a  commissioner's  writ,  may  refuse  to  take 
bail,  and  if  he  does  take  bail  the  sheriff  may  reject  them,  as  the  con- 
stable's duty  under  such  a  writ  is  only  to  deliver  the  defendants  to  the 
sheriff ;  but  if  the  sheriff  accept  them  the  bail  bond  is  good. 

Separate  actions  were  brought  by  the  plaintiif  against 
John  Sullivan  and  William  Sullivan,  as  bail  to  Edward 
Sullivan,  on  the  same  bond.  Several  special  pleas  were 
pleaded,  denying  the  issuing  of  ca.  re.,  the  making  and 
filing  of  affidavit,  &c.,  and  issues  of  fact  were  joined  In 
all.  The  only  question  brought  up  was,  whether  a  con- 
stable making  an  arrest  upon  a  ca.  re.,  issued  by  a  com- 
missioner under  the  the  statute  2  Geo.  IV.,  ch  1,  sec.  9,  could 
legally  take  a  bail  bond  without  any  direction  or  authority 
from  the  sherilf ;  and  if  he  could  not,  then  whether  the 
defendant  could  avail  himself  of  the  fact  that  this  bond 
was  so  taken,  upon  the  issue  of  "  non  est  factum.,'^''  before 
the  new  rules  of  pleading. 

The  plaintiff  relied  upon  the  sheriff's  returns  of  cepi 
corpus  on  the  writ,  and  his  assignment  of  the  bond,  as  acts 
of  adoption  which  would  render  the  bond  valid. 
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The  defendant  in  each  case  moved  for  a  nonsuit  on  the 
above  objection,  leave  being  reserved  to  him  at  the  trial. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Undoubtedly  the  statute  2  Geo.  lY.  ch.  1.,  sec.  9,  does 
not  direct  or  authorise  the  constable  making  an  arrest  upon 
a  writ  sued  out  from  a  commissioner  to  take  bail  for  the 
party's  appearance  ;  and  it  is  not  reasonable  that  he  should 
have  that  power  by  implication,  for  the  process  in  such 
cases  has  never  been  in  the  sheriff's  hands,  and  there  is 
no  privity  between  him  and  the  constable,  as  there  is 
between  him  and  a  bailiff  deputed  by  himself  to  act  in  the 
execution  of  a  writ.    The  constable  is  directed  by  the 
statute    to  arrest  the  defendant,  and  deliver  him  over  to  the 
sheriff'''*  in  order  that  he  may  be  held  to  bail  for  the  amount 
of  the  sum  endorsed,   the  evident  intention  being  to 
secure  to  the  sheriff  the  means  of  taking  such  bail  as  may 
be  responsible.    For  the  consequences  might  be  ruinous 
to  him  if  he  were  to  be  left  dependent  on  the  discretion 
of  a  constable  in  whom  he  had  reposed  no  confidence.  The 
sheriff's  bailiff,  when  he  makes  an  arrest  on  mesne  process, 
is  bound  to  take  bail  if  sufficient  sureties  are  offered  to  him, 
and  if  he  refuse  so  to  do  an  action  will  lie  against  the 
sheriff.    The  constable  acting  under  this  special  provision 
of  our  statute  is  not  the  sheriff's  bailiff,  and  is  not  bound 
to  take  bail;  but,  on  the  contrary,  is  expressly  directed  by 
the  statute  to  take  the  prisoner  to  the  sheriff  in  order  that 
he  may  take  bail.    It  then  follows  that  a  defendant  arrested 
in  a  remote  quarter  of  the  district  for  a  sum  however 
small,  which  he  may  be  able,  but  for  good  reasons  unwill- 
ing, to  pay,  may  be  taken  in  custody  of  a  constable  to  the 
County  Town,  though  he  may  be  ready  to  give  bail  by  the 
best  men  in  the  country,  and  to  ten  times  the  amount.  It 
is  a  hardship  that  he  may  be  thus  taken ;  and  the  hardship 
becom&s  much  greater  if  he  must  be,  which  is  contended 
for  here  ;  for  then  the  evil  must  be  suffered  in  all  such 
cases.    I  cannot  say  that  I  think  the  consequence  follows 
to  such  an  extent.    The  constable,  I  think,  may  very  pro- 
perly refuse  taking  bail ;  and,  on  the  other  hand,  if  he  does 
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take  it,  the  sheriff  may  undoubtedly  refuse  to  ratify  his  act, 
and  may  reject  the  bond,  in  which  case  no  responsibility 
lies  on  him  by  reason  of  the  arrest ;  but  if  instead  of 
rejecting  the  bond  he  accepts  it,  and,  as  in  this  instance, 
actually  returns  ce'pi  corpus  on  the  writ,  relying  on  the  bail 
taken,  and  assigns  the  bond,  he  admits  the  bail  to  be 
legally  taken.  It  is  right  in  its  form,  being  taken  to  the 
sheriff;  and  it  is  then  to  be  regarded  as  if  taken  by  him, 
and  is  brought  under  the  statute  23  H.  VL,  ch.  9,  which 
statute,  it  is  to  be  remembered,  does  not  make  void  all 
bonds  or  undertakings  for  the  appearance  of  parties  arrest- 
ed, but  only  such  as  shall  be  taken  contrary  to  the  statute 
by  sheriffs  or  their  officers.  When  the  invalidity  of  this 
bond  therefore  is  rested  on  the  ground  of  its  being  taken  by 
no  sheriff  or  sheriff's  officer,  it  cannot  be  said  that  the 
statute  makes  it  void.  The  pov/er  to  assign  it,  so  as  to 
enable  the  assignee  to  sue  in  his  own  name,  does  not 
depend  on  that  statute,  but  on  the  4th  Ann,  ch.  16,  sec.  20, 
which  applies  to  all  cases  where  the  sheriff  or  other  officer 
lakes  bail.  It  contemplates  no  doubt  that  the  person 
taking  the  security  is  to  assign  it,  but  the  sheriff  in  this 
case  must  be  deemed  to  have  taken  it  through  his  agent, 
when  he  afterwards  adopted  and  acted  upon  it. 

Postea  to  plaintiff. 


LiNDFORD  V.  MOSGRAVE. 

A  set-off  of  a  sum  certain  may  be  pleaded  to  a  declaration  in  debt  on  a 
submission  bond,  assigning  as  a  breach  the  non-payment  of  a  sum 
certain  awarded  to  the  plaintiflF. 

Debt  on  arbitration  bond.  The  defendant  craved  oyer, 
and  set  out  the  condition  of  the  bond,  to  perform  an 
award,  and  the  making  the  award,  by  which  he  was 
directed  to  pay  a  certain  sum  of  money,  and  pleaded  a 
set-off  to  a  larger  amount.  Special  demurrer — because 
the  plea  of  set-off  is  inadmissible  to  an  action  on  the 
bond,  although  it  might  have  been  well  pleaded  to  debt  on 
the  award.    Joinder  in  demurrer. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  objection  assigned  upon  this  demurrer  is,  that  the 
defendant  has  set  off  a  debt  due  for  rent  upon  a  demise 
against  the  plaintiff's  claim  for  money  awarded  upon  a 
submission  by  bond.  The  plaintiff  does  not  question 
that  the  defendant  might  avail  himself  of  the  set-off  if 
the  plaintiff  were  suing  on  the  award;  but  he  denies  that 
he  can  do  so  in  this  action,  where  the  plaintiff  sues  on  the 
arbitration  bond.  He  contends  that  this  case  is  within  the 
principle,  that  when  the  action  is  on  a  bond  with  a  condition 
to  do  some  act  other  than  paying  a  sum  of  money,  and 
for  the  non-performance  of  which  unliquidated  damages 
only  can  be  sued  for,  there  can  be  no  set-off. 

We  are  of  opinion  that  the  objection  is  not  sustainable. 
Unliquidated  damages  cannot  be  set  off,  nor  can  there  be 
a  set-off  to  an  action  claiming  unliquidated  damages  only. 
But  this  case  is  not  within  the  reason  of  that  principle :  the 
defendantPs  claim  here  is  for  a  debt  certain,  and  so  is  the 
plaintiff's  demand.  The  award  and  condition  must  be 
taken  together ;  and  they  shew  a  claim  to  a  precise  sum 
as  much  as  if  the  bond  were  conditioned  in  the  first 
instance  to  pay  that  precise  sum.  No  difficulty  now 
lies  in  the  way  in  a  case  like  this  on  account  of  the  debts 
being  different  in  degree.  The  case  cited  from  Barnes 
290  was  before  the  statute  8  Geo.  II.,  ch.  24,  was  passed, 
and  is  therefore  not  applicable. 

Judgment  for  defendants  on  demurrer. 


Baby  v.  Davenport. 

A  plea  to  debt  on  bond  conditioned  to  perform  the  award  of  arbitrators  to 
be  made  in  writing,  that  the  arbitrators  did  not  make  any  award  in 
■writing  under  their  hands,  was  held  bad  on  special  demurrer. 

Debt  on  arbitration  bond.  Plea — setting  out  con- 
dition of  the  bond  on  oyer,  to  perform  the  award  of 
certain  arbitrators  to  be  made  in  writing  on  or  before 
a  particular  day,— that  the  arbitrators  did  not  make 
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any  award  in  writing  under  their  hands  on  or  before  that 
day. 

Special  demurrer — because  the  condition  is  only  to 
make  the  award  in  writing,  and  the  plea  gives  a  larger 
effect  to  the  condition  than  it  ought. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiff  is  entitled  to  judgment.  The  de- 
fendant, in  pleading  that  the  arbitrators  made  no  award 
in  writing  under  their  hands"  when  it  was  only  required 
by  the  submission  that  they  should  make  their  award  in 
writing,  seems  to  exact  something  more  than  the  submiss- 
ion makes  necessary,  and  the  plea  is  therefore  at  least 
bad  in  point  of  form.  It  is  not  for  him  to  say  that  the 
words  so  used  by  him  have  no  signification  :  they  are  a 
departure  from  the  submission,  something  engrafted  upon 
it ;  and  the  defendant  has  no  right  to  throw  it  on  the 
the  plaintiff  to  determine  whether  the  words  mean  any- 
thing more  than  the  submission  or  not.  But  in  fact  I 
think  they  do  mean  something  more;  and  that  the  plea  is 
therefore  bad  in  substance  also.  The  arbitrators  might 
make  their  award  in  writing  without  signing.  There  is  some 
meaning  in  the  words  "  under  their  hand."  The  case  in  6 
Taunt.  625,  Everard  v.  Paterson,  is  in  point. 

Judgment  for  plaintiff  on  demurrer. 


Conger  v.  Hutchinson. 

Where  in  trover  for  bills  of  exchange  the  defendant  pleaded  a  lien  by 
agreement,  and  the  plaintiff  replied  a  tender,  without  averring  that  the 
sum  tendered  was  sufficient,  the  replication  was  held  bad  on  general 
demurrer. 

Trover  for  a  bill  of  Exchange.  Plea  of  lien  by  agree- 
ment. Replication — As  to  the  plea  of  the  defendant  by  him 
secondly  above  pleaded,  as  to  the  second  bill  of  exchange 
mentioned  in  the  said  declaration,  the  plaintiff  says,  that 
after  the  delivery  of  the  said  second  bill  of  exchange  to 
the  defendant  as  such  pledge  and  security  as  aforesaid, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the 
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said  31st  day  of  July  in  the  year  first  aforesaid,  he,  the 
plaintiff,  was  ready  and  willing  to  pay  to  the  defendant, 
and  then  tendered  and  offered  to  the  defendant,  a  large 
sum  of  money,  to  wit,  the  sum  of  £30  8s.  4Jd.  in  satis- 
faction and  discharge  of  the  said  sums  of  money  so 
endorsed  on  the  said  writs  of  attachment,  and  of  the 
interest  accruing,  and  of  the  defendant's  fees  due  thereon 
as  aforesaid,  for  which  the  said  second  bill  of  exchange 
mentioned  in  the  said  declaration  was  so  delivered  to  the 
defendant  as  such  pledge  and  security  as  aforesaid,  and 
then  requested  the  defendant  to  deliver  up  and  return  to 
the  plaintiff  the  said  second  bill  of  exchange  in  the  said 
declaration  mentioned  ;  but  the  defendant  then  neglected 
and  refused  to  receive  the  said  sum  so  tendered  as  afore- 
said, and  to  deliver  up  and  return  to  the  plaintiff  the  said 
second  bill  of  exchange  mentioned  in  the  said  declaration, 
but  converted  and  disposed  of  the  same  to  his  own  use,  in 
manner  and  form  as  in  the  said  declaration  mentioned, 
and  this  the  plaintiff  is  ready  to  verify. 

Demurrer — The  point  raised  was,  that  the  replication 
was  insufficient,  because  it  did  not  allege  that  the  sum 
tendered  was  sufficient  to  satisfy  the  amount  of  lien. 
Joinder  in  demurrer. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  think  that  it  was  necessary  that  the  plaintiff  should 
expressly  say  that  the  sum  tendered  was  sufficient.  The 
precedents  are  so.  It  should  not  be  left  to  the  court  to 
make  the  computation,  and  they  could  not  in  this  case, 
because  the  interest  was  from  a  day  laid  under  a  videlicet ; 
and  we  cannot  say  when  the  defendant  might  prove  that 
the  writs  were  endorsed,  and  consequently  cannot  say 
how  much  was  due  for  interest  when  the  tender  was 
made. 

Judgment  for  defendant  on  demurrer. 
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Clute  V.  MacPherson. 

In  trespass,  a  plea  that  the  defendant  is  not  guilty  of  the  grievances,  instead 
of  trespasses,  laid  to  his  charge,  is  bad  on  demurrer. 

Trespass  de  bonis  asportatis:  "And  the  said  defendant 
sailh  that  he  is  not  guilty  of  the  said  supposed  grievances 
above  laid  to  his  charge,  or  either  of  them,  or  any  part 
there rof,  in  manner  and  form  as  the  said  plaintifl  hath 
above  thereof  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

Special  demurrer — because  plea  is  pleaded  as  to  a 
count  in  case  instead  of  trespass. 

Robinson,  C.  J. — I  think  we  must  hold  this  plea  bad  on 
special  demurrer.  The  general  issue  in  trespass  in  allud- 
ing to  the  injuries  complained  of  should  call  them  "  tres- 
passes." The  word  grievances  would  equally  apply  to 
the  conversion  or  the  alia  enormia^  though  these  might 
be  insufficient  to  sustain  the  action.  The  forms  of  plead- 
ing in  this  respect  should  be  observed. 

Judgment  for  plaintiff  on  demurrer. 


Robertson  et  al.  v.  Moore  and  Cronyn. 

Action  on  a  promissory  note  made  by  M.  and  endorsed  by  C.  Pleas  by  M., 
general  issue  and  set-off,  and  by  C,  general  issue,  set-off,  and  release. 
The  plaintiffs  took  issue  on  M.'s  pleas,  and  entered  a  nolle  prosequi  as  to  C. 

Held  by  Robinson^  C.  J.,  and  Macaulay,  J.,  that  inasmuch  as  the  plaintiffs 
confessed  by  their  nolle  prosequi  that  C.  had  a  set-off  sufficient  to  meet  the 
note,  they  could  not  recover  the  amount  against  the  other  defendant ;  and  by 
Jones,  J.,  and  Hagerman,  J.,  that  they  were  not  precluded  from  doing  so. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
for  £50,  drawn  by  Moore,  dated  11th  January,  1842,  and 
payable  three  months  after  date  to  the  order  of  George 
Cronyn  at  the  office  of  the  Bank  of  Montreal.  The 
defendants  were  both  sued  in  one  count  as  maker  and 
indorser,  and  common  counts  were  added.  Moore  plead- 
ed general  issue,  and  set-off,  and  Cronyn,  general  issue, 
set-off,  and  a  release. 

The  plaintiffs  took  issue  on  Moore's  pleas,  and  entered  a 
nolle  prosequi  as  to  Cronyn. 
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At  the  trial  it  was  contended  by  the  defendant's  counsel, 
that  the  nolle  prosequi  as  to  Cronyn  after  his  plea  of  set-off 
admitted  the  set-off,  and  was  evidence  of  payment  of  the 
note  as  regarded  both  the  maker  and  indorser. 

The  learned  judge  overruled  this  objection. 

Cronyn  was  offered  as  a  witness  for  the  defendant,  but  it 
was  objected  that  he  was  incompetent,  and  so  ruled  by  the 
learned  judge.    Verdict  for  the  plaintiff,  £54  2s.  6d. 

The  defendant  Moore  moved  for  a  new  trial  for  misdi- 
rection, for  the  rejection  of  a  competent  witness,  and 
because  the  verdict  was  against  the  plaintiff's  admission 
on  the  record. 

Robinson,  C.  J.-— -I  am  of  opinion  that  Cronyn  was  not  a 
competent  witness.  He  admitted  that  the  note  was  made  for 
his  accommodation  ;  and  that  if  Moore  were  compelled  to 
pay  it  to  the  plaintiffs  he  must  be  liable  to  Moore  for  the 
amount ;  and  as  he  would  of  course  not  be  liable  to  these 
plaintifls  in  any  event,  being  released,  he  has  therefore  a 
direct  interest  in  defeating  this  action,  because  the  recovery 
in  effect  would  be  against  himself,  and  if  he  can  defeat  it  he 
goes  for  ever  free,  so  that  his  interest  is  only  on  one  side. 
The  statute  7  Wm.  IV.,  cannot  make  him  a  good  witness. 
It  does  not  apply  to  such  a  case  ;  for  if,  upon  the  evidence 
which  he  might  give,  there  should  be  a  verdict  for  the 
defendant,  all  possibility  of  recovery  against  him  will  be 
at  an  end.— 4  Taunt.  469  ;  Gow's  Rep.  113.  He  would 
not  require  to  make  use  of  the  verdict  in  this  action,  for 
there  could  be  no  proceeding  against  him.  The  verdict 
that  may  be  therefore  given  in  this  case  necessarily  affects 
his  interest,  and  that  renders  him  incompetent.  Upon  the 
point  moved,  that  the  releasing  Cronyn  has  in  law  the  effect 
of  discharging  Moore,  that  is  clearly  not  so  ;  and  there- 
fore, if  Cronyn  had  been  admitted  to  prove  the  note  an 
accommodation  note,  it  would  not  have  helped  Moore. 
The  doctrine  laid  down  in  Fentum  v.  Pocock,  5  Taunt.  195, 
over-ruling  a  nisi  prius  decision  of  Lord  Ellenborough  in 
Laxton  v.  Peat,  2  Camp.  185,  is  now  fully  received  and 
established,  that  the  acceptor  of  an  accommodation  bill,  or 
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which  is  the  same  thing,  maker  of  an  accommodation  note, 
is  not  discharged  by  releasing  the  drawer  or  indorser,  or 
by  indulgence  shewn  him.  Of  course  if  the  release  was 
given  because  the  note  had  been  in  any  way  satisfied  by 
the  indorser  Cronyn,  there  could  be  no  remedy  afterwards 
against  the  maker ;  not  simply  on  account  of  the  release, 
but  on  account  of  the  payment  or  satisfaction  which  led 
to  it.  The  next  point  in  the  case  is  the  objection  that  there 
uac  be  no  recovery  against  Moore  upon  this  note,  since  the 
plaintiff  has  acknowledged  upon  record  that  he  has 
received  satisfaction.  This  turns  upon  the  nolle  'prosequi 
entered  as  to  Cronyn  ;  and  entered  expressly  because  the 
plaintiff  cannot  deny  the  pleas  which  he  has  pleaded  in 
his  defence,  one  of  which  is  a  plea  of  set-ofF  to  a  larger 
payment  than  the  note.  The  question  is,  whether  that  is  not 
an  acknowledgment  by  the  plaintiffs  that  they  are  satisfied. 
They  admit  they  owe  the  indorser  a  debt  larger  than  the 
demand  of  the  note  ;  and  that  their  demand  for  the  note 
is  therefore  satisfied  under  the  statute  of  set-off,  since  the 
defendant  has  chosen  to  set-ofF  his  debt  against  it. — See 
1  Wils.  90;  2  M.  &  S.  444.  If  the  nolle  prosequi  were 
entered  after  the  defendant  Cronyn  had  pleaded  merely 
some  matter  of  personal  discharge,  as  bankruptcy,  ne 
unques  executor^  &c.,  of  course  the  plaintiffs  could  proceed 
against  the  others.  Nokeetal.  v.  Ingham,  1  Wils,  90,  is  a  case 
of  that  kind.  The  question  is,  when  pleas  of  that  des- 
cription are  pleaded  with  others  that  go  to  the  action,  as 
the  case  is  here,  whether  the  plaintiffs,  confessing  that 
they  cannot  deny  the  several  matters  pleaded  by  the  defend- 
ant" must  be  taken  to  mean  all  the  several  matters ;  and 
whether,  if  one  of  the  pleas  goes  to  the  action,  and  not 
merely  to  the  personal  discharge  of  that  defendant,  the 
nolle  prosequi  must  in  that  case  be  taken  as  a  confession 
upon  record  by  the  plaintiffs  of  matter  which  wholly 
defeats  their  right  to  recover  upon  the  cause  of  action 
sued  upon ;  and  whether  such  confession  upon  record  in 
Cronyn's  plea  can  be  applied  by  the  other  defendant  as 
evidence  of  payment  of  the  note  upon  the  issues  taken  by 
him.  * 
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It  does  seem  to  me  that  the  decisions  of  Lord  Kenyon 
in  Chandler  v.  Parkes  et  al.,  3  Esp.  76,  and  of  Lord 
EllenhorougJi  in  JaflVay  v.  Frebain  and  others,  5  Esp.  47, 
if  followed  out  to  their  legitimate  consequences,  would 
compel  us  to  say  that  the  plaintiff  in  this  case  cannot 
recover  against  Moore  after  having  upon  the  same  record 
acknowledged  that  he  has  no  right  to  recover  against  the 
other  defendant  Cronyn,  because  (among  other  reasons)  he 
is  indebted  to  Cronyn  upon  a  mutual  dealing  to  a  larger 
amount,  which  set-off  thus  admitted  has  been  pleaded 
under  the  statute,  and  thus  becomes  a  bar  to  his  demand 
on  the  note  ;  a  bar  not  grounded  on  any  matter  of  personal 
exemption  merely,  but  on  his  confession  that  the  note, 
which  can  of  course  be  recovered  only  once,  has  been 
indirectly  satisfied  by  one  of  the  parties  to  the  note.  I 
think  what  is  said  by  Mr.  Justice  Dennison  in  Noke  v. 
Ingham,  and  the  opinion  staled  on  this  subject  by  Mr. 
Sergeant  Williams  in  his  note  to  1  Saunders  207  (note  2) 
would  lead  to  this  conclusion,  and  Mr.  Tidd  in  his  Prac- 
tice seems  to  me  to  be  careful  not  to  state  any  thing  from 
which  it  might  be  inferred  that  when  one  of  several 
defendants  pleads  a  matter  which  goes  to  the  action  the 
plaintiff  can  enter  a  nolle  prosequi  as  to  him,  acknowledg- 
ing expressly  the  truth  of  his  defence,  and  can  still  proceed 
and  recover  against  the  other  defendant.  But  Mr.  Arch- 
bold  in  his  practice  lays  down  the  principle  thus :  "  In 
actions  upon  contracts  against  several  defendants,  if  the 
defendants  sever  in  their  pleas,  and  any  of  them  plead 
bankruptcy,  ne  unques  executor^  or  any  other  matter  in  his 
personal  discharge,  although  he  plead  also  to  the  action 
of  the  writ,  the  plaintiff  may  enter  a  nolle  prosequi  as  to 
him  and  proceed  against  the  others."  This  comes  up 
fully  to  the  case  before  us,  and  he  cites  in  support  of 
his  position  Moravia  et  al.  v.  Hunter  and  Glass,  2  M.  &  S. 
444,  in  which  Hunter  pleaded  non-assumpsit  (a  plea  to 
the  action)  and  bankruptcy,  which  went  only  to  his  personal 
discharge.  Glass  having  pleaded  non-assumpsit,  the  plain- 
tiffs "  inasmuch  as  they  cannot  deny  the  several  matters 
above  pleaded  by  the  said  Hunter,  freely  here  in  court 
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confess  that  they  will  not  further  prosecute  their  suit 
against  him  and  they  proceeded  against  Glass,  and 
obtained  a  verdict  against  him.  It  was  moved  in  arrest 
of  judgment,  that  the  plaintiffs  having  entered  a  nolle  pro- 
sequi as  to  Hunter  upon  the  several  matters  pleaded  by 
him,  had  confessed  the  non-assumpsit  as  well  as  the  other 
pleas;  and  therefore  the  other  defendant.  Glass,  was  also 
discharged  (because  they  had  thereby  confessed  that  there 
was  no  such  contract  as  that  upon  which  they  had  sued). 
But  the  court  held  that  the  nolle  prosequi  was  in  effect 
only  a  confession  that  as  far  as  regards  Hunter  he  had  a 
defence  on  the  matter  pleaded  by  him.  We  must  abide 
by  this  authority,  which  seems  no  where  overruled  ;  and 
the  more  readily  in  this  case,  because  I  have  no  doubt 
that  in  fact  the  plaintiffs  intended  to  admit  the  release 
merely,  and  not  the  satisfaction  of  the  nole  by  a  set-off, 
for  which  plea  it  is  not  slated  that  there  was  any  pretence. 
The  justice  of  the  case  therefore  is  carried  into  effect  by 
holding  that  the  nolle  prosequi  is  nothing  more  than  a 
mere  relinquishment  of  the  remedy  against  Cronyn,  on 
account  of  his  having  a  defence  on  the  matters  pleaded 
by  him,  though  I  confess  that  without  the  authority  of 
the  case  of  Moravia  et  al.  v.  Hunter  and  Glass,  I  should 
have  hesitated  so  to  consider  it.  It  is  to  be  remembered 
also  that  by  our  statute  permitting  this  action  against  the 
maker  and  indorser  of  a  note,  they  are  to  be  considered 
as  if  they  were  sued  separately  for  all  purposes,  except 
the  mere  form  of  proceeding,  which  may  serve  to  make 
a  difference  in  favour  of  the  plaintiff,  though  for  my  own 
part  I  do  not  see  that  it  could  affect  this  question. 

Upon  the  authority  of  the  case  I  have  cited  of  Moravia 
V.  Hunter  and  Glass,  I  am  of  opinion  that  on  this 
point  of  the  nolle  prosequi^  also,  we  must  decide  against 
the  setting  aside  this  verdict,  and  that  the  rule  for  a  new 
trial  should  therefore  be  discharged. 

Jones,  J. — Upon  the  question  as  to  the  admissibility  of 
Cronyn*s  testimony,  I  think  he  was  incompetent.  It  was 
the  interest  of  Cronyn  to  defeat  the  action,  because,  if  the 
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plaintiffs  recovered  against  the  defendant  Moore,  he  would 
be  liable  to  reimburse  Moore  for  so  much  money  paid  to 
his  us5e,  the  note  having  been  given  by  Moore  for  his 
accommodation,  and  having  a  release  from  the  plaintiffs, 
he  was  not  liable  on  the  note. 

As  to  the  second  point,  a  nolle  prosequi  as  to  one  defend- 
ant on  account  ot  any  matter  pleaded  in  his  personal  dis- 
charge, such  as  bankruptcy  or  ne  unques  executor,  in  a 
joint  action  of  indebitatus  assumpsit,  would  not  be  a  bar 
to  the  action  against  the  other  defendant,  nor  does  a  plain- 
tiff' by  entering  a  nolle  prosequi  preclude  himself  from 
commencing  another  action  against  the  defendant  as  to 
whom  such  nolle  prosequi  may  have  been  entered — 3  T. 
R.  511.  But  this  I  take  to  be  the  case  only  when  the 
nolle  prosequi  is  entered  in  the  usual  form  as  follows: 
"  And  hereupon  the  said  plaintiff  freely  here  in  court  con- 
fesses that  he  will  not  further  prosecute  his  suit  against 
the  said  defendani,"  or  after  issue  joined,  "  that  he  will 
not  proceed  any  further  as  to  the  issue  joined,"  as  in  Noke 
et  al.  v.  Ingham.  When,  however,  a  nolle  prosequi  is 
entered  in  the  form  adopted  in  the  case  under  considera^ 
tion,  by  which  the  plaintiffs  admit  upon  record  the  truth 
of  a  plea  which  goes  to  bar  their  right  to  recover  altogether, 
it  must  operate  not  merely  as  a  discontinuance,  but  as  a 
retraxit^  and  be  a  bar  to  any  other  action  against  the  same 
defendant  or  any  other  person.  In  Noke  et  al.  v.  Ingham 
before  referred  to,  Mr.  Justice  Dennison  says  that  if  one 
defendant  were  to  plead  a  plea  that  was  to  go  to  the  action 
of  the  writ,  he  thought  it  might  then  have  a  different 
construction.  It  is  an  admission  upon  record  which 
could  be  evidence  against  the  plaintiffs  in  any  other 
action.  If,  for  example,  in  an  action  upon  a  note,  the 
defendant  pleads  payment,  and  the  plaintiff  enters  a  nolle 
prosequi^  alleging  merely  that  "  he  will  not  further  prose- 
cute his  suit  against  the  defendant,"  it  amounts  to  a  dis- 
continuance, and  is  in  effect  the  same  as  a  nonsuil,  and 
does  not  preclude  the  plaintiff  from  commencing  another 
action  ;  but  if  he  choose  to  add  that  he  "cannot  deny  the 
matter  above  pleaded,"  when  it  goes  to  the  whole  cause 
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of  action,  it  is  in  my  opinion  a  bar  to  any  future  action, 
and  amounts  to  a  retraxit.  Mr.  Sellon  in  his  practice, 
2  Vol.,  337,  says,  when  the  nolle  prosequi  goes  to  the 
whole  cause  of  action  it  operates  in  effect  as  a  retraxit ; 
and  such  judgment  of  nolle  prosequi  would  be  pleaded  in 
bar  to  a  new  action  for  the  same  cause,  and  refers  to  the 
case  of  Burton  against  Sir  Thomas  Stirling  (Cro.  Jac. 
217),  where  the  plaintiff,  intending  to  enter  a  discontinu- 
ance, and  bring  a  new  action  of  debt,  by  the  negligence 
of  the  attorney,  entered  a  nolle  prosequi  in  that  form  which 
was  afterwards,  upon  an  action  on  the  bond,  pleaded  in 
bar  and  held  to  be  a  bar  to  the  action.  So  if,  with  the 
plea  of  payment,  he  should  also  plead  bankruptcy,  which 
is  a  personal  discharge,  and  the  plaintiff  should  enter  a 
nolle  prosequi  in  the  form  adopted  in  this  case,  viz.,  "that 
he  cannot  deny  the  several  matters  above  pleaded,"  I 
think  he  must  be  equally  barred,  because  he  admits  each 
of  the  several  matters  pleaded.  It  cannot  be  taken  to 
mean,  that  as  he  cannot  deny  all  the  matters,  his  admission 
may  be  taken  to  extend  only  to  such  matters  as  would  not 
operate  as  a  bar  to  any  future  action.  If  that  were  intend- 
ed, the  nolle  prosequi  should  be  in  this  form  "  as  the  plain- 
tiff cannot  deny  the  matter  secondly  above  pleaded  (bank- 
ruptcy) he  will  not  further  prosecute  his  suit."  The  plea 
of  set-off,  admitted  by  the  plaintiffs  to  be  true,  I  consider 
quite  as  much  a  bar  to  any  future  action  as  a  plea  of 
payment ;  and  as  the  holder  of  a  note  can  only  recover 
payment  from  one  of  the  parties  to  the  note,  and  the  plain- 
tiffs here  have  upon  record  admitted  that  the  defendant 
Cronyn,  sued  as  indorser,  has  a  set-off'  against  them  to  the 
amount  of  the  note,  they  could  afterwards  support  no 
separate  action  against  Moore,  the  maker.  If  this  con- 
clusion is  right,  it  appears  to  me  quite  clear  that  this  verdict 
against  Moore  should  be  set  aside.  The  action  under  the 
statute,  as  it  regards  the  rights  of  the  parties,  must  be 
considered  in  the  same  manner  as  if  the  act  had  not  been 
passed,  and  the  plaintiffs  had  brought  separate  actions 
against  the  maker  and  indorser.  The  8th  section  of  the 
act  is,  "  that  the  rights  and  responsibilities  of  the  several 
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parties  to  any  such  bill  or  note,  as  between  each  other, 
shall  remain  the  same  as  though  this  act  had  not  been 
passed."  Had  separate  actions  been  brought,  I  have  no 
doubt  the  defendant  Moore  could  have  availed  himself 
of  the  record  in  the  case  against  Cronyn  to  prove  any 
admission  which  would  be  a  defence  in  this  action  against 
himself,  and  unless  he  would  be  allowed  on  the  trial  to 
look  at  that  part  of  the  record  in  this  action  in  which  the 
plaintiffs,  by  entering  the  nolle  prosequi  as  to  Cronyn,  admit 
the  same  facts,  and  advance  it  as  evidence  in  his  behalf, 
his  rights  would  not  remain  "the  same  as  though  the  act 
had  not  been  passed."  The  case  of  Moravia  and  another 
against  Hunter  and  Glass  (2  M.  &  S.,  444),  is  unlike  the 
present.  That  was  indebitatus  assumpsit.  Hunter  plead- 
ed non-assumpsit  and  bankruptcy,  and  Glass  pleaded 
non-assumpsit,  only.  As  to  Hunter,  the  plaintiff  entered 
a  nolle  prosequi  in  the  same  form  as  the  one  adopted  in 
this  action,  and  proceeded  to  judgment  against  Glass. 
This  judgment  was  sustained  by  the  court,  but  there  was 
no  plea  upon  the  record  which  shew^ed  a  discharge  to 
the  action  altogether,  or  that  the  plaintiffs  had  been 
paid  their  demand,  and  consequently  had  no  claim  against 
either  defendant.  Hunter  pleaded  separately  that  he 
did  not  undertake  and  promise  in  manner  and  form  as 
the  plaintiflfs  had  set  out  in  their  declaration  :  that  is,  that 
he  did  not  jointly  promise  with  Glass.  If  Hunter  had 
pleaded  nothing  more,  a  nolle  prosequi  could  not  have 
been  entered  as  to  him,  so  as  to  have  enabled  the  plaintiflfs 
to  proceed  against  Glass,  because  the  plaintiffs  declared 
upon  a  joint  undertaking,  and  they  mast  have  proved  his 
promise  as  laid,  and  recovered  against  both  or  neither  ; 
in  such  a  case,  if  one  defendant  even  allows  judgment  to 
pass  against  him  by  default,  the  plaintiff  cannot  enter  a 
nolle  prosequi  as  to  the  other  who  pleads,  and  take  his 
judgment  against  the  one  who  admits  the  action.  So 
where,  in  a  similar  action,  one  defendant  pleads  infancy, 
the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  him  and  pro- 
ceed against  the  other;  but  he  must  discontinue  his  action 
altogether,  and  commence  anew  against  the  one  who  is 
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alone  liable  in  law  (3  Esp.  C.  N.  P.  76).  It  is  only  when 
something  arises  subsequent  to  the  promise  or  undertaking, 
which  operates  as  a  personal  discharge  to  one  defendant, 
sued  with  another  on  a  joint  contract,  that  the  plaintiff  can 
enter  a  nolle  prosequi  as  to  him  and  proceed  against  the 
other.  It  appears  to  me  therefore,  that  in  the  case  of 
Moravia  et  al.  v.  Hunter  et  al.,  the  effect  of  the  plea  of 
non-assumpsit  by  Hunter  could  not  have  been  well  con- 
sidered. The  plea  of  bankruptcy  being  a  personal  dis- 
charge of  Hunter,  the  court  seem  to  have  regarded  his 
plea  of  non-assumpsit  as  in  no  wise  affecting  the  plaintiff's 
right  to  recover  against  Glass,  although  the  contract  was 
joint  in  its  inception.  This  seems  to  me  irreconcileable 
with  the  decision  in  the  case  of  the  plea  of  infancy.  From 
that  case  it  appears  to  me  the  plaintiffs  should  have  discon- 
tinned  against  both,  if  Hunter's  plea  of  non-assumpsit  was 
true  as  admitted,  and  proceed  in  another  action  against 
Glass  alone.  The  release,  it  appears,  was  not  intended  to 
operate  as  a  discharge  of  Cronyn  on  this  note,  although  it 
does  so  in  law,  and  as  the  plaintiffs  by  the  form  of  their 
nolle  prosequi  inadvertently  admitted  the  set-off,  the 
justice  of  the  case  being  with  the  plaintiffs,  I  am  pleased 
that  the  judgment  I  am  compelled  to  give  adverse  to  the 
plaintiffs'  right  1o  recover,  will  be  ineffectual,  for  the  court 
being  divided,  the  defendant  lakes  nothing  by  his  motion. 

McLean,  J. — This  action  was  brought  on  a  promissory 
note,  made  by  defendant  Moore,  and  indorsed  by  Cronyn. 
The  defendant  Moore  pleads  the  general  issue  and  set-off, 
and  Cronyn  pleads,  in  addition  to  the  general  issue,  a  set- 
off and  release.  The  plaintiffs  took  issue  on  the  pleas  of 
non-assumpsit  and  set-off  by  Moore,  and  entered  a  nolle 
prosequi 'dQ  to  Cronyn,  in  which  it  is  stated  "that  inasmuch 
as  the  plaintifis  cannot  deny  the  several  matters  pleaded 
by  the  defendant  Cronyn,  they  fully  confess  they  will  not 
further  prosecute  their  suit  against  him." 

The  other  defendant  on  the  trial  contended  that  inas- 
much as  the  plaintiffs  confessed  that  Cronyn  had  a  set-ofi 
sufficient  to  meet  the  note,  ihey  could  not  recover  the 
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amount  from  him.  The  verdict  was  rendered  for  Ihe 
plaintiff  subject  to  the  opinion  of  the  court  as  to  the 
objection  of  the  defendant.  In  considering  this  case,  it  is 
to  be  regarded  as  a  distinct  action  against  Moore,  the 
maker  of  the  note  ;  and  the  question  is,  whether  the 
defendant  can,  avail  himself  of  any  proceeding  upon  the 
same  note  against  another  party  which  shews  a  payment 
or  discharge. 

There  can  be,  I  think,  no  doubt,  that  if  payment  had 
been  pleaded  by  Cronyn,  the  indorser,  and  confessed  in 
the  nolle  j)'^osequi  by  the  plaintiffs,  it  would  have  been  a 
bar  to  the  recovery  of  the  plaintiffs  upon  the  note  against 
Moore,  inasmuch  as  a  note  admitted  to  be  paid  is  thereby 
discharged,  and  can  afford  no  cause  of  action.  I  cannot 
draw  any  distinction  between  a  plea  of  payment,  and  a 
set-off  in  such  a  case.  By  the  admission  on  the  record,  it 
appears  that  Cronyn  has  a  claim  against  the  plaintiffs 
exceeding  their  claim  against  him,  and  the  plaintiffs 
having  sued  Cronyn,  and  admitted  his  set-off,  are  precluded 
from  proceeding  to  recover  the  amount  of  the  note  from 
the  maker. 

In  the  case  of  Moravia  et  al.  v.  Hunter  and  Glass  f  4  M.  & 
S.  444),  Hunter  pleaded  non-assumpsit  and  bankruplcy, 
and  Glass  pleadin<^  non-assumpsit,  it  was  there  held  ihat 
the  nolle  prosequi  entered  as  to  Hunter  confessing  his 
pleas,  "  was  in  effect  only  a  confession  that  as  far  as 
regarded  Hunter  he  had  a  defence  to  the  action  on  the 
matters  pleaded  by  him."  That  case  is  so  far  different 
from  this,  that  the  plea  of  non-assumpsit  was  not,  even 
though  admitled  as  to  Hunter,  a  bar  to  the  action.  It  does 
not  appear  what  the  nature  of  that  action  was,  or  whether 
the  defendants  were  liable  only  jointly,  or  joinily  and 
severally,  and  I  cannot  but  think  that  it  would  be  going 
contrary  to  the  plainest  principles  of  pleading  and  evidence 
to  consider  that  case  a  guide  in  this  instance.  Under  the 
particular  circumstances  of  this  case,  if  the  plaintiffs  did 
not  choose  to  confess  the  set-off  pleaded  by  Cronyn,  and 
thus  free  themselves  from  further  proceeding  in  the  suit, 
they  should  have  entered  the  nolle  prosequi,  merely  con- 
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fessing  the  release  given  to  him,  and  then  they  might  have 
proceeded  against  Moore  as  the  maker,  who  was  not  dis- 
charged by  any  general  release  of  debts  given  to  the 
indorser. 


Brown  v.  Williams. 

3  Vic.  ch.  21 — Pound-keeper — Trespass, 

A  potind-keeper  cannot,  under  3  Vic.  ch.  21,  detain  and  sell  an  animal 
seized  by  him  for  damage  done  to  his  own  close,  but  only  such  as  shall  "be 
brought  to  him"  by  some  other  party. 

In  trespass  against  a  pound-keeper  for  seizing  and  selling  plaintiff's  horse, 
the  defendant,  in  justifying  his  act,  because  the  plaintiff  had  not  paid 
him  the  damages  awarded  according  to  the  statute,  must  shew  that  he 
was  in  a  position  to  claim  such  damages,  and  set  out  in  his  plea  the 
existence  of  all  those  facts  from  which  his  right  arises. 

The  plaintiff  sued  in  trespass.  First  count — that  de- 
fendant, on  the  loth  day  of  August,  1842,  in  Aylmer,  in 
the  London  District,  seized,  took  and  distrained  certain 
horses  and  cattle  of  the  plaintiff  (enumerating  them),  of 
the  value  of  £50,  and  impounded,  kept  and  detained  them 
for  a  long  space  of  time,  viz,  fifteen  days. 

Second  count. — That  the  defendant,  on  the  day  and  year 
aforesaid,  at  Aylmer  aforesaid,  seized,  took,  and  drove 
away,  horses  and  cattle  of  the  plaintiff,  and  converted  and 
disposed  of  the  same  to  his  own  use. 

The  defendant  pleaded  the  general  issue,  and  a  second 
plea,  "  that  the  horses  and  cattle  were  doing  damage  in 
his  close  in  the  Township  of  Malahide ;  that  he  therefore 
seized  them  as  a  distress,  and  impounded  them  in  the 
common  pound  in  the  said  Township  of  Malahide,  in  the 
division  in  which  the  close  is  situated,  and  detained  them 
for  the  time  in  the  declaration  mentioned.  That  he  (the 
defendant)  was  the  pound-keeper  duly  chosen  for  that 
division,  and  having,  within  forty-eight  hours  after  the  im- 
pounding duly  notified  the  plaintiff  that  the  horses  and  cattle 
were  so  impounded,  and  the  plaintiff  having  neglected  tore- 
deem  them,  and  not  having  objected  to  the  damage  claimed 
within  forty-eight  hours,  defendant  caused  notice  of  sale, 
&c.,  to  be  put  up,  and  the  plaintiff  not  having  paid  the 
pound-keeper's  fees,  and  the  charges  and  damages  awarded 


BROWN  V.  WILLIAMS. 


657 


to  defendant,  the  same  having  been  appraised  according  to 
the  statute,  &c.,  defendant,  on  the  3rd  of  December,  1842, 
within  the  Division,  &c.,  according  to  the  notice,  sold  a 
certain  colt  or  filly  of  the  plaintiff,  being  one  of  the  said 
horses  in  the  first  and  second  counts  mentioned,  to  satisfy 
the  said  fees,  charges  and  damages,  as  he  lawfully  might, 
and  there  and  then  returned  the  rest  of  the  horses  and  cattle 
to  the  plaintiff,  which  are  the  trespasses  complained  of." 

The  plaintiff  replied  to  this  "that  as  to  the  seizing, 
taking,  and  distraining  of  the  horses,  jprecludinon^  because, 
after  the  taking  and  impounding  of  the  horses  in  the  name 
of  a  distress  as  in  the  second  plea  mentioned,  viz.,  on  the 
30th  August,  1842,  at  Malahide,  &c.,  the  defendant  convert- 
ed and  disposed  of  the  said  horses  to  his  own  use,  in  man- 
ner and  form  as  he  hath  above  thereof  complained  against 
him.  And  as  to  the  seizing,  taking  and  distraining  the  cattle 
in  the  declaration  and  plea  mentioned,  that  the  defendant 
seized,  took  and  distrained  the  said  cattle  "  at  another  and 
a  different  time,  viz.,  on  the  7th  August,  in  the  year  afore- 
said, and  at  another  and  different  place,  to-wut,  at  Mala- 
hide aforesaid  in  the  district  aforesaid,"  and  this,  &c., 
and  prays  judgment  as  to  the  seizing,  taking  and  distraining 
the  cattle. 

The  defendant  rejoined,  "  that  after  the  taking  and 
distraining  the  horses  and  cattle  as  in  the  declaration  and 
second  plea  mentioned,  he  (defendant)  being  the  pound- 
keeper  for  the  division  of  Malahide  in  which,  &c.,  and 
having  within  twenty-four  hours  notified  three  disinterested 
freeholders  of  the  said  township  to  appraise  the  damage 
and  judge  of  the  fences,  the  said  freeholders  having 
appraised  the  damage  at  6s.  3d.,  and  viewed  the  fence, 
and  having  delivered  their  award  in  writing,  subscribed 
with  their  hands  to  defendant  as  pound-keeper  within 
twenty-four  hours  after  their  being  notified,  fee,  and  de- 
fendant having,  within  forty-eight  hours  after  the  distress, 
notified  the  plaintiff  of  the  premises,  and  plaintiff  having 
refused  to  redeem  the  said  animals,  or  to  pay  the  damages 
or  costs  of  distress,  &c.,  defendant  caused  notice  to  be 
given  in  writing  for  fifteen  days  of  the  sale,  &c.,  sold 
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one  of  the  colts  to  satisfy  the  damages  and  costs,  on  the 
3rd  of  Decennber,  and  returned  the  rest  of  the  horses  and 
cattle  to  the  plaintiff,  absque  hoc,  that  "  he  is  guilty  of 
seizing,  taking  and  distraining  the  cattle,  oxen  and  steers, 
at  any  other  time  or  place,  or  for  any  other  purpose,  or  of 
converting  the  same  or  said  horses,  or  any  part  thereof,  to 
his  own  use,  in  manner  and  form  as  in  the  plaintiff 's  repli- 
cation is  alleged,  and  this,  &c." 

The  plaintiff  demurred  to  this  rejoinder  specially,  for  the 
following  causes,  viz.,  that  the  plaintiff  has  replied  a  con- 
version of  the  horses  to  the  use  of  the  defendant,  and  de- 
fendant has  (in  his  rejoinder)  justified  as  if  the  plaintiff 
had  replied  a  conversion  of  the  said  cattle  as  well  as  the 
horses;  and  that  the  award  mentioned  in  the  rejoinder  is 
not  set  out,  nor  does  it  appear  what  it  was. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  argument  of  this  demurrer,  the  defendant  has 
excepted  to  the  replication  as  being  bad  in  substance  ;  and 
the  plaintiff  on  his  part  denies  the  sufficiency  of  the 
defendant's  plea.  We  have  therefore  found  it  necessary 
to  consider  the  pleadings  in  their  order;  for  it  is  of  little 
importance  to  enquire  whether  the  replications  or  rejoin- 
ders are  defective,  if  the  plea  offers  no  substantive  defence 
to  the  action. 

The  plaintiff  complains  that  the  defendant  took  and 
drove  away  his  horses  and  cattle,  and  converted  and  dis- 
posed of  them  to  his  own  use.  The  defendant  answers  all 
these  alleged  injuries  by  saying  that  the  horses  and  cattle 
were  doing  damage  to  his  close  in  the  said  Township  of 
Malahide  (which  is  no  where  mentioned  before  in  the 
record) ;  that  he  therefore  took  them  as  a  distress,  and 
impounded  them  in  the  Township  of  Malahide  ;  that  he 
was  himself  the  pound-keeper  duly  appointed,  &c. ;  that 
he  gave  the  plaintiff  notice,  who  neglected  to  redeem 
them  ;  and  that  the  plaintiff,  not  having  objected  to  the 
amount  of  damage  claimed,  he  gave  notice  of  sale,  and  the 
plaintiff  not  having  paid  the  fees,  damages  and  charges, 
(omitting  to  state  the  amount  of  either,)  he  on  the  3rd. 


BROWN  V.  WILLIAMS. 


659 


of  December  following  sold  a  colt  or  filly,  being  one  of  the 
horses  mentioned  in  the  declaration,  to  satisfy  the  damages 
fees  and  charges,  and  returned  the  rest  of  the  horses  and 
cattle  to  the  plaintiff.  This  is  the  substance  of  the 
defence. 

The  first  thing  to  be  kept  in  view  is,  that  in  all  defences 
of  this  description,  it  is  necessary  that  the  defendant  should 
shew  that  he  strictly  pursued  the  authority  the  law  gives 
him,  so  far  as  concerns  the  right  to  distrain  and  sell.  It  is 
only  as  respects  the  superior  courts  of  record  that  any 
presumption  is  to  be  entertained  in  support  of  their  juris- 
diction. When  a  person  justifies  under  the  process  of  an 
inferior  court,  he  must  take  care  to  shew  that  all  those 
circumstances  existed  which  are  necessary  for  giving  the 
court  jurisdiction  ;  and  though  the  principle  cannot  be 
stricter,  the  reason  for  it  is  stronger,  when  applied  to  those 
few  cases  when  a  party  is  allowed  to  give  himself  a  remedy 
without  the  intervention  of  any  tribunal;  and  to  take  the 
law  as  it  were  into  his  own  hands,  as  in  distresses,  dama- 
ge feasant,  or  for  rent.  There,  as  it  has  been  frequently 
laid  down  by  the  courts  in  England,  he  must  shew,  when  the 
legality  of  his  act  is  questioned,  that  he  has  been  right  in 
omnibus^  for  nothing  will  be  intended  in  his  favour.  He 
must  shew  all  that  is  requisite  for  giving  him  the  authority 
to  do  what  he  has  assumed  to  do  ;  not  that  every  infor- 
mality will  of  necessity  make  him  a  trespasser.  The  dis« 
tinciion  on  that  point  is  well  known.  But  he  must  shew 
in  his  plea  a.  clear  right  to  use  the  remedy.  Another 
principle  in  these  defences  is,  that  a  wrongful  conversion 
of  the  goods  distrained  will  make  the  parly  distraining  a 
trespasser  ah  initio. 

The  plea  before  us  cannot,  in  my  opinion,  be  sustained 
without  infringing  upon  both  these  principles. 

The  first  question  that  has  been  raised  is,  whether  the 
pound-keeper  could  legally  act  as  he  has  averred  he  has 
done  in  his  own  case. 

At  first  it  appeared  to  me  that  he  could  not,  consistently 
with  the  statute ;  and  though  I  have  doubted  upon  this 
point  since,  1  am  still  of  that  opinion.    The  remedy  by 
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distress  for  damage  done,  is  a  common  law  right  by  the 
law  of  England  ;  and  there  is  no  doubt  that  the  very„prin- 
ciple  of  the  remedy  was,  that  the  person  trespassed  upon 
could  himself  seize  the  cattle  while  they  were  doing 
damage,  and  keep  them  till  he  was  satisfied  for  the  injury. 
Legislative  provision  has  been  made  in  England  for 
placing  this  remedy  on  a  fit  and  convenient  footing  as 
regards  the  owner  of  the  cattle  ;  but  the  remedy  has  never 
been  carried  there  beyond  the  power  of  detaining  till  the 
damages  and  charges  are  paid.  The  power  of  selling  the 
distress  in  such  cases  is  a  new  right  given  in  this  province 
by  our  statutes ;  and  the  statutes  giving  such  a  person  a 
right  cannot,  as  I  think,  be  extended  by  any  latitude  of 
construction.  Then  again,  I  think  it  is  not  competent  to 
the  defendant  avowing  for  a  distress  damage  feasant,  to 
adhere  to  the  statute  or  cast  it  aside,  as  he  pleases.  He 
cannot  justify  one  or  more  facts  of  his  proceeding  under 
the  common  law  of  England,  and  rest  his  defence  for 
other  facts  under  our  statute.  The  legislature  has  regu- 
lated the  remedy  by  special  provisions  from  the  beginning 
to  the  end.  The  defendant  evidently  rests  his  defence 
upon  an  authority  given  by  the  statute,  and  which  is  no 
where  else  to  be  found ;  and  he  must  stand  or  fall  accord- 
ing as  he  is  warranted  by  the  statute  in  what  he  has  done. 
Now  he  has  stated  in  his  plea  thai  he  sold  one  of  the 
plaintiff's  horses  to  satisfy  the  damages  awarded,  and  the 
fees  and  charges.  If  he  had  a  right  to  do  this,  then  this 
fact,  which  he  confesses,  establishes  nothing  against  him. 
If  he  had  not  the  right,  it  is  a  wrongful  conversion,  and 
though  it  would  be  a  conversion  of  but  one  of  the  horses, 
it  would  have  the  same  legal  effect  of  making  the  defend- 
ant a  trespasser  ah  initio^  as  if  he  had  wrongfully  converted 
all  the  horses  and  cattle.  If  the  statute  had  allowed  the 
defendant  to  give  the  special  matter  of  his  justification  in 
evidence  under  the  general  issue,  and  upon  the  trial  it  had 
been  proved  that  he  had  wrongfully  converted  one  of  the 
horses,  then  the  plaintiff  must  have  succeeded  in  the 
action ;  and  if,  in  pleading  his  defence  specially,  the 
defendant  has  admitted  a  conversion  by  him  of  one  of  the 
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plaintiff's  horses,  which  conversion  is  by  his  own  shewing 
wrongful,  then  the  effect  must  be  the  same  as  if  the 
wrongful  conversion  had  been  proved  upon  a  trial.  Now, 
independently  of  several  defects  in  the  plea,  in  the  mode 
of  setting  forth  the  defence,  some  of  which  seem  to  be 
substantial  defects,  I  take  the  conversion  here  to  be  wrong- 
ful, according  to  the  defendant's  own  shewing,  for  two 
reasons :  1st — because  I  think  a  pound-keeper  cannot, 
under  the  statute,  detain  and  sell  an  animal  seized  by 
himself  for  damage  done  to  his  close,  but  only  such  as 
shall  "  be  brought  to  him"  by  some  other  party,  who  shall 
give  to  him  as  public  officer  a  written  statement  of  the 
damage  done.  The  statute  3  Vic.  ch.  21,  sec.  32,  is 
express  on  that  point.  He  is  only  authorised  to  "impound 
such  animals  as  may  be  delivered  to  him  by  any  persons 
resident  within  his  division,  taking  up  the  same."  The  34lh 
clause  requires  that  the  person  taking  the  animal  to  the 
pound-keeper  shall,  within  twenty-four  hours,  stale  in 
writing  to  the  pound-keeper  the  amount  which  he  claims 
for  damages  ;  and  the  35th  clause  provides  that  if  those 
damages  are  not  paid  in  a  certain  time,  the  pound-keeper 
shall  notify  three  disinterested  freeholders  to  meet  and 
estimate  the  damages  and  report  upon  the  sufficiency  of 
the  fences.  Now,  these  provisions  cannot  be  carried  into 
effect  by  the  pound-keeper  acting  in  his  own  case.  Nor 
do  I  believe  the  legislature  would  have  thought  it  reason- 
able to  allow  him  to  select  the  three  persons  who  were  to 
estimate  the  damages  which  he  might  be  entitled  to 
receive.  It  is  nothing  to  the  purpose,  in  my  opinion,  to 
argue  that  by  the  common  law  of  England  an  individual 
might  impound  cattle  found  trespassing  on  his  lands,  and 
detain  them  till  the  damages  were  paid  him.  This  is  a 
peculiar  statute,  giving  powers  that  the  common  law 
never  gave,  to  be  executed  through  a  public  officer,  acting 
for  others,  and  not  for  himself.  If  the  legislature  should 
think  it  safe  and  right  to  enable  the  pound-keeper  to  exer- 
cise the  same  powers,  where  he  is  himself  the  party 
trespassed  upon,  they  can  do  so  by  an  addition  to  their 
enactments,  and  they  would  require  some  special  modifica- 
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tion  to  suit  the  case  ;  but  we  cannot  give  the  power  upon 
any  idea  of  its  being  reasonable  that  the  pound-keeper 
should  have  it.  It  is  sufficient,  in  my  opinion,  that  the 
statute  does  not  give  it,  but  in  its  language  virtu- 
ally denies  it ;  and  the  statute  is  one  that  must  be  strictly 
construed,  because  it  gives  a  summary  proceeding,  penal 
in  its  nature  ;  and  there  is  nothing  repugnant  to  reason 
in  this  public  officer  being  unable  to  act  upon  these  pro- 
visions in  his  own  case.  He  has  still  his  remedy  by  action 
for  any  trespass  committed  upon  him;  and  the  instances 
are  numerous  in  which  public  officers  are  disabled  from 
exercising  their  authority  in  their  own  behalf;  atid  this  not 
merely  in  cases  where  those  officers  are  judicial.  If  my 
judgment  on  this  point  is  correct,  then  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer,  for  the  defence 
would  fail  throughout.  But  there  are  other  grounds  on 
which,  in  my  opinion,  that  the  plea  is  bad  in  substance. 
The  defendant  justifies  his  sale  of  the  horse,  because  the 
plaintiff  would  not  pay  him  the  amount  of  certain  damages 
awarded,  together  with  charges  and  fees,  not  shewing 
what  was  the  amount  of  those  damages,  charges  or  fees, 
nor  shewing  that  the  award  was  made  in  writing  in  such 
manneV,  and  upon  such  proceedings  as  the  statute  requires 
— 1  Vic.  ch.  21,  sec.  35:  but  before  he  could  be  justified 
selling  the  plaintiff's  horse,  because  he  had  not  paid  him 
the  damages  awarded  according  to  the  statute,  he  must 
shew  that  he  was  in  a  situation  to  insist  upon  the  payment 
of  those  damages.  The  statute  expressly  directs  that  the 
appraisers  shall  in  the  first  place  view  the  fences  of  the 
party  trespassed  upon,  and  determine  whether  it  is  a  law- 
ful fence,  according  to  the  township  regulations  ;  and  if 
so,  "they  shall  then  appraise  the  damage  done,  and  shall 
reduce  their  award  to  writing."  Now,  the  defendant 
claims  an  absolute  right  to  damages  awarded,  without 
shewing  that  the  sufficiency  of  the  fences  had  been  first 
determined,  although  that  point  is  expressly  required  to  be 
ascertained  first ;  and  the  appraisers  have  no  authority  to 
award  damages  till  that  has  been  settled.  At  the  end  of 
the  same  (35th)  clause,  there  is  a  proviso  which  makes  the 


MANNERS  V.  BOULTON. 


663 


owner  of  the  animals  trespassing  liable  to  damages 
without  regard  to  the  sufficiency  of  his  fences,  if  the 
animals  were  such  as  were  at  the  time  prohibited  from 
running  at  large  by  the  township  regulations.  This  may 
have  been  a  case  of  that  description  ;  but  if  it  were, 
then  the  defendant's  plea  should  have  set  out  that  fact, 
and  so  have  shewn  the  award  to  be  such  as  he  was 
entitled  to  enforce.  But  he  has  done  neither  the  one  thing 
nor  the  other,  and  relies  upon  the  award  of  damages  alone, 
without  shewing  that  those  facts  existed  which  were 
necessary  for  giving  a  right  to  award  damages.  On  this 
ground,  also,  I  am  of  opinion  that  the  plea  is  bad.  I  refer 
to  the  cases  of  Dye  v.  Lealherdale  and  Simpson,  (3  Wils. 
20),  Gargrave  v.  Smith  (1  Salk.  221),  and  to  2  Wilson, 
313,  and  1  T.  R.,  20  ;  Cro.  Jac.  147,  for  the  principle  that 
a  wrongful  conversion  of  a  distress  makes  the  party  dis- 
training a  trespasser  ah  initio.  It  is  held  in  many  cases 
that  where  the  defendant  in  his  plea  well  answers  the 
seizing  and  detaining,  he  sufficiently  answers  the  tres- 
pass ;  and  that  if  the  plaintiff  means  to  rely  upon  a 
wrongful  conversion  as  making  the  defendant  a  trespasser 
ah  initio^  he  must  new-assign  such  conversion  as  the  injury 
for  which  he  claims  damages.  But  these  are  cases  in 
which  the  wrongful  conversion  is  not  disclosed  in  the  plea, 
as  it  is  here.  If  the  defendant  in  this  case,  after  justifying 
the  seizing  and  detaining,  had  stated  that  because  the 
cattle  were  doing  damage,  he  killed  them  or  sold  them, 
and  applied  the  money  arising  from  the  sale  to  his  own 
use,  I  have  no  doubt  that  he  must  then  have  been  held  to 
have  confessed  a  trespass,  and  the  same  consequence  must 
follow  whenever  the  plea  itself  confesses  a  conversion 
which  is  not  apparently  legal. 


Manners  v.  Boulton. 

Where  a  party  at  the  trial  does  not  except  to  the  charge  of  the  judge,  he 
cannot  afterwards  urge,  on  a  motion  for  a  new  trial,  that  there  was  a  mis- 
direction, although  the  charge  be  in/act  open  to  exception. 

This  was  an  action  on  the  case  against  the  defendant,  for 
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maliciously,  and  without  any  probable  cause,  arresting  the 
plaintiff. 

The  defendants  pleaded  not  guilty. 

At  the  trial  at  the  last  assizes  for  the  District  of  New- 
castle, it  appeared  that  on  the  16lh  of  February,  1841,  the 
defendants  issued  a  capias  ad  respondendum^  not  bailable, 
out  of  this  court  against  the  plaintiff,  which  was  served  on 
the  following  day.  On  the  18th  a  capias  bailable  was  sued 
out  in  the  same  action  upon  the  afiidavit  of  D.  E.  Boulton, 
one  of  the  defendants  stating  "  that  the  plaintiff  was 
indebted  to  the  defendants  in  the  sum  of  .£300  for  money 
lent  and  advanced,  paid,  laid  out  and  expended,  by  the 
defendants  for  the  use  of  the  plaintiff,  and  at  his  request; 
and  also  for  other  money  had  and  received  by  the  plaintiff 
to  the  use  of  the  defendants.    And  further,  that  the  said 

D.  E.  Boulton  was  apprehensive  that  the  plaintiff  would 
leave  this  province  without  satisfying  the  debt;  and  that 
he  did  not  cause  the  process  to  be  sued  out  from  any  vexa- 
tious or  malicious  motive  whatever."  The  writ  was 
indorsed  for  bail  for  £300.  It  was  delivered  to  the  sheriff 
on  the  same  day  (18th  of  February),  and  executed  on  the 
following  day  at  Bond  Head.  The  plaintiff  was  brought 
by  the  bailiff  from  Bond  Head  to  Cobourg,  and  remained 
at  his  house  till  the  Tuesday  following  (22nd),  when  bail 
was  entered. 

The  plaintiff  and  defendants  had  at  one  time  carried  on 
business  at  Bond  Head,  and  had  been  upon  intimate  terms. 
A  dissolution  of  the  limited  partnership  took  place,  the 
plaintiff  selling  out  his  interest  to  George  S.  Boulton,  D. 

E.  Boulton,  and  B.  Clarke.  The  plaintiff,  at  the  same  time 
carried  on  business  as  a  shop-keeper  on  his  own  account. 
Some  time  before  the  arrest  it  was  understood  that  the 
plaintiff  proposed  removing  to  Montreal.  D.  E.  Boulton 
had  ineffectually  attempted  to  settle  accounts  with  the 
plaintiff,  and  had  been  informed  by  a  Mr.  Ray,  resident  at 
Bond  Head,  that  he  believed  the  plaintiff  was  about  to 
leave  the  province,  and  assigned  the  grounds  of  his  belief 
to  be  the  proposed  transfer  by  the  plaintiff  of  a  house  and 
lot  in  Bond  Head  to  his  brother-in-law,  Andrews ;  his 
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obtaining  £500  from  the  firm  of  Gillespie,  Moffatt  &  Co., 
Montreal,  to  be  expended  in  the  purchase  of  wheat,  of 
which  he  had  purchased  none;  his  having  a  sale  of  his 
goods  for  cash;  and  other  .circumstances  connected  with 
his  business.  There  was  evidence  to  shew  that  Charle;s 
Clarke  was  aware  of  the  intended  arrest,  and  concurred  in 
the  proceeding  before  it  took  place;  and  that  he  was 
interested  in  the  suit,  although  not  a  parly  to  ii.  Benja- 
min Clarke  was  present  when  the  writ  was  delivered  to 
the  sheriff,  conversed  with  Mr.  D.  E.  Boulton  respecting 
their  claim,  and  also  concurred  in  the  proceeding.  Some 
evidence  was  given  to  shew  that  George  S.  Boulton 
assented  to  the  arrest  after  it  took  place,  although  not 
aware  of  the  proceeding  at  the  time  it  occurred. 

On  the  part  of  the  plaintiff,  it  appeared  that  he  had  a  large 
real  estate  much  encumbered;  merchandize  to  a  consider- 
able amount;  and  at  that  time  a  negotiable  note  made  by 
D.  E.  Boulton,  and  indorsed  by  George  S.  Boulton,  for 
£300,  payable  in  two  years. 

The  learned  judge  told  the  jury  that  if,  from  all  the 
facts  laid  before  them,  they  came  to  the  conclusion  that  the 
defendants  had  a  reasonable  or  a  probable  cause  for  the 
apprehension  w^hich  was  sworn  to,  their  verdict  should  be 
for  the  defendants;  but  that  if  they  thought  the  facts  did 
not  afford  such  reasonable  grounds  of  apprehension,  their 
verdict  must  be  for  the  plaintiff.  The  learned  judge  did 
not  direct  the  jury  that  he  considered  the  facts  proved 
sufficient  to  shew  a  probable  cause  for  the  arrest,  although 
his  charge  led  to  that  conclusion.  During  the  last  term 
the  defendants  moved  for  a  new  trial  for  misdirection,  upon 
the  ground  that  the  learned  judge  was  bound  to  direct  the 
jury  that  the  facts  proved  constituted  probable  cause. 

The  case  was  tried  before  a  special  jury,  who  gave  a 
verdict  for  the  plaintiff,  with  fifty  pounds  damages,  against 
D.  E.  Boulton,  Charles  Clarke,  and  Benjamin  Clarke,  and 
found  the  defendant  George  S.  Boulton  not  guilty.  It  was 
a  second  trial.  On  the  former  trial  the  jury  gave  a  verdict 
against  all  the  defendants,  with  £1000  damages,  which 
was  moved  against,  and  set  aside  for  excessive  damages, 
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on  payment  of  costs.  The  charge  of  the  learned  judgft 
on  that  occasion  was  like  that  on  the  present,  as  it  regard- 
ed the  question  of  probable  cause,  and  no  exception  was 
taken  to  it  on  the  trial,  nor  on  the  motion  for  a  new  trial  on 
that  ground.  At  the  last  trial  the  judge's  charge  was 
given  without  any  exception  on  the  part  of  the  defendants 
as  to  the  manner  in  which  the  law  was  laid  down,  or  the 
facts  submitted  to  the  jury. 

Jones,  J.,  delivered  the  judgment  of  the  court. 

In  order  to  sustain  an  action  for  a  malicious  arrest,  it 
is  necessary  for  the  plaintiif  to  shew  a  want  of  probable 
cause  and  malice  on  the  part  of  the  defendant.  —  2 
Bing.  N.  C,  217;  11  Ad.  &  El.  4S3 ;  Cro.  Jac.  193. 
Cro.  Eliz.,  71;  2  Buls.  284;  Sayer,  1;  3  Esp.,  7.-^ 
The  former  is  a  question  of  law  for  the  decision  of  the 
court,  and  the  latter  a  question  of  fact  for  the  determina- 
tion of  the  jury.  Want  of  probable  cause  is  sometimes 
stated  to  be  a  mixed  question  of  law  and  fact,  but  by  this 
nothing  more  is  meant  than  that  the  jury  should  deter- 
mine whether  the  facts  which  shew  a  want  of  probable 
cause  are  true  when  there  is  conflicting  evidence,  the 
judge  deciding  what  facts,  if  proved  to  the  satisfaction  of 
the  jury,  constitute  a  want  of  probable  cause. — 2  B.  &  C. 
693  ;  1  T.  R.  520.  And  it  is  also  a  question  of  fact  to 
be  left  to  the  jury,  whether  the  defendant,  acting  upon  the 
advice  of  counsel,  acted  honestly  on  the  faith  of  the  opinion 
hfe  had  obtained  previously  that  the  party  might  lawfully  be 
arrested.  In  Candell  v.  London,  1  T.  R.  250  note,  Buller^  J., 
says  to  the  jury,  "  Two  questions  are  to  be  determined  : 
1st— whether  the  facts  in  evidence  are  true  :  2nd— -whether, 
if  true,  they  shewed  a  want  of  reasonable  or  probable 
cause  ;"  and  the  learned  judge  added,  "  what  is 
reasonable  or  probable  cause  is  matter  of  law ;"  and  he 
then  gave  his  opinion  upon  the  case.  The  case  of  Davis  v. 
Hardy  (6  B.  &  C.  225),  shews  clearly  the  duty  of  the  judge- 
There  the  plaintifPs  witnesses  having  made  out  a  primd 
facie  case  of  want  of  probable  cause,  and  the  defendant's 
witness  having  added  a  circumstance,  which,  in  the  judge's 
opinion,  altered   the  effect  of  the  evidence  previously 
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given,  tbe  judge,  as  there  was  no  ground  lor  imputing 
perjury  to  the  last-mentioned  witnesses,  took  upon  him- 
self to  pronounce  that  there  was  probable  cause,  and  to  non- 
suit ;  and  the  court  held  that  he  had  done  right.  But  the  case 
of  Panton  v.  Williams  (1  G.  &  D.  604),  in  the  Exchequer 
Chamber  (upon  error  from  the  Queen's  Bench),  is  clear  and 
conclusive  as  to  the  duty  of  the  judge  in  cases  of  this  sort. 
It  was  one  in  which  the  question  of  reasonable  and  proba- 
ble cause  depended,  not  upon  a  few  simple  facts,  but 
upon  facts  which  were  numerous  and  complicated,  and 
upon  inferences  to  be  drawn  therefrom.  Lord  Denman^ 
C.  J.,  told  the  jury  that  the  question  for  them  to  con- 
sider was,  whether  the  defendant  had  acted  maliciously 
and  without  reasonable  or  probable  cause  in  procuring 
the  plaintiff  to  be  indicted  for  forgery ;  and  having 
summed  up  the  evidence,  he  further  directed  the  jury 
that  if  they  thought  there  was  reasonable  and  pro- 
bable cause  for  taking  those  steps  against  the  young 
woman,  their  verdict  must  be  for  the  defendant."  And 
his  lordship  further  stated  that  it  appeared  to  him  that  it 
was  not  a  question  of  law,  in  a  case  of  this  sort,  whether 
there  was  reasonable  or  probable  cause,  but  that  it  was 
altogether  a  question  of  fact  for  the  jury,  and  that  he 
should  act  wrong  if  he  should  take  the  question  from  their 
consideration.  To  this  charge  the  counsel  excepted, 
insisting  that  his  lordship  was  bound  to  state  to  the  jury 
what  facts,  if  proved,  would  amount  to  probable  cause, 
leaving  to  them  only  the  question  whether  they  believed 
the  evidence  adduced  in  order  to  prove  such  facts;  and 
insisting  that  certain  facts  proved  did  constitute  probable 
cause,  and  that  the  judge  ought  not  to  have  left  the 
question,  whether  there  was  or  was  not  probable  cause  for 
the  prosecution,  to  the  jury,  as  a  question  for  them,  without 
telling  them  what  would  be  probable  cause.  The  opinion 
of  the  court  was  delivered  by  Tindaly  C.  J.  His  lordship 
says,  "  That  the  rule  of  law  is,  that  nothing  is  to  be  left  to 
the  jury  but  the  truth  of  the  facts  proved,  and  the 
justice  of  the  inferences  to  be  drawn  from  such  facts,  both 
being  investigations  which  fall  within  the  legitimate 
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province  of  the  jnry,  whilst  at  the  same  time  they  should 
receive  the  law  from  the  judge.    That  according  as  they 
find  the  facts  proved  or  not  proved,  and  the  inferences 
warranted  or  not,  there  was  reasonable  and  probable 
ground  for  the  prosecution,  or  the  reverse  ;  and  such  being 
the  rule  of  law  where  the  facts  are  few  and  the  case  simple, 
we  cannot  hold  it  otherwise  where  the  facts  are  more 
numerous  and  complicated.    It  is  undoubtedly  attended 
with  greater  difficulty  in  the  latter  case,  to  bring  before  the 
jury  all  the  combinations  of  which  numerous  facts  are 
susceptible,  and  to  place  in  a  distinct  point  of  view  the 
application  of  the  rule  of  law,  according  as  all  or  some 
only  of  the  facts  and  inferences  are  made  out  to  their 
satisfaction ;  but  it  is  equally  certain  that  the  task  is 
not  impracticable  ;  and  it  rarely  happens  but  that  there 
are  some  leading  facts  in  each  case  which  present  a 
broad  distinction  to  their  view,  without  having  recourse  to 
the  less  important  circumstances  which  have  been  brought 
before  them.    Upon  the  whole,  as  the  question  both  of 
law  and  of  fact  was  left  in  this  case  entirely  to  the  jury, 
we  think  the  exception  must  be  allowed,  and  that  there 
must  be  a  venire  de  novo,^^  In  the  case  under  consideration, 
it  seems  the  learned  judge  entertained  the  opinion,  and  I 
think  correctly,  that  there  was  a  reasonable  and  probable 
cause  for  the  arrest,  but,  nevertheless,  told  the  jury  that  if, 
from  all  the  facts  laid  before  them,  they  came  to  the  con- 
clusion that  the  defendants  had  a  reasonable  or  probable 
cause  for  the  apprehension  which  was  sworn  to,  the  ver- 
dict should  be  for  the  defendants.    I  am  of  opinion  that 
this  was  a  misdirection.    It  was  for  the  judge  himself  to 
say  whether  the  facts  proved  constituted  probable  cause. 
If  the  facts  had  been  disputed,  or  there  had  been  any 
ground  for  doubting  the  evidence  of  the  witnesses  who 
proved  them,  it  should  have  been  left  to  the   jury  to 
say  whether  the  facts  which  constituted  probable  cause 
had  been  proved.— 3  Doug.   137,  140;   1  Taunt.  10;  6 
Taunt.  36  ;  Stark.  Ev.  469  ;  7  Taunt.  309 ;  2  Ad.  &  El. 
133 ;  2  Dyer,  140. — But  inasmuch  as  no  exception  was 
taken  to  the  charge,  nor  any  thing  said  by  the  counsel 
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for  the  defendants  which  evinced  any  dissatisfaction  as 
to  the  manner  in  which  the  learned  judge  submitted  the 
question  of  probable  cause  to  the  jury,  I  will,  on  that 
ground  alone,  consent  that  the  rule  be  discharged,  my 
brothers  being  of  the  opinion  that  under  the  circumstances 
of  the  case  the  verdict  should  not  be  distm'bed. 

It  is  probable  that  if  the  judge's  attention  had  been 
called  to  the  exception  now  taken,  he  would  have  corrected 
his  charge  by  withdrawing  from  the  consideration  of  the 
jury  the  question  of  probable  cause. 

Rule  discharged. 


A  DIGEST 

OF  THE 

CASES  REPORTED  IN  THIS  VOLUME 


ABATEMENT. 
See  Practice,  2. 
Action  against  sheri^ — Plea,  auter 
action.'] — In  an  action  against  a  sheriff 
and  his  sureties  on  their  covenant, 
under  3  Wm.  IV.,  ch.  8,  it  is  a  good 
plea  in  abatement  that  another  action 
for  the  same  cause  is  pending  against 
the  sheriff  alone.  Commercial  Bank 
V.  Jarvis  et  al.,  257. 


ABSCONDING  DEBTOR. 
See  Sheriff,  2. 
If  a  person  seeks  to  set  aside  an 
attachment  issued  against  him  as  an 
absconding  debtor,  on  the  ground  that 
he  never  lived  nor  was  in  this  country 
for  such  time  or  purpose  as  to  make 
him  come  under  the  absconding 
debtors'  act,  he  should  make  those 
facts  appear  clearly  to  the  court;  and 
the  court  discharged  a  rule  to  set 
aside  an  attachment,  where  those  facts 
were  not  distinctly  made  out,  and  the 
party  had  not  described  himself  in  his 
affidavit  as  the  defendant  in  the  suit. 
Smith  V.  The  Niagara  Harbour  and 
Dock  Company,  555. 

ACCOMMODATION  NOTE. 
See  Bills  and  Notes,  3,  4>, 

ACTION. 
See  Apprentice.— Assumpsit,  2. 


Debt.  —  Distress,  1.  —  Money 

PAID. 

An  action  will  not  lie  on  a  decree 
or  judgment  of  a  foreign  court  which 
is  not  final  in  its  nature,  but  merely  to 
do  some  act,  as  to  save  a  party  harm- 
less and  indemnified,  Gauthier  v. 
Routh,  602. 


ADMINISTRATOR. 
See  Bills  and  notes,  8. — Cogno- 
vit— Limitations  (Statute  of), 
3. 

Misconduct  by  administrator  in 
securing  his  own  debt.] — An  admin- 
istrator, being  a  creditorof  theintestate, 
in  order  to  secure  his  own  debt,  con- 
fessed judgment  to  his  friend  the 
plaintiff,  to  whom  the  intestate  owed 
nothing,  with  the  understanding  that 
the  lands  in  his  hands  should  be  sold 
under  the  judgment,  and  the  proceeds 
paid  over  to  him  by  the  plaintiff.  A 
judgment  having  been  given,  and  exe- 
cution issued,  in  pursuance  of  this 
arrangement,  the  court,  on  the  appli- 
cation of  the  tenant  of  the  land,  set 
aside  the  proceedings  with  costs. 
Bonistiel  v.  McMaster,  32, 

ADMISSIONS. 
See  Limits,  1. 
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ADVERSE  HOLDING. 
See  Limitations  (  Statute  of), 
5,  6. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

See  Malicious  Arrest. 


AGENT. 

See  Principal  and  Agent. 


AGREEMENT. 
See  Statute  of  Frauds. 


ALIEN. 

Conveyance  of — Defence  of  alien- 
©o-e.] — The  conveyance  of  an  alien 
is  good,  except  as  against  the  Crown ; 
and  where  a  subject  has  conveyed  to 
an  alien,  he  cannot  afterwards,  on 
ejectment  by  the  grantee  of  the  alien, 
set  up  the  alienage  as  a  defence  for 
his  own  benefit ;  nor  will  such  a  de- 
fence avail  him  in  an  action  by  the 
alien  himself ;  and  when  the  defence 
of  alienage  is  made  it  must  be  clearly 
shewn  that  the  party  is  in  fact  an 
alien,  by  proof  of  his  place  of  birth. 
Doe  McDonald  v.  Cleveland,  117. 

ALTERATION  (OF  NOTE). 
See  Bills  and  Notes,  4. 


AMENDMENT. 
See  New  Trial,  4. 
1 .  Demurrer  and  issues  in  fact  to  the 
same  cause  of  action.'] — Where  there 
were  several  counts  in  a  declaration, 
varying  the  same  cause  of  action,  to 
which  the  defendant  pleaded  distinct 
pleas,  and  the  plaintiff  having  demur- 
red to  some  of  the  pleas,  and  replied 
to  the  others  after  judgment  against 
them  on  the  demurrer,  recovered  a 
verdict  on  the  other  pleas,  no  defence 
having  been  made  at  the  trial — the 
court  held,  that,  upon  the  pleadings, 
the  plaintiff's  recovery  was  barred; 


but  under  the  circumstances  of  the 
case  they  granted  a  new  trial,  and 
gave  the  plaintiff  leave  to  amend. 
Watson  V.  Hamilton  et  al.,  312. 

2.  Amendment  in  jurata  oj  Nisi 
Priusrecord alloived.'] — Where,  in  the 
jurata  in  the  Nisi  Prius  record,  the 
time  and  place  of  holding  the  assizes 
were  both  wrong,  being  of  a  different 
day  and  of  another  district  than  that 
in  which  the  venue  was  laid  and  the 
cause  entered  for  trial,  the  judge  at 
J^isi  Prius  allowed  an  amendment 
to  the  proper  time  and  place,  and  the 
court  considered  that  the  amendment 
was  properly  allowed.  Doe  dem, 
Corbett  v.  Sproule,  431. 


APPEARANCE. 
See  Practice,  4  &•  5. 


APPORTIONMENT. 
See  Landlord  and  Tenant. 


APPRENTICE. 
5  Eliz.  ck.  4 — Form  of  action 
against  father.] — Articles  of  appren- 
ticeship for  less  than  seven  years  are 
not  void  under  5  Eliz.,  ch.  4,  for  that 
statute  is  not  in  force  in  this  province ; 
and  such  articles,  when  entered  into 
by  an  apprentice,  are  not  void,  but 
voidable.  Where  a  father  and  his 
son,  a  minor,  entered  into  articles 
for  the  son's  apprenticeship,  and  the 
son,  after  remaining  some  time  with 
his  master,  returned  home  by  his 
father's  orders,  and  refused  to  com- 
plete his  apprenticeship  :  Held,  that 
covenant  against  the  father  on  the 
articles,  and  not  case  for  enticing 
away,  was  the  proper  remedy.  Dill- 
ingham v.  Wilson,  85. 


ARBITRATION  AND  AWARD. 
See  Costs,  4. — Pleading,  3. 
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1.  Where  arbitrators  awarded  that 
costs,  over  which  the  submission  gave 
them  no  power,  should  be  paid,  and 
their  amount  could  not  be  separated 
from  the  sum  awarded,  tiie  award 
was  set  aside.  Webster-  v.  Black, 
105. 

2.  Notice  to  produce  evide7ice — In- 
sufficiency of  ti^ne.'] — On  reference 
to  arbitration,  after  the  arbitrators  and 
umpire  had  heard  the  plaintiff's  wit- 
nesses, ihe  defendants  refused  to  give 
their  evi'ience,  and  the  arbitrator  ap- 
pointed by  them  would  not  concur  in 
the  awaid.  The  umpire,  in  conse- 
quence, iiave  notice  to  the  defendants 
to  produce  their  witnesses,  but  the 
time  which  he  gave  for  their  produc- 
tion was  so  short  that  the  defendants 
could  not  bring  them  before  him,  and 
he  made  his  award  on  the  evidence 
which  he  had  already  heard.  The 
court  held  that  the  notice  to  the  de- 
fendants did  not  give  them  sufficient 
time,  and  therefore  set  the  av/ard 
aside.  Proudfoot  v.  Trotter  et  al,, 
163. 

3.  Proof  of  submission.'] — In  a 
declaration  in  debt  on  an  award  un- 
der bonds  of  submission,  it  is  neces- 
sary to  shew  a  mutual  submission, 
and  to  prove  the  bonds  executed  by 
all  the  parties  ;  but  where  the  defen- 
dant in  the  course  of  the  trial  of  the 
cause  allowed  a  credit  to  be  given 
to  him  without  objection,  for  money 
paid  on  the  award,  it  was  held  that 
he  could  not  afterwards  urge  as  a 
ground  of  nonsuit  that  the  plaintiff 
had  not  proved  his  own  execution  of 
the  bond  of  submission.  SJdnner  v. 
Holcomb,  336. 

4.  The  court  will  not  inquire  into 
the  grounds  upon  which  arbitrators 
have  decided  in  making  an  award, 
even  though  it  is  suggested  that  they 
have  opened  a  final  judgment  of  a 
competent  court,  under  a  submission 
in  the  common  form,  if  it  does  not 
clearly  appear  that  they  have  opened 
or  gone  into  the  merits  of  the  judg- 
ment.   McLevey  v.  Vandecar^  481. 
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5.  In  debt  on  a  submission  bond, 
conditioned  to  abide  by  the  award  of 
certain  arbitrators,  or  an  u.npire  indif- 
ferently chosen  between  the  parties, 
a  plea  that  the  "  arbitrators  did  not 
make  any  award,  nor  did  any  umpire 
dzdy  a2)pointed  make  any  award," 
according  to  the  condition,  was  held 
bad  on  special  demurrer,  Macaulay, 
J.,  dissenting.  Croker  v.  Hoggan, 
508. 


AEMY. 

See  Militia  . 
The  officers  of  a  regimental  mess 
are  not  liable  for  debts  contracted  by 
their  messman  without  their  authority. 
Sutherland  et  al.  v.  Sparks  et  al.  103. 

ARREST. 
See  Ca.Sa. — Costs, 4. — Sheriff,  7. 

A  defendant  cannot  be  arrested  on 
an  alias  writ,  issued  after  appearance 
entered  to  serviceable  process,  where 
it  is  necessary  to  obtain  a  judge's 
order  for  his  arrest,  as  the  statute 
allowing  arrest  on  an  alias  writ  after 
serviceable  process  applies  only  to 
cases  where  the  cause  of  action  is  a 
debt.    Ross  v.  TJrquhart,  556. 


ARREST  OF  JUDGMENT. 
See  Malicious   Arrest,  1,   4. — 
Trespass,  3. 

Husband  and ivife —  Wife^s  interest 
not  appearing  in  the  declaration — 
Objection  after  judgment  by  default. "] 
— In  an  action  by  husband  and  wife, 
judgment  was  arrested  after  judgment 
by  default.  Shuberg  et  ux.  v.  Corn- 
wall, 253. 

ARTICLED  CLERK. 
See  Attorney,  1,  2. 


ASSIGNMENT  (FOR  BENEFIT 

OF  CREDITORS.) 
See  Fraudulent  Deeds,  2,  4, — 
Limits,  3. 
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ASSUMPSIT. 

See  Corporation,  1,  3. — Pleading, 
1. — St.  Lawrence  Canal. 

1.  Indebitatus  assumpsit  main- 
tainable for  chattels  1 — lodebilatu"^ 
as'sunipj^il  will  lie  for  chattels,  if  their 
value  be  set  forth  in  the  declaration. 
Lister  v.  Warren,  256. 

2.  Where  the  plaintiff  sold  goods 
to  the  defendant,  who  was  to  give  his 
note  at  three  months  for  the  price, 
but  afterwards  took  away  the  goods 
without  giving  the  note,  and  the  plain- 
tiff brought  assumpsit  for  goods 
sold,  before  the  three  months  had  ex- 
pired :  Held,  that  he  could  not  re- 
cover in  that  form  of  action,  as  he 
could  only  sue  on  the  special  agree- 
ment until  the  credit  had  expired. 
MagrafA  v.  Tinning,  484. 

ATTACHMENT. 

S^e  Absconding  Debtor.— Escape. 
— Fraudulent  Deeds,  2. 

1.  In  moving  for  an  attachment  for 
non-payment  of  costs,  when  the  de- 
mand has  been  made  under  a  power 
of  attorney,  it  is  not  necessary  to  shew 
that  at  the  time  of  the  demand  a  copy 
of  the  affidavit  of  the  execution  of  the 
power  of  attorney  was  served. — - 
Sanders  v.  McSherrij,  101. 

2.  Attachment fornon-fayment  oj 
costs  not  an  execution  under  5  Wm. 
IV.  cA.  3.] — An  attachment  for 
nonpayment  of  costs  is  not  a  writ  of 
execution,  and  a  party  taken  under  it 
is  not  entitled  to  be  discharged  from 
custody  as  having  been  illegally  ar- 
rested for  costs  only  under  5  Wm.  IV. 
ch.  3,  sec.  2.    Regina  v.  Kelly,  152. 

3.  A  defendant  in  custody  on  an 
attachment  for  non-payment  of  costs 
is  not  entitled  to  his  discharge  under 
5  Wm.  IV., ch.  3,  in  the  same  manner 
as  if  he  were  in  custody  in  execution 
for  costs.  Wilsonv.VU'lingham,  537. 


ATTORNEY. 

1.  Articled  clerk."] — Where  an 
articled  clerk,  having  served  four  years, 
oblained  his  master's  consent  to  go  to 
Ireland  for  the  benefit  of  his  hea'th, 
with  the  intention  of  returning  at  the 
end  of  six  months;  but  his  health  still 
continuing  bad,  he  with  his  master's 
permission  remained  six  months 
longer;  the  court,  on  his  return,  ad- 
mitted him  as  an  attorney.  In  re 
Hagarty,  188. 

2.  Service  under  articles.']— On 
an  application  for  an  attachment 
against  an  attorney  for  having  impro. 
perly  granted  a  certificate  of  actual 
service  to  A.  B.,  an  articled  clerk, 
when  he  hail  been  absent  from  his 
service  on  account  of  ill  health  for 
nearly  two  years,  whilst  he  was  under 
articles,  and  to  strike  A.B.  off  the  rolls, 
on  which  he  had  been  admitted  more 
than  two  years  before,  the  court  re- 
fused both  rules,  on  the  ground  of  the 
long  time  that  had  elapsed  since  the 
clerk's  admission  as  attorney;  but 
they  made  his  master  pay  the  costs  of 
the  application.    In  re  Holland,  4>\'l. 

3 .  Action  for  negligence.]  —An  ote 
having  been  given  to  an  attorney  to 
collect,  he  commenced  a  suit  upon  it, 
which  was  afierwards  referred  to  arbi- 
tration, and  the  note  sent  to  Cobourg, 
where  the  arbitrators  met ;  no  award 
was  made,  and  the  note  was  not  after- 
wards to  be  found.  The  attorney 
then  proceeded  in  the  action  against 
the  parties  liable  on  the  note,  and  on 
the  trial,  the  note  not  being  produced, 
and  no  evidence  given  to  prove  its  loss, 
a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court, 
who  directed  a  new  trial  on  payment 
ol  costs ;  but  as  the  costs  were  not 
paid,  the  rule  for  a  nonsuit  was  made 
absolute:  Held,  that  the  attorney 
was  liable  as  well  for  negligence  in 
not  producing  the  note,  or  not  having 
evidence  prepared  to  account  for  its' 
absence,  as  for  the  damages  and  costs 
incurred  by  the  plaintiff  by  reason  of 
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llie  nonsuit.  In  this  case  the  court 
discharged  the  rule  for  a  new  trial 
upon  the  j-)laintiff's  aitorney's  under- 
taking that  the  plaintifl  sliouUl  give  llie 
attorney  authority  to  proceed  on  the 
note  in  his  (ihe  plaintiff's)  name,  on 
the  former  undenaking  to  indemnify 
the  latter  against  the  costs  of  sucli 
action.  Grover  v.  Gamble,  07ie,  (S^c. 
561. 

AUCTION  AND  AUCTIONEER. 

Evidence.^  —  An  action  will  lie 
against  an  auctioneer  for  selling  goods^ 
at  a  ruinous  sacrifice,  if  the  jury  under 
the  circumstances  find  that  he  ha^ 
acted  negligently  and  in  disregard  ol 
his  duty;  and  it  is  no  misdirection  in 
such  a  case  to  tell  the  jury  that  the 
low  price  for  which  the  goods  were 
sold  is  evidence  to  go  to  them  of 
negligence  on  the  part  of  the  auc- 
tioneer.   Cull.  V.  Wakefield,  178. 


AWARD. 

See  Arbitration  and  Award. 


BAIL. 

See  Limits,  Passim. 
A  constable  who  arrests  under  a 
commissioners'  writ,  may  refuse  to 
take  bail ;  and  if  he  does  take  bail  the 
sheriff  nnay  reject  them,  as  the  con- 
stable's duty  under  such  a  writ  is  only 
to  deliver  the  defendants  to  the  sherifl* ; 
but  if  the  sheriff  accept  them  the  bail 
bond  is  good.  Price  v.  Sullivan  et 
al.y  640. 


BANKER. 
See  Money  had  and  received,  2. 


BARGAIN  AND  SALE. 
See  Fraudulent  Deeds,  3. 
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BILL  OF  LADING. 
See  Carrier,  2. 

BILLS  AND  NOTES. 
See  Costs,  t. — Evidence,  6. — Joint 

Stock  Co. — Nolle  Prosequl — 

Practice,  6. — Witness,  2. 

Endorsee  v.  Endorser— Defence^ 
that  piior  Endorsers'^  names  are 
forged.']  —  1.  In  an  action  by  the  last 
endorsee  against  the  la^t  endorser  of 
a  promissory  note,  it  is  no  defence 
that  the  names  of  the  prior  endorsers 
;ire  forged.  Eastwood  et  al,  v. 
Westley,  55. 

2.  Where  A.  made  a  note  pay- 
able to  B.  or  order,  and  C.  WTote  his 
name  on  the  back,  without  B.'s  first 
endorsement  :  Held,  that  C.  could 
not  be  considered  as  a  new  maker  j 
and  that  the  note  would  not  support 
a  recovery  against  him  by  B.  on  the 
common  counts.  Steer  v.  Adams,  60. 

Action  by  accommodation  paijee 
against  maker.] — 3.  The  ])ayee  of 
a  promissory  note,  given  in  payment 
of  goods  sold  by  C.  to  the  maker,  and 
endorsed  by  the  payee  and  S.  for  the 
maker's  accommodation,  and  dis- 
counted at  a  bank  by  C,  may  main- 
tain an  action  against  the  maker  on  his 
non-payment  of  the  note,  although 
he  has  himself  paid  by  only  giving 
new  notes,  to  which  the  maker  is  not 
a  party,  in  satisfaction,  which  are  un- 
paid, and  no  consideration  ever  passed 
between  the  maker  and  him.  Latham 
V.  JSTorton,  82. 

Accommodation  note — Alteration.] 
— 4.  Where  the  payee  of  a  note 
endorsed  it  for  the  accommodation  of 
the  maker,  leaving  the  date  and  sum 
blank,  which  were  afterwards  filled 
up  by  the  maker,  and  the  note  dated 
of  a  time  later  than  the  blank  was 
endorsed,  but  prior  to  the  time  the 
note  was  actually  filled  up  :  Held, 
that  the  note  was  good  against  the 
payee,  notwithstanding  the  alteration. 
Sanford  et  al.  v.  Ross,  10-t. 
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5.  In  an  action  against  the  ac- 
ceptor of  a  bill,  on  an  averment  that 
it  was  directed  to  and  accepted  by 
him,  it  is  no  variance  that  the  bill  is 
directed  to  and  accepted  by  a  firm, 
in  which  the  defendant  is  a  partner, 
as  the  averment  is  according  to  the 
legal  effect,  and  is  not  matter  of  des- 
cription. Stackweather  et  al.  v. 
Andrews,  135. 

Action  by  payee  against  maker 
and  endorser  subsequent  to  himself. 1^ 
— 6.  In  an  action  by  the  payee 
against  the  maker  and  endorser  of  a 
promissory  note,  it  appeared  that  the 
endorser  put  his  name  on  it  as  a 
surety  for  the  maker :  Held,  that  the 
plaintiff  could  not  recover  against 
him,  as  he  was  a  party  to  the  note 
subsequent  to  the  plaintiff  himself. 
Jones  V.  Ashcrojt  et  aL,  154. 

Proof  of  presentment  before  action 
brought  on  guarantee. ~\ — 7.  Where 
the  defendant  had  guaranteed  certain 
advances  of  goods  and  money  to  be 
made  to  A.  by  the  plaintiff,  and  the 
plaintiff  took  the  note  of  A.  payable 
at  a  particular  place,  for  the  amount: 
Held,  that  he  could  maintain  no  action 
against  the  defendant  without  proving 
presentment  there,  and  notice  of  non- 
payment to  the  defendant.  Driggs 
V.  Waite,  310. 

Indorsement  of  note  by  adminis- 
trator.']—^. It  is  no  ground  for  im- 
peaching the  indorsement  of  an  ad- 
ministrator, that  the  debtor,  at  the 
time  of  the  intestate's  death  resided 
out  of  the  jurisdiction  of  the  Surrogate 
Court  by  which  the  letters  of  admin- 
istration had  been  granted.  Wright 
V.  Meriam,  463. 

Action  against  maker  and  en- 
dorser—-Averment  of  presentment  to 
maker,  and  notice  to  endorser  omit- 
ted:] — 9.  Where,  in  an  action  against 
the  maker  and  endorser  of  a  promis- 
sory note,  under  5  Wm.  IV.,  ch.  1, 
and  3  Vic,  ch*  8,  the  plaintiff  declared 
in  the  form  given  by  the  latter  statute, 
but  did  not  aver  presentment  to  the 


maker,  and  notice  to  the  endorser  : 
Held,  on  demurrer  by  both  defendants 
on  that  ground,  that  the  plaintiff  was 
entitled  to  judgment  against  the  maker, 
and  that  the  endorser  was  entitled  to 
judgment  against  him.  Small  v. 
Rogers  et  al.,  476. 

10.  Where  three  of  a  firm,  con- 
sisting of  four  persons,  declared  on 
a  bill  of  exchange  as  indorsees,  and 
averred  an  indorsement  to  them- 
selves,  "  trading  under"  the  partner- 
ship name,  and  the  bill  was  indorsed 
in  blank:  Held,  that  the  non-joinder 
of  the  other  partner  was  not  a  ground 
of  nonsuit.  Anderson  et  al.  v. 
Macaulay,  537. 

1 1 .  Notice  of  dishonor  of  a  foreign 
bill  of  exchange  is  not  proved  by  pro- 
ducing the  protest  of  the  bill  in  which 
the  notary  certifies  that  he  has  given 
the  parties  notice,  the  giving  notice  of 
dishonor  being  no  part  of  the  notary's 
duty.  Hiving  et  al.  v.  Cameron, 
541. 


BOND. 

See  Indemnity  Bo>;d. — Limits. 

Where  the  defendant  agreed  to  lend 
the  plaintiff  £2000,  to  be  advanced 
as  it  might  be  required,  and  received 
from  the  plaintiff  a  conveyance  of 
land  to  secure  the  advances,  and  gave 
back  a  bond  reciting  the  agreement, 
and  binding  himself  to  re-convey  the 
lands  on  repayment  of  the  sum  ad- 
vanced, on  a  certain  day,  and  the 
defendant  before  that  day  made  fur- 
ther advances  to  £10,000,  and  re- 
ceived timber,  Sec.  on  account  to 
£7000  :  Held,  that  the  bond  was 
a  continuing  security,  and  that  the 
defendant  was  not  obliged  to  re- 
convey  on  payment  of  the  £2000 
first  advanced.  Wells  v.  Ritchie,  13. 


BOND  TO  THE  LIMITS. 

See  Limits,  passim. 
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BOUNDARY  LINE. 

Semhle,  that  the  eastern  boundary 
line  of  lot  25,  in  the  first  concession 
of  the  township  of  Kingston,  is  a  Hne 
drawn  from  the  north-west  to  the 
south-east  angle  of  the  said  lot. 
Murney  v.  JSlarkland  et  al.,  220. 

BOUNDARY  LINE  COMMIS- 
SIONERS. 
See  Trespass,  4. 

Extent  oj  authority — 1  Vic,  ch. 
19. — Boundary  line  commissioners 
have  no  authority  in  case  of  estates 
less  than  freehold.  Vanderlip  v. 
Mills,  62. 

Boundary  line  commissioners  have 
authority  to  cause  surveys  to  be  made 
when  the  boundary  of  lots,  &c.,  are  in 
dispute.  Gander,  Appellant,  v.  Hill 
and  others.  Respondents,  101. 

Boundary  line  commissioners  have 
no  power  to  establish  the  side  lines  be. 
tween  lots,  which  are  at  neither  end 
of  the  concession,  as  the  governing' 
side  lines  of  the  several  lots  in  the  con- 
cession. Morgan  et  al.,  Appellants, 
V.  Simpson,  et  aL,  Respondents,  132. 

Boundary  line  commissioners,  in 
determining  the  side  lines  between 
lots,  are  bound  by  the  rule  laid  down 
by  59  Geo.  III.  ch.  14,  that  such  side 
lines  shall  correspond  with  the  course 
of  the  side  lines  of  the  township 
on  that  side  from  which  the  lots  are 
numbered.  DeLong  et  al.Y.  Striker 
et  aL,  137. 

CA.  SA. 

Discharge  jrom  first  Ca.  Sa. 
under  misapprehension — Second  not 
issuable.'] — VVhere  the  defendant  had 
been  discharged  from  custody  on  a 
writ  of  Ca,  Sa.  by  the  partner  of  the 
plaintiff's  attorney,  under  the  suppo- 
sition that  the  debt  for  which  the  de- 
fendant had  been  arrested  had  been 
compromised  by  the  acceptance  of 
new  securities  by  the  plaintiffs,  but  it 


afterwards  appeared  the  plaintiffs  had 
not  accepted  the  securities — the  court 
refused  to  order  that  a  new  writ  of 
Ca.  Sa.  should  be  issued.  Bradbury 
et  al.  V.  Loney,  291. 

CARRIERS. 

Liabililties  as  tvarehousemen  or 
carriers.] — 1.  Where  in  an  action 
against  common  carriers  from  King- 
ston to  Montreal,  it  was  proved  that 
the  plaintiff  had  sent  his  goods  to  the 
defendants  at  a  season  of  the  year 
when  they  could  r,ot  be  forwarded, 
and  the  defendants  received  them 
into  their  store  at  Kingston  to  be  for- 
warded at  the  earliest  opportunity, 
and  before  the  navigation  had  opened, 
or  time  for  transportation  had  arrived, 
they  were  destroyed  in  the  defen- 
dants' store-house,  without  their  de- 
fault, by  an  accidental  fire,  and  a 
verdict  was  found  for  the  plaintiff : 
Held,  that  it  ought  to  have  been  dis- 
tinctly left  to  the  jury  to  find  whether 
the  defendants  received  the  goods 
only  as  warehousemen  until  the  open- 
ing of  navigation,  or  whether  their 
liability  as  carriers  commenced  from 
the  moment  of  their  receipt ;  and,  it 
not  having  been  so  left  to  them,  the 
court  granted  a  new  trial.  Ham  v. 
McPherson  et  al.,  360. 

Construction  of  bill  oj  lading.  ] — 
2.  Where  the  owner  of  a  vessel  un- 
dertook by  his  bill  of  lading  to  carry 
goods  without  any  exception  as  to  the 
dangers  of  the  navigation  or  other- 
wise,  and  the  goods  were  lost  in  a 
violent  tempest :  Held,  that  the  owner 
was  liable.    Warren  v.  Wilson,  435. 


CASSETUR  BILLA. 

After  judgment  for  the  defendants 
on  a  plea  in  abatement  and  leave  to 
amend  on  payment  of  costs,  it  is 
irregular  for  the  plaintiff  to  enter  a 
a  cassetur  billa  before  the  costs  are 
paid.  Commercial  Bank  v.  Jarvis 
et  al.,  320. 
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CERTIFICATE  FOR  COSTS. 
See  Costs,  2,  3,  6. 

CHATTELS. 

See  Assumpsit,  1. 

COGNOVIT. 

See  Administrator. — Usury. 

Cognovit  given  by  administratrix 
fraudulent  against  heir.'] — Where  an 
administratrix  conveyed  lands  of  the 
intestate  to  his  creditor,  and  gave  hinn 
a  cognovit  to  enable  him  to  sell  the 
lands  to  perfect  his  title,  without  taking 
out  an  execution  against  goods,  the 
court  set  aside  the  judgment  and  ex- 
ecution as  collusive  against  the  heir. 
Ward  V.  McCormack^  Administra- 
trix, 215. 


COMMISSION  TO  EXAMINE 
WITNESSES. 

1.  When  the  mayor  or  chief  magis- 
trate of  a  place  to  which  a  commis- 
sion to  examine  witnesses  is  sent  is 
himself  the  plaintiff,  the  due  taking 
of  the  commission  may  be  sworn  be- 
fore and  certified  by  tha  person  next 
jn  rank  in  the  magistracy.  Thomp- 
son et  al.  V.  Cufnmings,  106. 

2.  Where  a  commission  to  examine 
witnesses  was  put  in  at  a  trial,  and 
objection  was  taken  to  its  regularity 
in  the  form  of  the  return,  the  court 
would  not,  on  argument,  allow  another 
objection,  which  would  have  been 
fatal  if  used  at  the  trial,  to  be  brought 
up.    Hibhert  v.  Johnston^  635. 

CONSIDERATION. 
See  Fraudulent  Deeds,  3.— -Guar- 
antee, 1,  2, 


CONSTRUCTION  OF  WILL. 
See  Estate,  2,  3. 


CONSTRUCTION  OF  WORDS. 
See  Words  (Construction  of.) 


CONTINUING  SECURITY. 
See  Bond. 


CONVEYANCE. 
See  Alien — Execution — Exe- 
cutor, I. 

CONVICTION. 
See  Indian  Lands — Magistrates, 
1. — Trespass,  2. 


CORPORATION. 
See  County  Council,  1,  2. — 
Mandamus,  1. 

1.  Ass2impdt  against.] — Where  a 
corporation  had  entered  into  a  con- 
tract  under  seal  w'lih  the  plaintiff"  for 
the  performance  of  certain  work, 
which  was  afterwards  departed  from 
by  their  orders  with  the  consent  of 
the  plaintiff:  Held,  thdit  assumpsit 
would  lie  for  the  value  of  the  work 
done  under  the  substituted  contract. 
Davis  V.  Grand  River  Navigation 
Company,  59. 

2.  Where  the  plaintiff  made  an 
agreement  with  a  Harbour  Company 
for  the  admission  into  their  harbour  of 
masts  of  the  plaintiff'  for  a  fixed  sum, 
less  than  the  toll  to  which  they  would 
have  been  entitled  under  their  charier, 
but  they  subsequently  exacted  the 
full  amount  of  toll,  which  the  plaintiff 
paid  under  protest :  Held,  that  he 
might  maintain  money  had  and  re- 
ceived to  recover  the  overplus. — 
Marsh  v.  Fort  Hope  Harbour  Com- 
pa7iyy  100. 

3.  Niagara  Harbour  and  Dock 
Company — Assumpsit  against,  on  a 
parol  agreement.'] — Assumpsit  is  not 
maintainable  against  the  Niagara  Har- 
bour and  Dock  Company,  incorpora- 
ted by  1  Wm.  IV.,  ch.  12,  on  a  parol 
agreement  entered  into  by  the  com- 
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pany  to  build  an  engine  for  a  steam- 
boat.  Hamilton  v.  The  J^iagara 
Harbour  and  Dock  Compa^iy^  381. 


COSTS. 

Bee  Attachment. — Dower,  1, 2.-— 
Money  paid.  —  Payment  into! 
Court.— Sheriff,  S. 

1.  Promissory  note— Dispvted con- 
sideration as  a  reason  for  suing  in 
Queen'^s  Bench.'] — The  plaintiff",  re- 
siding in  the  London  District,  sold 
goods  to  the  defendant,  who  resided 
in  the  Western  District,  and  the  de- 
fendant then  gave  his  note  for  the 
amount:  Held,  that  on  the  mere 
surmise  that  the  consideration  of  the 
note  might  be  disputed,  the  plaintiff 
was  not  justified  in  suing  in  the 
Queen's  Bench,  but  should  have  sued 
in  the  Western  District  Court,  and 
could  not  therefore  get  full  costs. 
Crony n  v.  Pr.obat,  192. 

2.  General  verdict  ivithin  district 
court  jurisdiction.'] — Where  the  plain- 
tiff on  a  declaration  containing  a 
special  count  and  the  common  counts, 
recovered  a  general  verdict  for  a 
sum  within  the  jurisdiction  of  the 
district  court,  and  did  not  obtain  any 
certificate  for  Queen's  Bench  costs: 
Held^  that  he  was  entitled  only  to 
district  court  costs.  Washburn  v. 
Longley,  217. 

3.  Covenant  —  Verdict  under 
£50.] — Where  in  covenant  the  plain- 
tiff assigned  two  breaches — one  for 
a  liquidated,  and  the  other  for  an  un- 
liquidated demand — and  recovered  a 
verdict  under  £40  :  Held,  that  he 
was  not  entitled  to  Queen's  Bench 
costs  without  a  certificate.  Beattie 
et  al.  V.  Cook,  217. 

4.  Award  for  less  than  sum  sworn 
to.^ — Where  in  a  bailable  action  a 
verdict  has  been  taken,  subject  to  a 
reference  to  arbitration,  and  the  arbi- 
trators award  a  less  sum  than  the 
amount  for  which  the  defendant  was 
arrested,the  defendant  may  be  allowed 
his  costs,  although,  SemblCf  not  if  the 


rule  of  reference  direct  that  the  costs 
shall  abide  the  event.  In  this  case 
the  court  refused  to  allow  the  defen- 
dan t  his  costs.  Nicholson  v.  Allan, 
252. 

5.  Elections — Declaration  under 
4  Geo.  IV.,  ch.  4,  for  costs.J— In  an 
action  under  4  Geo.  IV.,  ch.  4,  sec. 
35,  to  recover  the  costs  incurred  by 
a  member  of  parliament  in  opposing 
a  petition  against  his  return,  it  is 
sufficient  to  declare  in  the  general 
form  mentioned  in  the  statute,  and  it 
is  not  necessary  to  aver  any  demand 
of  the  costs.    Smith  v.  Rourke,  307. 

6.  4  Wm.  IV.,  ch.  4,  sec.  21— 
Certificate  jor  costs.'] — Where  in  the 
investigation  of  a  charge  under  the 
Petty  Trespass  Act,  4  Wm.  IV.,  ch. 
4,  before  magistrates,  the  plaintiff  was 
guilty  of  a  contempt,  for  which  the 
magistrates  committed  him,  but  with- 
out warrant,  and  the  plaintiff  brought 
an  action  against  them  for  false  im- 
prisonment, and  recovered.  Held, 
that  the  action  did  not  arise  in  conse- 
quence of  any  thing  done  by  the 
magistrates  under  the  Petty  Trespass 
Act,  and  that  therefore  it  was  not  ne- 
cessary for  the  judge,  under  the  21st 
section  of  that  act,  to  certify  his  ap. 
proval  of  the  verdict,  to  entitle  the 
plaintiff  to  his  costs.  Armour  v. 
Boswell  et  a/,,  450. 

7.  The  plaintiff  is  entitled  to  tax 
Queen's  Bench  costs,  when  he  sues 
to  recover  the  balance  of  an  amount, 
beyond  the  jurisdiction  of  the  Disti-ict 
Court,  but  which  has  been  reduced 
to  a  sum  apparently  within  it,  by  pay- 
ments made  by  the  defendants,  which 
have  never  been  specifically  applied 
to  any  items  in  the  account.  Mearns 
v.  Gilbertson,  573. 

8.  Where  the  plaintiff's  cause  of 
action  in  assumpsit  was  clearly 
proved,  but  the  jury,  notwithstanding, 
found  a  verdict  for  the  defendant,  the 
court  granted  a  new  trial,  although 
the  amount  in  issue  was  small,  with 
costs  to  abide  the  event.  Baldwin 
et  al.,  V.  McLean,  636, 
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COUNTY  COUNCIL. 
See  Mandamus,  2. 

1.  A  Municipal  Council  can,  in 
their  corporate  name,  enforce  pay- 
ment of  debts  due  to  the  District, 
where  neither  the  magistrates  nor  their 
treasurer  could  have  sued  formerly  ; 
but  they  cannot  vary  or  abridge  the 
rights  of  the  parties,  or  alter  any 
contracts  express  or  impHed.  Otta- 
wa District  Council  v.  Loiv  et  al.^ 
546. 

2.  Where,  in  trespass  guar eclausum 
fregit,  the  defendant  justified  under  a 
by-law  of  the  "Municipal  Council  of 
the  District  of  WelUngton,"  and  the 
plaintiff  demurred  specially,  shewing 
for  cause,  that  there  was  no  such  cor- 
porate body  as  that  described  in  the 
plea,  the  court  held  that  under  the 
Municipal  Council  Act  the  corpora- 
tion was  sufficiently  described. — 
Flewellyn  v.  Webster,  586. 


COUNTY  COUET. 
See  Costs,  1,  2,  7. 

COVENANT. 
Bee  Costs,   3. — Executor,   1. — 
Lease. — Pleading. 

Covenant  for  non-jpayment  of 
rent — Plea  of  payment  to  a  third 
party. 1 — Where,  in  covenant  for  non- 
payment  of  rent  due  on  a  lease  made 
by  the  plaintiff  to  the  defendant,  the 
defendant  pleaded  that  A.  was  seised 
in  fee  of  the  premises  and  leased  to 
B.,  whose  term  afterwards  came  to 
the  plaintiff  by  assignment;  and  that 
afterwards  and  while  the  term  con- 
tinued, and  before  action,  A.  distrained 
on  the  occupiers  of  the  premises  for 
rent  due  on  the  lease  from  B.,  and 
received  a  part  of  the  rent  from  them, 
and  the  residue  from  the  defendant : 
Held,  on  general  demurrer,  that  the 
plea  was  good.  Leonard  v.  Bu- 
chanan^  407. 


OF  CASES. 

CREDIT  (AGREEMENT  TO 
GIVE). 

See  Assumpsit,  2. 


CRIMINAL  CONVERSATION. 

In  trespass  for  crim.  con,,  the 
plaintiff  must  give  strict  proof  of  his 
marriage ;  mere  casual  conversations 
of  the  defendant,  in  which  he  has 
spoken  of  the  woman  as  the  plain- 
tiff's wife,  or  letters  from  him  directed 
to  her  as  such,  are  not  sufficient  ad- 
missions of  the  marriage,  to  obviate 
the  necessity  of  the  strict  proof  of  the 
marriage  itself.  Campbell  v.  Carr^ 
482. 


CROWN  GRANT. 
See  Estate,  1. 
Construction  of  description. ^  — 
Held,  that  a  grant  from  the  Crown  of 
"  all  that  certain  parcel  or  tract  of 
land  in  the  township  of  York,  con- 
taining 200  acres  more  or  less  (in- 
cluding lot  21,  in  the  7th  concession) 
being  the  clergy  reserve  lot  21,  in  the 
6th  concession  west  of  Yonge  Street, 
in  the  said  township,"  the  land  not 
being  set  out  by  metes  and  bounds, 
conveyed  to  the  grantee  lot  21  in  the 
7th  concession,  as  well  as  lot  21  in 
the  6th  concession.  Doe  dem.  Keat- 
ing w.  Wyant,  314. 


CUSTOMS  ACTS. 
Illegal  seizure.'] — A  collector  of 
customs  at  a  port  of  entry  has  no 
power  to  direct  that  all  vessels  and 
boats  coming  from  a  foreign  country 
by  inland  navigation  shall  come  to  re- 
port at  a  particular  place  within  the 
port;  and  although  it  is  necessary  that 
all  goods,  whether  dutiable  or  not,  shall 
remain  on  board  until  a  permit  is 
granted  to  land  them,  yet  the  horses 
and  carriages  of  travellers  may  be 
landed  without  any  permit,  after  the 
arrival  of  the  vessel  in  which  they 
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have  been  conveyed  has  been  reported 
to  the  collector ;  and  if  the  collector 
should  seize  the  vessel  as  forfeited, 
either  because  the  master  did  not 
bring  his  vessel  to  the  place  he  had 
appointed,  or  because  the  horses,  &c., 
of  travellers  were  landed  without  a 
permit,  such  seizure  would  be  illegal ; 
and  although  in  such  case  no  claim 
should  be  entered  under  the  imperial 
statute  4  &  5  Wm.  IV.,  ch.  89,  sec. 
25,  by  the  owner,  &c.,  of  the  vessel, 
the  collector  would  not  be  protected 
in  an  action  of  trespass  for  the  seizure. 
McKenzie  et  al.  v.  Kirby,  416. 

2.  When  goods  are  liable  to  be 
seized  and  not  the  vessels."] — If  duti- 
able goods  be  brought  by  inland  navi- 
gation to  a  port  of  entry  and  there 
entered,  and  the  goods  are  afterwards 
landed  without  a  permit,  they  are 
hable  to  seizure,  but  the  vessel  in 
in  which  they  were  brought  is  not. 
And  if  the  duties  on  dutiable  goods 
be  offered  to  a  collector,  and  he  re- 
fuses to  grant  a  permit,  either  on  the 
ground  that  the  sum  tendered  is  in- 
sufficient in  amount,  or  for  any  other 
reasonable  cause,  which  may  not  be 
tenable,  if  the  goods  be  afterwards 
landed  without  a  permit  they  are 
liable  to  forfeiture,  and  the  only 
remedy  for  the  owner  is  by  action 
against  the  collector  for  the  injury 
which  he  may  suffer  by  the  refusal 
of  the  permit.  McKenzie  et  al.  v. 
Kirby,  422. 


DAMAGES. 
See  Dower,  1,2,4. — New  Trial,  I. 
Nuisance. — Trover,  1. 


DANGERS  OF  NAVIGATION. 
See  Carriers,  2. 

DEBT. 

See  De  Injuria —  Pleading,  3,  4. 

First  instalment  of  mortgage.'] — 
Debt  does  not  lie  for  the  first  instal- 
4q 


ment  of  a  mortgage  before  the  othervS 
are  due.  Forsyth  et  al.  v.  Johnson 
et  al.,  97. 

DECREE. 
See  AcTTON- 

DECLARATION. 
See  Distress,  3. — Pleading,  3, 4. — 
Post  Office. — Seduction,  2. 

DE  INJURIA. 

Plea  of  payment — Replication  de 
injurid.] — Where,  in  debt  for  rent 
on  an  indenture  of  demise,  the  de- 
fendant pleaded  payment  to  the  supe- 
rior landlord  to  avoid  distress,  and  the 
plaintiff  replied  de  injurid  generally, 
the  replication  was  held  bad  on 
general  demurrer.  Leonard  v.  Bu- 
chanaUi  4>17. 


DEMAND  OF  POSSESSION. 
See  Ejectment,  2,  3,  4. 


DESCRIPTION. 
See  Crown  Grant. 


DEVISE. 
See  Estates,  1,  2. — Trover,  3. 


DISCLAIMER. 
See  Ejectment,  1. 


DISPUTED  SURVEYS, 
See  Boundary  Line — Boundary 
Line  Commissioners. 


DISPUTED  TITLE. 
See  Maintenance  (Statute  of.) 


DISTRESS. 
See  De  Injuria — Trespass,  6. 


682 


DIGEST  OF  CASES. 


Excessive  distress — Form  of  action 
therefor.] — 1.  Where  a  landlord  dis- 
trained for  rent  due,  and  also  at  the 
same  time  for  rent  not  due  :  Held, 
that — as  the  distress  was  legal  in  its 
inception,  but  excessiye — case,  and 
not  trespass,  was  the  proper  remedy. 
Hendrick  v.  LeSy  27. 

Rent  payable  in  leather — lease.] — 

2.  A  rent  of  a  sum  certain  reserved, 
payable  in  leather,  may  be  distrained 
for.  The  words  "agrees  to  let  or 
hire"  are  words  of  a  present  de- 
mise, where  the  contrary  does  not 
appear  to  be  the  intention  in  the  in- 
strument in  which  they  are  contained. 
Gumming  v.  Hilly  303. 

Distress  tvithout  rent  being  due — 
Declaration— Z  Wm.  Sf  M.  ch,  5.]— 

3.  In  an  action  upon  the  statute  3 
Wm.  &  M.  ch.  5,  for  taking  a  distress 
when  no  rent  was  due,  it  is  not  neces- 
sary to  set  forth  in  the  declaration  any 
tenancy  between  the  parties;  it  is 
sufficient  if  it  appear  that  the  seizure 
was  made  under  colour  of  a  dis- 
tress. The  statute  lVic.,ch.  16,  has 
has  not  dispensed  with  the  necessity 
for  two  sworn  appraisers.  Stoddart 
V.  Arderlyy  305. 


DIVISION  COURT  ACTS. 
See  Notice  of  Action,  3,  4. 

DOWER. 

Damages — Costs."] — 1.  In  dower 
neither  damages  nor  costs  can  be 
recovered,  when  the  husband  did  not 
die  seised.    Dayton  v.  Auldjoy  143. 

2.  A  writ  of  execution  for  dam- 
ages and  costs  in  dower  was  set  aside, 
damages  being  neither  claimed  on  the 
record  nor  awarded  in  the  judgment. 
Davis  V.  McNaby  157. 

Evidence  to  support  action."] — 3. 
On  the  plea  of  ne  unques  accouplcy 
evidence  of  cohabitation  and  reputa- 
tion of  marriage  will  be  sufficient  in 
dower ;  it  is  not  necessary  to  prove 


the  marriage  by  persons  who  were 
present  at  the  ceremony.  Stoner  v. 
Walton,  190. 

4.  There  can  be  no  damages  re- 
covered in  an  action  of  dower  if  the 
husband  did  not  die  seised.  Dower 
can  be  maintained  against  a  mortgagee 
in  fee.    Walker  v.  BoultoUy  553. 


DURESS. 

Trover  for  goods  given  by  plaintij 
to  defendayit  whilst  under  duress — 
Verdict  for  defendant — J^ew  trial 
granted. — Where  in  an  action  of  tro- 
ver it  was  apparent  that  the  goods  for 
which  the  action  was  brought  were 
transferred  by  the  plaintiff  to  the  de- 
fendant when  under  duress,  and  the 
jury  found  a  verdict  for  defendant 
against  the  justice  of  the  case — the 
court  granted  a  new  trial.  Stewart 
V  Byrncy  \^%. 


EJECTMENT. 

See  Estate,  1. — Limitations 

(Statute  of)  5,  6.— Survey. 

1.  The  assertion  of  title  by  a  tenant 
before,  coupled  with  a  refusal  to  pay 
rent  after,  action  brought,  is  a  suffi- 
cient evidence  of  a  disclaimer,  to  ob- 
viate the  necessity  of  proof  of  notice 
to  quit,  especially  where  the  tenant 
attempts  to  rely  on  such  title  at  the 
trial.  Doe  ex.  dem.  Cuthbertson  v. 
Sager  et  al.y  134. 

Trespasser  who  has  made  improve- 
ments with  the  knowledge  of  the 
owner.] — 2.  Where  a  person  has 
been  in  the  possession  of  land  for 
many  years,  and  made  valuable  im- 
provements thereon,  under  the  eye 
of  the  owner,  his  consent  to  the  oc- 
cupation may  be  presumed,  and  the 
possessor  cannot  be  treated  as  a  tres- 
passer, and  ejected,  without  a  de- 
mand of  possession.  Doe  Sheriff  v. 
McGillverayy  189. 

Agreement  for  purchase — Action 
after  default.] — 3.    Where  the  de- 
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fendant  entered  into  land  under  an 
agreement  to  purchase,  with  a  cove- 
nant that  he  should  enjoy  until  de- 
fault made  in  payment  of  any  part 
of  the  purchase  money,  which  was 
payable  in  instalments  :  Held,  that 
on  making  default  he  might  be  ejected 
without  any  notice  to  quit  or  demand 
of  possession.  Doe  Sheriff  v.  Mc- 
Gillveray,  294. 

Sufficiency  of  demand.'] — 4-.  Where 
the  defendant  contracted  for  the  pur- 
chase of  land,  and  gave  his  bond  and 
promissory  notes  for  the  payment  of 
the  money  by  instalments,  but  did  not 
pay  any  of  them,  and  his  vendor  after- 
wards sold  to  the  lessor  of  the  plain- 
tiff, who  demanded  possession  at  the 
defendant's  dwelling  house  in  his  ab. 
sence,  in  the  presence  of  several 
members  of  the  family  :  Held,  that 
if  a  demand  of  possession  were  ne- 
cessary at  all,  the  demand  proved 
was  sufficient,  as  it  did  not  appear 
that  the  defendant  was  not  aware 
that  it  had  been  made.  Doe  dem. 
Sherwood  v.  Stevens,  432. 

5.  Where,  in  ejectment  against  a 
person  let  into  possession  of  land  un- 
der an  agreement  to  purchase,  a  wit- 
ness stated  that  he  had  seen  a  written 
agreement  about  the  land,  but  it  did 
not  appear  in  whose  custody  it  was, 
or  what  its  terms  were,  and  the  de- 
fendant had  written  a  letter  stating 
that  he  was  to  give  up  the  premises 
by  a  certain  day  :  Held,  that  the 
plaintiff  was  not  bound  to  produce 
the  agreement,  as  sufficient  was  not 
made  out  to  shew  it  in  his  custody, 
and  power.  Doe  dem.  Mitchell  v. 
McLeod,  553. 


ESCAPE. 
See  Sheriff,  13,  17. 
It  is  not  illegal  to  issue  a  writ  of 
habeas  corpus  to  bring  up  a  debtor  in 
custody  for  attachment  for  the  non- 
payment of  costs,  and  a  sheriff  cannot 
therefore  justify  an  escape  from  the 


attachment,  on  the  ground  that  the 
debtor  was  brought  up  by  habeas 
corpus  by  the  plaintiff,  and  that  it 
would  have  been  illegal  for  the  sheriff 
aftewards  to  detain  him,  and  so  he 
was  permitted  to  leave  his  custody, 
Graham  v.  Kingsmillf  584. 


ESTATE. 

See  Execution — Trustees. 
Devise — Patent — Geo,  XL,  ch.  7. J 
—1.  B.  being  nominee  of  the  crown 
of  certain  lands,  devised  the  same  to 
his  son  Johnson  and  his  heirs;  and  on 
failure  of  his  heirs  male,  then  to  the 
heirs  at  law  of  his  son  Thomas.  The 
patent  issued  after  B.'s  death  to  John- 
son, the  devisee,  his  heirs  and  assigns, 
to  the  uses  specified  in  the  will  of  the 
devisor.  The  lessor  of  the  plaintiff 
was  the  heir-at-law  of  Thomas  and 
of  Johnson,  and  brought  ejectment 
against  the  purchaser  of  the  land  in 
question,  which  was  seized  and  sold 
by  the  sherifT  under  executions 
against  the  executrix  of  Johnson,  the 
devisee  and  grantee  :  Held,  that  the 
patent  gave  to  Johnson  whatever  es- 
tate he  would  have  been  entitled  to 
under  the  will  if  the  testator  had  died 
seised  in  fee  j  that  he  was  only  tenant 
in  tail,  and  had  therefore  no  estate 
which  could  be  sold  after  his  death  to 
satisfy  his  debts  :  Sherwood,  J.,  dis- 
senting, and  holding  that  Johnson  took 
an  estate  tail ;  and  the  lessor  of  the 
plaintiff,  as  heir-at-law  of  Thomas, 
took  only  a  life  estate  in  remainder ; 
that  such  life  estate  merged  in  the  fee 
simple  coming  to  him  by  descent  as 
heir-at-law  of  Johnson,  which  was 
then  liable  to  be  sold  for  Johnson's 
debt.  Doe  ex  dem.  Butler  v.  Stevens ^ 
63. 

Estate  for  life  by  implication — 
Action  of  trespass  by  the  tenant  for 
life.] — 2.  A  devise  "  of  all  the  pro- 
ceeds" ensuing  from  a  farm  for  life, 
gives  an  estate  for  life  in  the  farm  by 
implication,  especially  where  the  de- 
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visee  over  in  fee  is  entitled  to  the 
cattle  and  effects  on  the  farm,  by  the 
express  words  of  the  devise,  only  on 
the  death  of  the  devisee  for  life. 
Brennan  and  Wife  v.  Munro,  92. 

Devise  by  mortgagee  of  several  le- 
gacies^ and  afterwards  of  all  his 
estate.'] — 3.  After  a  bequest  by  a 
mortgagee  of  several  legacies,  the  will 
proceeded, — "  the  above  mentioned 
legacies  to  become  due  and  payable 
in  money  or  securities  twelve  months 
after  my  decease,  and  each  legatee  to 
be  entitled  to  the  interest  and  profits 
on  their  respective  legacies  from  the 
time  of  my  decease.  Lastly,  I  give 
and  bequeath  to  my  two  nephews  A. 
and  B.  the  residue  and  remainder  of 
my  property,  real  and  personal,  after 
paying  the  above  named  legacies,  to 
be  divided  equally  among  them,  share 
and  share  alike."  Held^  to  vest  the 
mortgage  estate  in  the  nephews,  the 
devisees.   Doe  Helliwell  v.  Hugill, 


ESTOPPEL. 
See  Alien. 


ESTREAT. 

See  Jury — -Recognizance. 


EVIDENCE. 

See  Alien — Auction  and  Auc- 
tioneer— Criminal  Conversa- 
tion— DowER,    3. — Ejectment, 
1,  4,  5. — Fraudulent  Deeds,  1. 
— General  Issue,  1,  2.— Joint- 
Stock  Co. — Limits,  1. — Limita- 
tions  (Statute  of),  3. — Malici- 
ous Arrest,  2,  3. — Malicious 
Prosecution,  1. — Mortgage. 
Memorial  secondary  evidence  of  a 
deed.] — 1.  In  case  of  a  lost  deed  a 
memorial  is  good  secondary  evidence 
of  such  parts  of  the  deed  as  are  tran- 
scribed in  it,  without  calling  the  sub- 
scribing witness.    And  since  4*  Wm. 


IV.,  ch.  1,  which  makes  a  deed  of 
bargain  and  sale  valid  without  regis- 
try, it  is  no  objection  to  a  memorial 
of  such  a  deed,  produced  as  second- 
ary evidence,  that  the  additions  of  the 
subscribing  witnesses  to  the  deed  are 
not  inserted  in  the  memorial,  as  re- 
quired by  the  Registry  Act.  Doe  ex 
dem.  England  v  Crysdale,  254. 

Admissions  of  ivitness  to  contra- 
dict his  own  statements  at  the  trial.] 
— 2.  Where  the  plaintiff  in  an  ac- 
tion of  trespass  for  cutting  and  carrying 
away  timber,  on  which  issue  was  joined 
on  a  revocation  of  license,  called  the 
agent  of  the  defendant  to  prove  that 
he  had  revoked  the  license  to  him, 
and  that  the  defendant  still  continued 
to  cut  the  timber,  and  the  witness 
denied  the  revocation  to  him:  Held^ 
that  the  plaintiff  might  call  other  wit- 
nesses to  prove  that  they  had  heard 
this  witness  admit  that  the  license  had 
been  revoked  to  him,  and  that  the 
witnesses  knew  that  he  had  still  gone 
on  and  cut  the  timber  after  he  had 
made  the  admission.  McNab  v. 
Stinson,  445. 

3.  Although  one  of  the  witnesses 
to  an  agreement  may  deny  the  signa- 
ture, and  a  party  well  acquainted  with 
the  signature  of  another  witness  to  the 
instrument,  who  is  dead,  may  refuse  to 
say  whether  the  signature  is  genuine  or 
not,  it  may  still  be  left  to  the  jury  to 
say,  under  the  circumstances  of  the 
case,  whether  the  agreement  is  signed 
by  the  parties  or  not.  Barber  v. 
Armstrong,  543. 

4.  Where,  in  indebitatus  assumpsit, 
the  defendant,  as  to  all  moneys  in  the 
declaration,  except  £33  14s.,  pleaded 
the  general  issue,  and  as  to  that  sum 
pleaded  payment  of  J61  Is.  8d.  into 
court,  and  no  damages  ultra,  and  the 
plaintiff  replied  that  he  had  sustained 
greater  damages,  but  at  the  trial  ob- 
tained a  verdict  for  the  diflerence  be- 
tween the  sum  of  £33  14s.  and  £1 
Is.  8d.,  paid  into  court,  as  a  sum 
admitted  on  the  record,  vtrithout  giving^ 
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any  evidence,  the  court  set  the 
verdict  aside,  as  it  was  incumbent  on 
the  plaintiffs  to  prove  damages,  no 
specific  sum  being  admitted  on  the 
record  in  this  form  of  action.  Ross 
et  al.y  V.  Garrison^  626. 

5.  Parol  evidence  cannot  be  re- 
ceived to  prove  that  a  deed  absolute 
ift  its  terms  was  intended  only  as  a 
security.    GilmourY,  Hayes,  631. 

6.  In  an  action  against  one  of  two 
joint  makers  of  a  promissory  note, 
who  made  it  as  surety  for  the  other, 
the  note  is  not  is  evidence  under  the 
count  on  an  account  stated.  Hogan 
V,  McSherry  et  al.,  633. 

EXCESSIVE  DAMAGES. 
See  New  Trial. 


EXCHANGE  (BILLS  OF). 
See  Bills  and  Notes. 

EXECUTION. 

See  Fraudulent  Deeds,  2. — 
Sheriff,  10. — Trover,  2. 

Estate  reverting  from  trustees — 
Fraudulent  deeds.'] — Where  real  pro- 
perty is  conveyed  to  trustees  for  sale 
for  the  satisfaction  of  debts,  so  as  the 
sale  be  made  within  a  certain  period, 
and  the  sale  be  not  made  within  that 
time,  no  use  results  back  to  the  gran- 
tor which  can  be  taken  in  execution 
for  his  debts,  under  the  statute  of 
frauds.  Where  property  is  conveyed 
in  trust  to  pay  debts,  it  cannot  be 
considered  as  a  fraudulent  convey- 
ance against  creditors  not  included 
with  the  creditors  for  whom  the  trust 
is  declared.  Doe  dem.  Laurason  v. 
The  Canada  Company,  428. 


EXECUTOR. 
See  New  Trial,  2. — Partition — 
Payment  into  Court — Sheriff, 
2. — Trustee; 

Where  executors  conveyed  land  un- 


der a  power  in  the  will  of  the  testa- 
tor, but  covenanted  for  themselves, 
their  heirs,  &c.,  for  good  title  :  Held^ 
that  they  were  personally  liable,  and 
that  the  grant  by  them  as  executors 
could  not  control  their  express  cove- 
nant. McDonald  v.  McDonell  et 
al.,  109. 

Dlea  of  outstanding  judgme7it,  and 
plene  administravit  —  Replication, 
/a«Js.]— Where,  in  an  action  against 
an  executor,  he  pleaded  a  judgment 
recovered  against  him  as  executor, 
2inA  plene  administravit  prceter  £5, 
and  the  plaintiff"  replied  lands  of  the 
testator,  but  did  not  aver  that  the 
lands  were  remaining  when  action 
brought,  and  neither  confessed  nor 
denied  the  judgment  alleged  in  the 
plea — the  replication  was  held  bad  on 
special  demurrer.  Bowes  v.  Johnson 
et  al^  Executors,  158. 


FALSE  IMPRISONMENT. 
See  New  Trial,  1. 

Justification  under  an  alleged  war. 
rant.] — I.  Wherein  trespass  for  false 
imprisonment  the  defendant  justified 
under  a  warrant  from  the  President 
and  Board  of  Police  at  Cobourg,  under 
the  Cobourg  Police  Act,  for  the  non- 
performance  of  statute  labour  by  the 
plaintiff" ;  and  after  alleging  summons, 
appearance,  conviction  and  warrant  of 
distress,  averred  that  he  had  made  part 
of  the  sum  directed  to  be  levied,  and 
that  the  plaintiff  had  no  more  goods, 
and  thereupon  justified  under  a  warrant 
to  imprison  for  the  remainder  of  the 
penalty  for  twelve  days  absolutely, 
and  not  unless  the  fine  and  costs  should 
be  sooner  paid :  the  justification  was 
held  bad,  because  the  plaintiff"  was 
imprisoned  after  part  of  the  fine  had 
been  paid  ;  and  the  warrant  to  im- 
prison being  for  an  absolute  time, 
without  any  reference  to  the  earlier 
payment  of  fine  and  costs,  was  illegal 
and  void.  Trigerson  v.  The  Board 
of  Police  of  Cobourg,  4t05, 
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FALSE  RETURN. 
See  Sheriff,  3,  6,  7,  10. 

FERRY. 

See  New  Trial,  5. 

Power  of  Government  to  grant  a 
ferry  on  rivers  separating  Canada 
from  the  United  States.] — 1.  The 
government  of  this  county  has  power 
to  grant  a  right  of  ferry  on  rivers 
which  form  the  division  hne  between 
Canada  and  the  United  States,  and  a 
person  to  whom  such  a  right  is  grant- 
ed  may  maintain  an  action  against 
any  one  who  disturbs  his  ferry,  on  the 
waters  over  which  the  British  gov. 
ernment  has  jurisdiction.  Kerby  v. 
Lewis  et  al.y  207. 

Proof  of  right.] — 2.  A  letter 
from  the  Governor's  Secretary,  au- 
thorising a  person  in  the  name  of  the 
Government  to  take  possession  of  a 
ferry,  is  not  sufficient  to  estabhsh 
his  right  to  the  ferry,  so  as  to  enable 
him  to  maintain  an  action  for  its  dis- 
turbance.   Jones  V.  Fraser,  426. 


FINE, 

See  False  Imprisonment — Jury 
— Trespass,  2. 


FOREIGN  JUDGMENT. 
See  Action. 


FORGERY  (DEFENCE  OF.) 
See  Bills  and  Notes,  1. 


FRAUD. 
See  Cognovit — Fraudulent  Deeds 
— Goods  Sold. 


FRAUDULENT  DEEDS. 
See  Execution. 
1.    It  is  not  always  to  be  taken  as 
conclusive  evidence  that  a  deed  is 
fraudulent  against  creditors,  that  the 


debtor  has  remained  in  possession, 
receiving  the  rents  and  profits  for  a 
long  time  after  the  execution  of  the 
deed.    Doe  Roy  v  EamiltoUy  410. 

Assignme?it  of  property  subsequent 
to  several  executions,  and  prior  to 
others.] — 2.  Where  a  debtor  assigned 
to  a  creditor  property  which  w|is 
seized  by  the  sheriff  on  several  writs 
of  execution,  which  came  into  his 
hands  on  the  day  on  which  the  assign- 
ment was  made,  and  those  writs  were 
subsequently  satisfied  by  the  sale  of 
other  property  of  the  debtor,  but  be- 
fore they  were  satisfied,  and  a  fort- 
night after,  an  attachment  against  the 
debtor's  property  came  ateo  into  the 
hands  of  the  sheriff :  Held,  that  the 
property  assigned  was  secured  to  the 
assignees  against  the  attachment, 
although  it  had  been  liable  to  the  pre- 
ceding executions.  Hooker  et  at.  v. 
JarviSf  439. 

3.  A  deed  purporting  to  be  a 
deed  of  bargain  and  sale,  but  con- 
taining no  statement  of  consideration, 
pecuniary  or  otherwise,  and  no  suffi- 
cient proof  of  consideration  aliunde. 
Held,  void  in  law  against  a  bona  fide 
purchaser  for  value  at  sheriff's  sale 
under  judgment  and  execution,  al- 
though the  jury  had,  by  their  verdict, 
negatived  any  fraud  in  fact  in  the 
deed  expressing  no  consideration. 
Doe  Proudfoot  v.  McCrae,  502. 

4.  Where  a  debtor,  just  before 
several  executions  were  issued  against 
his  property,  assigned  it  to  trustees 
for  the  benefit  of  his  creditors,  with 
the  most  minute  accuracy  as  to  every 
article  of  property,  and  his  sign  was 
taken  down  from  his  shop,  but  he  re. 
mained  with  his  clerks  in  possession  of 
the  goods,  selling  them  as  if  his  own 
property,  but  accounting  to  the  trus- 
tees,  and  the  property  was  taken  in 
execution  by  the  sheriff,  as  belonging  to 
the  debtor .  Held,  in  an  action  of 
trespass  against  the  sheriff  by  the 
assignees,  that  the  jury  having  nega- 
tived the  possession  of  the  trustees,  a 
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verdict  for  the  defendant  was  correct. 
Armstrong  et  al.  v.  Moodier  538. 


FRAUDS  (STATUTE  OF.) 
See  Guarantee,  2. — Money  had 

AND  Received,  3. 

Agreement  for  sale  of  goods — 
Delivery  of  part — Refusal  to  receive 
residue — Action  for  price.'\ — Where 
in  an  action  for  goods  sold  and  de- 
livered the  plaintiff  proved  a  contract 
between  the  defendant  and  himself  for 
the  sale  and  purchase  of  21  sticks  of 
timber  at  £12  10s.  Od.  per  1000  feet, 
and  it  was  proved  that  the  timber  had 
been  delivered  at  the  place  appointed 
by  the  defendant,  where  the  agents  of 
the  plaintiff  and  defendant  inspected 
the  whole  and  measured  eight  of  the 
sticks,  the  value  of  which  was  paid 
into  court,  and  the  defendant  repu- 
diated the  rest  as  not  being  of  mer- 
chantable quality  :  Held^  that  there 
was  no  acceptance  of  the  residue,  by 
which  the  plaintiff  could  recover  as 
for  goods  sold  and  delivered,  nor  was 
there  any  binding  agreement  within 
the  statute.  Grover  v.  Cameron^  196. 


GAMING. 

Money  had  and  received  against 
treasurer  of  races  for  the  purse.'] — 
Where,  according  to  the  rule  of  a 
race,  for  a  purse  of  100  guineas,  the 
decision  of  the  Stewarts  appointed  to 
superintend  the  race  was  to  be  final 
on  all  questions  respecting  the  win- 
ning or  losing  of  the  race,  and  the 
plaintiff's  horse  was  the  winner  of 
the  first  heat,  and  came  in  first  in  the 
second,  but,  in  consequence  of  alleged 
foul  riding,  was^  adjudged  by  the 
stewards  to  have  been  distanced,  and 
another  horse  was  pronounced  the 
winner.  Held,  that  the  plaintiff  could 
not  maintain  an  action  for  money 
had  and  received  against  the  treasurer 
of  the  race,  who  had  not  paid  over 
the  purse,  on  the  ground  that  the 
majority  of  the  stewards  had  not  con- 


curred in  the  decision  against  his 
horse,  and  on  proof  that  there  had 
in  fact  been  no  foul  riding,  he  having 
assented  to  the  decision  of  the  said 
stewards  on  the  first  heat,  and  their 
decision  according  to  the  rule  being 
in  all  cases  final.  Gorham  v.  Boulton^ 
321. 


GENERAL  AVERAGE. 

Deck  cargo — Average  by  master  to 
owner  of  goods. \ — Where  the  usage 
is  proved  to  carry  a  deck  cargo,  if 
that  cargo  be  thrown  overboard  in  a 
storm  to  lighten  the  vessel,  the  owner 
of  the  vessel  is  liable  for  average  to 
the  owner  of  the  deck  cargo,  without 
proving  the  value  of  the  cargo  in  the 
hold,  and  without  taking  that  value 
into  account,  Grouselle  v.  Ferric  et 
ul.f  454. 


GENERAL  ISSUE. 
See  Sheriff,  2. 

Admissibility  of  evidence  of  defence 
which  should  be  specially  pleaded.] — 
1.  When  a  defence  should  be  specially 
pleaded,  the  court  will  not,  with  the 
consent  of  the  parties,  admit  evidence 
of  such  defence  under  the  general 
issue.  The  inferior  courts  can  entertain 
a  suit  for  the  balance  remaining  due 
upon  a  written  undertaking  to  pay  a 
larger  sum.  Longworth  v.  M^Kay 
et  al,  149.  - 

Trespass  quare  clausum  fregit — 
Evidence.] — 2.  Where,  in  trespass 
quare  clausum  fregit  et  de  bonis  as- 
portatis,  by  one  of  two  tenants  in 
common,  it  was  proved  that  the  de- 
fendant entered  upon  the  land  under 
a  writ  of  execution  against  the  goods 
of  the  other  tenant.  Held,  that  such 
entry  could  not  be  given  in  evidence 
under  the  general  issue,  but  should  be 
specially  pleaded.  Jfewkirk  v. 
Fayne,  458. 
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GOODS  SOLD. 
See  Frauds  (Statute  of.) 

Action  barred  by  an  evasion  of  the 
revenue  laws.'] — Where  merchantg 
residing  in  the  United  States  sold 
goods  to  the  defendant,  and  combined 
with  him  in  furnishing  false  invoices 
to  evade  the  revenue  laws  of  this 
Province  in  respect  to  the  amount  of 
duties  to  be  paid  on  the  importation 
of  such  goods.  Heldf  that  the  plain- 
tiffs could  not  recover  their  value 
from  the  defendant  in  this  country. 
Mullen  et  al,  w.  Kerry  171. 


GRANT. 
See  Crown  Grant. 


GUARANTEE. 
See  Bills  and  Notes,  7. 

1.  Statement  of  consideration- 
Variance.'] — I  hereby  guarantee  to 
you  the  payment  of  the  carding 
machine  which  Hugh  McDonald,Esq., 
Stone  Mills,  has  purchased  from  you, 
on  the  terms  agreed  on  between  you 
and  him."  Held,per  Sherwvod,  /.,that 
the  consideration  was  sufficiently 
stated— per  McLean,  J.,  that  it  was 
not.  The  evidence,  however,  shewed 
a  fatal  variance  between  the  actual 
contract  for  sale  of  the  machine  and 
that  declared  on,  both  as  to  price  and 
terms  of  payment,  and  on  this  ground 
the  court  concurred  in  ordering  a 
nonsui^.    Wilson  v.  Hill,  9. 

2.  Statement  of  consideration.] — 
A  guarantee  endorsed  on  a  promissory 
note  at  the  time  of  its  execution,  in 
the  following  words :  We  guarantee 
the  payment  of  the  within  note," 
does  not  shew  a  sufficient  consider- 
tion  for  the  promise,  the  case  being 
within  the  Statute  of  Frauds.  Lock  et 
al  V.  Reid  et  al.,  295. 

HABEAS  CORPUS. 
See  Escape. 


HUSBAND  AND  WIFE. 

See  Arrest  of  Judgment— Crim- 
inal Conversation. 


IMPLICATION. 

See  Estate,  2. 


INCEST. 
See  Slander. 


INDEMNITY. 
See  Money  Paid. 


INDEMNITY  BOND. 

Inter  estbeyond  amount  of  penalty.] 
— A  plaintiff  on  a  bond  of  indemnity 
cannot  recover  interest  in  the  nature 
of  damages  beyond  the  amount  of  the 
penalty  of  the  bond.  McMahon  v. 
Ingersoll,  301. 


INDIAN  LANDS. 

Form  of  conviction  by  commis- 
sioners.]— Commissioners  appointed 
under  2  Vic,  ch.  15,  to  receive  in- 
formations and  inquire  into  complaints 
that  may  be  made  to  them  against  any 
person  for  illegally  possessing  himself 
of  the  lands  mentioned  in  the  statute, 
must  shew  upon  the  face  of  a  convic- 
tion by  them  under  that  act  that  the 
lands  of  which  illegal  possession  had 
been  taken  had  been  actually  occupied 
and  claimed  by  some  tribe  or  tribes 
of  Indians,  and  for  the  cession  of 
which  no  agreement  had  been  made 
with  the  government.  A  conviction 
alleging  that  the  party  convicted  had 
unlawfully  possessed  himself  oWrown 
Lands  is  bad,  as  they  have  no  general 
jurisdiction  over  such  lands.  Little 
et  aL  V.  Keating,  265. 
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INDUCEMENT. 
See  Malicious  Arrest,  4. 


INTEREST. 

See  Indemnity  Bond. — Money  had 
AND  Eeceived. 


INTERLOCUTORY  JUDGMENT. 
See  Irregularity. 

IRREGULARITY. 
See  Sci.  Fa.,  1. 

Where  the  defendant  had  appeared 
by  attorney,  and  the  plaintiff  after 
declaration  signed  interlocutory  judg- 
ment, and  served  notice  of  assessment 
of  damages  on  the  defendant  himself, 
and  assessed  damages  upon  that  notice 
—the  court  held  that  assessment 
irregular,  and  that  it  was  not  necessary 
that  any  notice  should  be  given  to  the 
plaintiff  of  the  defendant's  intention  of 
moving  to  set  aside  the  proceedings 
for  such  irregularity.  Bishop  v. 
Lindsay f  264. 


JOINT  STOCK  COMPANY. 

Proof  of  liability  of  a  member.'] 
In  an  action  against  a  member  of  a 
joint  stock  company,  his  admissions 
that  he  v^as  a  partner  are  sufficient  to 
prove  his  liability,  without  producing 
the  partnership  deed ;  and  when  a 
company  is  formed  for  purposes  which 
do  not  render  the  drawing  and  accept- 
ing of  bills  of  exchange  and  promissory 
notes  necessary,  it  will  be  sufficient  to 
establish  the  liability  of  a  partner  on 
billsa  nd  notes  drawn  or  accepted  in 
the  name  of  the  company  by  their 
secretary,that,whilehewas  a  partner, 
the  secretary  was  in  the  habit  of  so 
drawing  and  accepting  bills,  which 
were  afterwards  paid  with  his  con- 
currence and  admission  of  liabihty. 
Lee  V.  Macdonald,  130. 
4  R 


JUDGE  IN  CHAMBERS. 
iSee  Practice,  9. 

JUDGMENT  (ARREST  OF.) 
See  Arrest  of  Judgment. 


JUDGMENT  OF  NON  PROS. 
See  Practice,  9. 


JURISDICTION. 

See  Costs,  1,  2,  7. 


JURY. 
See  New  Trial,  3,  6. 
Relief  under  7  Wm.  IV.,  ch.  10.] 
— By  a  liberal  construction  of  the 
Estreat  Act,  7  Wm.  IV.,  ch.  10,  the 
court  will,  in  certain  cases,  relieve 
jurors  from  fines  imposed  on  them  at 
Nisi  Prius,  after  the  fine  has  been 
levied  by  the  sheriff.  In  re  Cole  and 
In  re  Mallory,  425. 

JUSTICE  OF  THE  PEACE. 
See  Magistrates. 


JUSTIFICATION. 

See  False  Imprisonment. — Mali- 
cious Prosecution,  2. — Sheriff, 
2. — Trespass,  1,  4,  6. 


KINGSTON  (TOWNSHIP  OF.) 
See  BauNDARY  Line. 


LACHES. 
See  Practice,  4. 


LANDLORD  AND  TENANT. 

See  DeInjuria.—Distress.— Lease. 
— Trespass,  6, 
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Where  a  tenant  leased  premises  at 
one  entire  rent,  and  his  landlord  died, 
having  devised  the  premises  among 
several  persons :  Held^  that  those 
persons  might  bring  separate  actions 
against  the  tenant  for  such  part  of  the 
rent  as  each  would  be  entitled  to  ac- 
cording to  his  respective  share,  with- 
out any  other  appointment  than  that 
which  a  jury  might  make  in  each  suit. 
Hare  et  ux,  v.  Froudfoot,  617. 


LEASE. 

See  Distress,  2. — Trespass,  6. 
Covenant  to  pay  rent  vdthout  de- 
duction.]— A  tenant  who  covenants 
to  pay  rent  without  deduction  thereout, 
for  or  by  reason  of  any  matter  or 
thing  whatsoever,  cannot  claim  a  de- 
duction for  the  amount  of  taxes  paid 
by  him  for  the  house  and  premises 
demised.    Grantham  v.  Elliott^  192. 

LEGACY. 
See  Estate,  1,  2. 

LIFE  ESTATE. 
See  Estate,  1,  2. 


LIMITATIONS  (STATUTE  OF.) 

1.  Pleading. — Residence  of  both 
parties  in  a  foreign  country.'] — A 
plea  that  the  defendant  and  plaintitT 
were  both  residing  in  a  foreign  country 
when  the  cause  of  action  accrued, 
and  that  by  the  laws  of  that  country 
the  defendant  is  discharged,  because 
no  action  was  brought  within  six 
years,  the  defendant  and  plaintiff  hav- 
ing both  resided  there  during  all  that 
time,  was  held  bad  on  general  de- 
murrer.   Hart  V.  Wilson^  19. 

2.  Retrospective  effect  o/.] — The 
statute  4  Wm.  IV.,  ch.  1,  sec.  17, 
has  a  retrospective  operation,  and 
applies  as  well  to  land  granted  and 
unoccupied  before  as  since  that  statute. 
Doe  McKenzie  v,  Furdy  et  al.^  144?. 


3.  Administrator,'] — In  an  action 
by  administrator,  a  replication  of  a 
promise  to  the  intestate,  in  answer  to 
the  plea  of  the  Statute  of  Limitations, 
is  not  supported  by  proof  of  a  promise 
to  the  administrator  Wright  v.  Mer- 
riam,  167. 

4.  Replication  that  the  plaintiff 
was  beyond  the  sea.] — In  a  replication, 
to  the  plea  of  the  Statute  of  Limita- 
tions, that  the  plaintiff  was  in  parts 
beyond  the  seas  when  the  action  ac- 
crued, a  place  where  the  plaintifl'  was 
must  be  alleged,  or  the  replication  will 
be  bad  on  special  demurrer.  Han- 
ney  v.  Belly  255. 

5.  Adverse  possession  for  twenty 
years.] — When  in  ejectment  it  is 
necessary  to  leave  the  question  of 
advei'se  possession  in  the  defendant 
for  twenty  years  as  a  doubtful  point 
to  the  jury,  it  is  not  a  case  in  which 
the  plaintiff  can  be  allowed  to  remedy 
legal  defects  in  his  tide,  by  availing 
himself  of  the  provisions  contained  in 
4  Wm.  IV.,  ch.  l,sec.  52,  and  giving 
notice  to  the  defendant  as  an  intruder, 
or  one  having  no  claim  or  colour  of 
claim  to  the  possession.  Doe  dem. 
Lyons  v.  Crawford,  334. 

6.  What  a  permissive,  not  adverse 
possession.] — Where,  on  a  question  of 
adverse  possession, it  was  proved  that 
a  line  had  been  agreed  on  by  the  pro- 
prietors of  adjoining  lots,  by  which 
they  agreed  "  to  abide  as  long  as  we 
live,  and  if  our  children  find  it  wrong 
they  may  correct  it Held,  that  this 
was  a  permissive  occupation,  and 
could  not  be  considered  as  an  adverse 
holding.  Doe  Murney  et  al.  v.  Mat- 
thews, 461. 


LIMITS. 

1.  Admission  of  debtor  to  charge 
sureties.] — An  admission  by  a  debtor 
on  the  limits  that  he  had  gone  beyond 
them,  is  not  admissible  to  charge  his 
sureties.  Freeland  v.  Jones  et  al.,  44. 

2,  Averment  of  defendants  being 
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bound  —  Pleay  nil  debet. I^ln  an 
action  on  a  bond  lo  the  limits  it  should 
be  shewn  in  express  term,  and  not 
merely  by  implication,  that  the  de- 
fendants became  bound.  Semble, 
that  when  it  does  not  expressly  appear 
in  the  declaration,  and  no  profert  of 
any  bond  was  made,  a  plea  of  de- 
bet is  good  on  demurrer.  Semble, 
also,  that  a  plea  that  the  debtor  left 
the  limits  under  the  authority  and 
command  of  divers  officers  of  Her 
Majesty's  militia,  in  order  to  quell  an 
insurrection,  would  be  a  good  answer 
to  action  against  the  bail  for  such  de- 
parture from  the  limits.  Douglass  v. 
Miirchison  ef  al.,4<S. 

3.  Where  a  defendant  in  execution 
on  the  limits,  on  demand  from  the 
plaintiff's  attorney,  gave  in  a  schedule 
of  his  debts  and  property,  amounting 
to  more  than  £2,000,  and  offered  to 
assign  the  whole  for  the  benefit  of  all 
his  creditors,  but  refused  to  give  up 
any  part  to  the  plaintiffs  alone,  he 
was  ordered  to  be  committed  to  close 
custody  under  4  Wm.  IV,,  ch.  10. 
Bruneau  v.  Joyce^  4-79. 

4'.  It  is  no  plea  to  an  action  by  the 
assignee  of  a  bond  for  the  limits 
against  the  sureties,  that  the  debtor, 
before  the  assignment  of  the  bond, 
left  the  limits  for  an  hour  without 
their  knowledge  or  consent,  and  after- 
wards returned  and  continued  on 
the  limits  before  the  commencement 
of  the  action.  McMahon,  Assignee, 
4-c.  V.  Masters  et  al,,  579. 


MAGISTRATES. 
See  Notice   of  Action,  1,  2,- — 
Trespass,  2,  3. 

1.  A  commitment  by  a  magistrate 
for  contempt,  if  there  be  no  recorded 
conviction,  should  shew  that  the  party 
was  convicted  of  the  contempt — 
stating  that  he  was  charged  with  it 
is  insufficient.  Quc57'e. — Whether  a 
justice  of  the  peace  executing  his 


duty  in  his  own  house,  and  not  pre- 
siding in  any  court  can  legally  punish 
for  a  contempt  committed  there. 
McKenzie  v.  Mewburn,  486. 

2.  Where  a  person  had  been  brought 
up  before  a  magistrate  on  a  charge  of 
a  threatened  assault,  and  was  ordered 
by  a  magistrate  to  find  securities  to 
keep  the  peace,  which  not  being  im- 
mediately able  to  do,  he  remained  in 
custody  of  a  police  constable  for  three 
hours,  during  which  time  the  magis- 
trate frequently  visited  him  to  ascer- 
tain if  he  had  found  bail;  and  at  night 
he  was  taken  to  the  gaol,  where  he 
remained  until  the  following  morning, 
when  he  was  discharged  on  bail  being 
procured.  Held,  that  this  was  not  a 
commitment  which  required  a  written 
warrant,  and  that  the  magistrate  was 
not  liable  in  trespass.  Lynden  v. 
King,  566. 


MAINTENANCE  (STATUTE  OF) 

Buying  an  equity  of  redemption.'] 
— Buying  an  equity  of  redemption  in 
a  mortgaged  property,  of  which  the 
person  selling  has  been  out  of  posses- 
sion for  many  years,  is  not  buying  a 
disputed  tide  within  32  Henry  VIII. 
McKenzie  v.  Miller,  459. 


MALICIOUS  ARREST. 

1.  Declaration— Averment  of  want 
of  probable  cause.'] — In  an  action  for 
malicious  arrest  on  mesne  process,  on 
the  ground  that  the  defendant  was 
going  to  leave  the  Province,  a  declar- 
ation is  good  in  arrest  of  judgment, 
which  states  that  the  defendant  made 
the  arrest,  "  having  no  reasonable  or 
probable  cause  to  apprehend," instead 
of  expressly  negativing  the  words  of 
the  statute,  and  alleging  "  that  he  did 
not  apprehend"  that  the  plaintiff 
would  leave  the  Province,  &c.  Den- 
ham  V.  Ridout,  193. 

2 .  On  final  process  for  fra'udulent 
parting  with  property — Defence.] — 
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Semble — In  an  action  for  a  malicious 
arrest  on  a  writ  of  Ca.  Sa,  on  an 
affidavit  that  tlie  defendant  had 
reason  to  believe  that  the  plaintiff  had 
parted  with  his  property,  or  made 
some  secret  or  fraudulent  conveyance 
thereof,  to  prevent  its  being  taken  in 
execution the  defendant  does  not 
answer  aprimdfacie  case  of  want  of 
probable  cause,  by  shewing  that, 
although  the  plaintiff  had  been  visibly 
in  the  possession  of  considerable  pro- 
perty, the  sheriff  had  returned  nulla 
bona.    Smith  v.  Chep,  213. 

3.  Froof  of  actual  arrest.'] — In  an 
action  for  a  malicious  arrest,  the  arrest 
is  not  proved  by  shewing  that  the  bailiff 
to  whom  the  warrant  was  directed  went 
to  the  plaintiff's  house,  and  told  him 
at  the  door  that  he  had  a  writ  against 
him,  but  did  not  enter  the  house  or 
touch  him,  and  afterwards  left  him,  on 
his  promise  to  put  in  bail  the  next 
day,  which  he  did.  Perrin  v.  Joyces 
300. 

4f.  Averment  negativing  debtor^ s, 
leaving  the  Province,'] — Where  in  an 
action  for  a  malicious  arrest  on  mesne 
process  the  plaintiff  declared  that  the 
defendant,  not  being  apprehensive 
that  he  would  leave  the  Province 
without  satisfying  the  debt  for  which 
he  caused  him  to  be  arrested,  falsely 
and  maliciously  made  an  affidavit  that 
he  was  so  apprehensive,  and  caused 
the  plaintiff  to  be  arrested,  &c.;  the 
declaration  was  held  bad  in  arrest  of 
judgment,  on  the  ground  that  the  in- 
ducement  and  averment  were  too 
large,  as  it  was  not  necessary  that  the 
creditor  should  be  apprehensive  that 
the  debtor  would  leave  the  Province 
of  Canada  to  justify  him  in  making 
the  affidavit  and  arrest.  Thompson 
V.  Garrison,  309. 

5.  Arrest  made  by  agent  without 
principaPs  knowledge.] — An  action 
for  a  malicious  arrest  cannot  be  main- 
tained against  a  principal  on  an  arrest 
made  on  his  agent's  apprehension  that 
the  debtor  would  leave  the  province, 


the  affidavit  and  arrest  being  both  made 
without  the  principal's  knowledge, 
privity  or  procurement.  Smith  v. 
Thompson,  325. 

6.  Nonsuit.] — In  case  for  malici- 
ous arrest,  in  which  the  declaration 
stated  that  the  defendant,  "not  being 
apprehensive  that  the  plaintiff  would 
leave  Canada,"  made  affidavit,  &c., 
an  objection  to  the  averment  as  being 
too  large,  is  a  good  ground  of  nonsuit. 
McBean  v.  Campbell,  457. 


MALICIOUS  PROSECUTION. 

1 .  Evidence — Record  of  acquittal.] 
— If  in  an  action  for  a  malicious  prose- 
cution, the  record  of  the  acquittal  of 
the  plaintiff  is  produced  at  NisiPrius^ 
the  court  cannot  inquire  into  the  cir. 
cumstances  under  which  it  has  been 
brought  forward ;  but  it  must  be  re- 
ceived  in  evidence,  although  no  order 
was  ever  granted  for  the  delivery  of 
a  copy  of  the  indictment  to  the  plain- 
tiff.   Lusty  V.  Magrath,^^0. 

2.  Proof  of  probable  cause.]  — 
Where,  in  an  action  for  malicious  pro- 
secution for  arson,  it  is  shewn  that 
the  defendant  received  information 
through  the  office  of  the  Governor's 
Secretary,  that  certain  persons  con. 
fined  in  the  Provincial  Penitentiary 
could  give  information  on  the  subjectof 
the  burning,  and  the  defendant  went 
accordingly  to  the  Provincial  Peni- 
tentiary, and  there  received  the  written 
statement  of  those  persons  that  the 
plaintiff  had  committed  the  arson. 
Held,\hdil  if  he  acted  bond  fide  on  this 
representation  it  formed  a  sufficient 
justification.  Oswald  v.  Mewburn, 
471. 


MANDAMUS. 
1 .  To  a  member  of  the  corporation 
individually  —  Return  disputing 
name  of  corporation.] — It  is  no  return 
to  a  mandamus  to  A.,  a  member  of 
the  Board  of  Police  of  London,  that 
the  President  and  Board  of  Police 


DIGEST  OF  CASES. 


693 


of  London  is  the  corporate  name,  and 
that  there  is  no  such  name  as  the  cor- 
poration of  the  town  of  London — the 
writ  having  been  directed  to  him  by 
name,  describing  him  as  a  member  of 
such  corporation.  The  court  will  not, 
on  a  suggestion  that  the  return  to  a 
writ  of  mandamus  was  not  actually 
made  by  the  authority  of  the  per- 
son to  whom  the  writ  is  directed, 
as  it  purports  to  be  made,  treat  it  as 
nullity:  it  must  be  expressly  shewn 
that  it  was  unauthorised,  to  enable 
them  to  do  so.  Retina  v.  Balkivell, 
297. 

2.  To  Warden  of  a  district  to 
swear  in  a  newly  elected  councillor,'] 
— Where  a  mandamus  was  applied 
for,  to  be  directed  to  the  warden  of 
the  London  district,  to  swear  in  a  per- 
son who  claimed  to  be  duly  elected  a 
councillor,  under  the  Municipal  Coun- 
cil Act,  the  court  discharged  the  rule, 
it  appearing  that  a  councillor  had  been 
returned  and  sworn  in  for  the  town- 
ship, which  return  had  been  contested, 
the  proper  remedy  being  by  quo 
ivarranto.    In  re  Brenan,  330. 

3.  The  court  refused  a  mandamus 
to  compel  a  registrar  to  register  a  deed 
on  a  declaration  of  its  execution  made 
in  England  under  f)  &  6  Wm.  IV., 
ch.  62,  substituting  declarations  for 
oaths,  as  that  act  does  not  extend  to 
such  a  case.    In  re  Lyons,  627. 

4.  The  court  refused  to  grant  a 
mandamus  to  compel  two  justices  of 
the  peace  to  issue  execution  upon  a 
conviction  under  Wm.  IV., ch.  4,  sec. 
2,  for  selling  liquors  without  license, 
the  conviction  having  been  founded 
upon  the  written  statement  of  the  in- 
former,  and  the  oath  of  one  other 
witness,  there  being  a  doubt  under  the 
statutes  whether  the  information 
ought  not  also  to  be  on  oath.  The 
QiLcen  V.  McConnell,  629. 

MARRIAGE. 
See   Criminal    Conversation. — 
Dower,  3. 


MASTER  AND  SERVANT. 
See  Apprentice. 


MATERIALITY. 
See  Pleading,  2. 


MEMORIAL. 

See  Evidence,  1. 


MESNE  PROFITS. 
See  Sheriff,  2. 


MILITIA. 

Liability  of  commanding  officer 
for  price  of  clothing. I—K  lieutenant 
colonel  of  militia  was  held  not  to  be 
liable  for  the  price  of  the  clothing 
ordered  by  him  for  his  men,  he  being 
merely  a  servant  of  the  government. 
Mcllderry  v.  Baldwin,  3 1 . 


MONEY  HAD  AND  RECEIVED. 
See  Corporation,  2. — Gaming. 

1.  The  Bank  of  British  North 
America  in  England,  received  money 
there  to  be  transmitted  to  A.  B.  in 
Upper  Canada,  and  sent  a  letter  of 
credit  to  A.  B.  to  receive  the  money 
at  a  branch  of  the  bank  in  Toronto. 
The  letter  was  taken  out  of  the  post 
office  in  Canada  (A.B.  having  in  the 
meantime  died)  and  A.  B's  name 
forged  on  the  letter  of  credit,  and 
the  money  received  by  some  person 
unknown  :  Held,  that  A. B's  executrix 
was  entitled  to  recover  the  money 
from  the  bank  in  Toronto  as  money 
had  and  received  to  A.  B's  use. 
Gissing  et  ux.,  Executrix,  v.  Hopper, 
505. 

2.  A  plaintiff,  who  has  paid  more 
than  the  legal  interest  for  money 
loaned  to  him,  may  maintain  an  action 
for  money  had  and  received  to  re- 
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cover  back  the  excess  of  interest  over 
the  legal  rate.  Barnhart  v.  Robertson, 
542. 

3.  Ifapartypaysmoneyon  a  verbal 
agreement  for  the  sale  of  lands,  he 
cannot,  without  shewing  any  thing 
more,  maintain  an  action  to  recover  it 
back,  on  the  ground  that  tbe  agreement 
is  void  by  the  statute  of  Frauds.  Bar- 
ber V.  Armstrong,  543. 


MONEY  PAID. 
Recovery  of  costs  by  a  party  in- 
demnified.'^— An  action  for  money 
paid  will  not  lie  against  a  person  who 
has  engaged  to  indemnify  another 
against  the  costs  of  an  action  brought 
against  him,  for  the  amount  of  those 
costs,  after  they  had  been  paid  by  the 
party  indemnified ;  the  action  should 
be  special  on  the  indemnity.  Miller 
V.  Munro,  166. 


MORTGAGE. 
See  Debt. — Estate,  3. — Mainten- 
ance (Statute  of). 
Semble,  th^t  a  certificate  of  a  regis- 
trar of  the  discharge  of  a  mortgage 
endorsed  on  the  mortgage  is  sufficient 
evidence  of  a  reconveyance,  without 
proof  of  the  execution  of  the  discharge 
itself.  Doe  Crookshanh  v.  Humber- 
stone,  103. 

MORTGAGEE. 
See  Dower,  4. 


MUNICIPAL  CORPORATION. 
See   County  Council,  1,  2. — 
Mandamus,  2. 


NEGLIGENCE. 
See  Attorney. —  Auctioneer. — 
Pleading,  5. 


NEW  ASSIGNMENT. 
It  is  not  necessary  in  a  new  assign- 


ment in  trespass  to  state  time  and 
place;  it  is  sufficient  to  allege  that 
the  trespasses  complained  of  were 
committed  at  other  and  different  times, 
and  on  other  and  different  occasions 
than  as  in  the  plea  mentioned. 
McGillis  V.  Martin,  Sheriff,  495. 

NEW  TRIAL. 

See  Amendment,  1. — Carrier,  1. — 
Duress. — Sheriff,  13. 

1 .  Action  for  f %lse  imprisonment — 
— Excessive  damages.'] — -New  trial 
granted  for  excessive  damages  in  ac- 
tion for  false  imprisonment.  Armour 
V.  Boswell  et  al.,  153. 

2.  Neio  trial  to  an  executor  re- 
fused.]— Where  in  an  action  against 
an  executor  on  the  bond  of  his  testa- 
tor, non  est  factum  was  the  only  plea 
pleaded,  and  the  plaintiff"  had  a  ver- 
dict, the  court  refused  to  grant  a  new 
trial  and  allow  a  plea  oipleneadminis- 
travit,  on  the  affidavit  of  the  executor 
that  he  had  administered  all  the  assets 
before  action  brougbt,  there  being  no 
satisfactory  answer  given  why  the 
plea  had  not  been  pleaded  before. 
Mcdonald  v.  De  Tuyle,  335. 

3.  Misconduct  of  the  jury.] — 
Where,  after  a  verdict  for  the  plain- 
tiff", it  was  shewn  that  after  the  jury 
retired  to  consider  their  verdict  com- 
munications bad  been  made  to  them 
by  persons  out  of  the  jury  room ;  that 
they  had  been  furnished  with  pro- 
visions and  spirituous  liquors  by  per- 
sons who  were  known  to  be  friendly 
to  the  plaintiff",  and  that  there  was 
reason  to  believe  that  they  had  re- 
ceived an  improper  bias,  a  new  trial 
was  granted,  with  costs  to  abide  the 
event.  Armour  v.  Boswell  et  at., 
352. 

4.  Verdict  for  plaintifi— Demurrer 
against  him — Amendment  and  new 
trial.] — Where  in  an  action  of  tres- 
pass there  were  several  issues  in  law 
and  in  fact  arising  on  several  special 
pleas  going  to  the  whole  cause  of 
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action,  and  the  plaintiff,  before  the 
argument  of  the  demurrers,  went  to 
trial  and  assessed  his  damages  at 
£17  10s.,  having  proved  only  one 
act  of  trespass,  and  the  demurrers 
were  afterwards  admitted  to  be  against 
him,  the  court  refused  to  allow  him 
to  set  aside  his  verdict,  amend  his 
pleading  and  go  to  a  new  trial. 
Tyrrel  v.  M^jers,  433. 

5.  Where,  in  case  for  the  disturb- 
ance of  a  ferry,  the  jury  gave  a  per- 
verse verdict  for  the  defendant,  con- 
trary to  the  ]aw,  evidence,  and  judge's 
charge,  a  new  trial  was  granted  with- 
out costs.  Kerby  v.  Lewis  et  al.^ 
489. 

6.  Where  a  jury  found  j£5  damages 
for  the  plaintiff",  with  a  condition  that 
each  party  should  pay  his  own  costs, 
which,  on  being  refused  by  the  court, 
they  altered  to  a  verdict  for  the  de- 
fendant, with  the  same  condition,  and 
subsequently,  to  an  unconditional  ver- 
dict for  the  defendant,  a  new  trial  was 
granted  without  costs.  McKay  v. 
Lyons,  507. 

7.  Where  a  party  at  the  trial  does  not 
except  to  the  charge  of  the  judge,  he 
cannot  afterwards  urge,  on  a  motion 
for  a  new  trial,  that  there  was  a  mis- 
direction, although  the  charge  be  in 
fact  open  to  exception.  Manners  v. 
Boulton,  663. 

NIAGARA  HARBOUR  AND 
DOCK  COxMPANY. 
See  Corporation,  3. 


NISI  PRIUS  RECORD. 
See  Amendment,  2. — Practice,  3. 


NOLLE  PROSEQUI. 

Action  on  a  promissory  note  made 
by  M.  and  endorsed  by  C.  Pleas  by 
M.,  general  issue  and  set-ofF,  and  by 
C,  general  issue,  set-off*,  and  release. 
The  plaintiffs  took  issue  on  M.*s  pleas, 
and  entered  a  nolle  prosequi  as  to  C. 
Seldj  by  Rohinson,C  J.,  and  Macau- 


lay  ^  J.,  that  inasmuch  as  the  plaintiffs 
confessed  by  their  nolle  prosequi  that 
C,  had  a  set-off"  sufficient  to  meet  the 
note,  they  could  not  recover  the 
amount  against  the  other  defendant ; 
and  by  Jones,  J.,  and  Hagerman,  J., 
that  they  were  not  precluded  from 
doing  so,  Robertson  et  al.  v.  Moore 
and  Cronyn,  646. 


NONJOINDER. 
See  Bills  and  Notes,  10. 


NONSUIT. 

See  Arbitration  and  Award,  3« — 
Bills  and  Notes,  10. — Guar- 
antee, 1.— Malicious  Arrest,  6. 

NOTARY. 
See  Bills  and  Notes,  11. 


NOTICE  OF  ACTION. 

1.  Statement  of  form  of  action  to 
he  brought.'] — In  the  notice  of  action 
given  to  a  magistrate  for  an  act  done 
under  the  Petty  Trespass  Act,  it  is 
necessary  to  specify  the  form  of  action 
intended  to  be  brought.  Wadsworth 
v.  Mewburn,  432. 

2.  It  is  no  ground  of  objection  to  a 
notice  of  action  against  a  magistrate, 
that  the  plaintiff*  declared  by  a  diff*er- 
ent  attorney  from  the  one  by  whom 
notice  was  given  and  process  issued. 
McKenzie  v.  Mewburn,  486. 

3.  It  is  sufficient  if  a  notice  of 
action  under  the  Division  Court  Act 
4  dz;  5  Vic,  ch.  3,  sec.  61,  be  signed 
by  the  attorney  of  the  party  com- 
plaining, but  such  a  notice  is  insuffi- 
cient if  it  contains  no  statement  of  the 
place  where  the  trespass  or  injury 
was  committed,  which  is  made  the 
subject  of  the  action.  Kemble  v. 
McGarry,  570. 

4.  A  bailiff  is  entitled  to  notice 
under  the  Division  Court  Act  4  &  5 
Vic,  ch.  3,  if  he  has  been  acting' 
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bond  Jide  under  the  act,  notwith- 
standing his  proceedings  may  be  irre- 
gular and  render  him  liable  as  a 
trespasser.  Fowke  v.  Robertson  et 
al,  572. 


NOTICE  OF  ASSESSMENT. 
See  Irregularity. 

NOTICE  TO  PRODUCE. 

A  notice  to  produce  a  writ  of  execu- 
tion issued  by  Court  of  Request  Com- 
missioners, some  few  days  after  the 
commencement  of  an  assize,  the 
defendants  being  more  than  ninety 
miles  from  the  assize  town.  Held 
insufficient.  Held  also,  that  the  no- 
tice was  not  dispensed  with  by  the 
writ  being  pleaded  in  justification,  the 
general  issue  being  also  on  the  record. 
McCraev.  Osborne  et  al,,  500. 


NOTICE  TO  QUIT. 
See  Ejectment,  1,  3. 


[NUISANCE. 

Action  by  reversioners — Damages.'] 
— In  an  action  on  the  case  by  rever- 
sioners for  a  serious  injury  to  their 
reversionary  interest,  by  the  erection 
of  a  nuisance  in  a  public  highway, 
the  jury  are  not  necessarily  restricted 
to  a  verdict  for  nominal  damages  on 
the  first  trial,  but  may  give  damages 
commensurate  to  the  injury  which 
the  plaintiffs  may  sustain  by  the 
possible  continuance  of  the  nuisance. 
Drew  et  al.  v.  Baby,  239. 

PARTNERSHIP. 

See  Bills  and  Notes,  10. — 
Joint  Stock  Company. 


PARTICULARS  OF  DEMAND. 
See  Practice,  6. 

PARTITION. 

2  Wm.  IV.,  ch.  35.]— Where  a 
testator  directed  in  his  will  that  after 
the  death  of  A.  his  land  should  be 
divided  between  his  children  by  his 
executors  :  Held,  that  in  the  absence 
of  any  refusal  of  the  executors  to^ 
make  the  partition  after  the  death  of 
A.,  it  was  not  a  case  in  which  the 
court  could  direct  a  partition  to  be 
made  under  2  Wm.  IV.,  ch.  35. 
Cronk  v.  Cronk,  332. 


PATENT. 

See  Crown  Grant — Estate,  1. 


PAYMENT. 

See  Covenant. — De  Injuria. — 
Money  had  and  received. 


PAYMENT  INTO  COURT. 

Where  the  defendant,  in  an  action 
of  assumpsit,  paid  money  into  court 
and  died,  and  the  action  abated,  and 
the  plaintiff  afterwards  sued  his  exe- 
cutors for  the  same  cause  of  action, 
and  took  the  money  in  the  former 
suit  out  of  court,  but  proved  his  debt 
to  no  larger  an  amount.  Held,  that 
he  could  not  retain  the  costs  of  the 
first  action  and  recover  against  the 
executors  for  the  difference  between 
the  sum  remaining  and  that  originally 
paid  in.    Carey  v.  Choat  et  al.,  467. 

PENALTY. 
See  Indemnity  Bond. 
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PETTY  TRESPASS  ACT. 
See  Costs,  6. — Notice  of  Ac- 

TION,  1. 

PERMISSIVE  OCCUPATION. 
See  Limitations  (Statute  of),  6. 


PLExlDING. 

iS'ee  Amendment,  1. — Arbitration 
ANi>  Award,  3,  5.— Costs,  5. — 
Covenant —  De  Injuria. — Dis- 
tress, 1,  3. —  Executor,  2. — 
General  Issue.  — ■  Limitations 
(Statute  of),  1,  3,4. — Limits, 
2,4.  —  Malicious  Arrest,  1,  4, 
6. —  New  Assignment. —  Prac- 
tice, 3.--Seduction,  2.— Sheriff, 
2,  3,  4,  5,  6,  7,  9,  15,  16,  17.~ 
Trespass,  3,  4,  6. 
Variance. 

1.  Assumpsit  for  not  delivering 
flour — Averment  of  readiness  to  pay, 
or  tender  of  payment — Geo.  III.,  ch. 
7.] — Assumpsit  against  a  miller  for 
not  delivering  flour  ground  by  him 
from  wheat  sent  to  him  by  the  plain- 
tiff, on  an  agreement  that  he  would 
grind  and  deliver  the  flour  at  one  of 
two  prices  named,  depending  upon 
whether  the  barrels  were  furnished 
by  him  or  the  plaintiff.  Held — 1st. 
That  it  was  unnecessary  to  aver  that 
there  was  any  mark  to  distinguish  the 
plaintiff's  wheat,  as  required  bv  31 
Geo.  III.,  ch.  7,  sec.  3.  2nd.  that 
readiness  to  pay  either  one  price  or 
the  other,  and  notice  to  defendant,  or 
a  tender  of  payment  must  be  averred, 
but  that  the  former  was  sufficient. 
The  agreement  as  set  out  in  the  3rd 
count  was  to  grind  10,000  bushels  of 
wheat,  alleged  to  have  been  delivered 
by  the  plaintiff.  In  the  4th  count  it 
w^as  averred  that  under  the  said 
agreement  set  ont  in  the  third  count 
the  plaintiff  delivered  10,000  other 
.  bushels.  Held  bad.  Counter  v. 
Jones,  37. 
4  s 


2.  Materiality  —  Covenant  for 
quiet  enjoyment — Issue  on  title  being 
i7i  third  party  ."^ — Where  in  an  action 
on  a  deed  in  fee,  for  breach  of  coven- 
ant for  quiet  enjoyment  without  the 
hindrance,  &c.,  of  the  defendant  (the 
grants)  or  any  one  claiming  under 
her,  the  plaintiff  declared  that  A. 
and  others,  who  had  title  from  her  at 
the  time  of  the  execution  of  the 
covenant  to  the  plaintiff  to  the 
lands  and  woods  conveyed,  expelled 
the  plaintiff  under  such  title,  and  the 
defendant  pleaded  that  A.  and  the 
others  had  not  the  title  to  the  lands 
and  woods  under  her  at  the  time  of 
the  conveyance  to  the  plaintiff.  Held, 
on  special  demurrer  to  the  plea,  that 
the  allegation  of  the  title  in  A.  and 
the  others  at  the  time  of  the  convey- 
ance was  immaterial  and  not  traver- 
sable, and  that  the  plea  was  bad  in 
denying  the  title  of  A.  and  the  others 
to  the  lands  and  woods  conjunctively, 
and  not  disjunctively.  Grwynne  v. 
Brock,'21l. 

3.  Where  the  plaintiff  declared  in 
debt  for  £1000,  and  alleged  a  refer- 
ence to  arbitration  between  himself 
and  the  defendant,  by  bonds  in  a 
penalty  of  £1000,  and  set  out  the 
award  thereon,  assigning  breaches 
for  non-performance,  and  concluding 

whereby  an  action  hath  accrued  to 
recover  the  sum  of  £1000  above 
demanded,"  the  declaration  was  held 
bad  on  special  demurrer,  as  an  infor- 
mal declaration  on  the  bond  of  sub- 
mission.   Simpson  V.  Mode,  51^1. 

4.  Where  the  plaintiff  declared  in 
debt  on  bond  as  "  Governor  General 
of  Canada  .and  Judge  of  the  Court  of 
Probate  in  Upper  Canada,"  on  a  bond 
made  by  the  defendants  to  Sir  John 
Colborne,.at  the  time  ofthe  execution 
thereof  being  Lieutenant-Governor  of 
Upper  Canada,  and  Judge  of  the 
Court  of  Probate  therein,  and  to  his 
successor  in  office,"  and  assigned  as 
a  breach,  the  non-payment  of  the 
penalty  to  the  said  "  Sir  John  Col- 
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borne  or  any  other  person  or  persons 
whatever,"  whereby  an  action  had 
accrued  to  the  plaintiff  as  "  Governor 
General,  and  Judge  of  the  Court  of 
Probate,  and  successor  of  Sir  John 
Colborne,"  the  declaration  was  held 
bad  on  special  demurrer,  for  not 
shewing  where  or  when  the  plaintiff 
became  the  successor  of  Sir  John 
Colborne,  and  for  not  negativing  pay- 
ment of  the  penalty  to  the  plaintiff, 
and  for  averring  that  the  action  had 
accrued  to  the  plaintiff  as  "  Governor 
General  and  Judge  of  the  Court  of 
Probate."  Bagot  v.  McKenzie  et 
al.,  580. 

5.  The  plaintiff  declared  in  covenant, 
on  an  agreement  entered  into  by  the 
defendant  for  the  hire  of  a  steamboat, 
by  which  certain  sums  of  money  were 
to  be  paid  by  instalments,  and  it  was 
provided  that  the  defendant  should  run 
the  boat  only  on  the  still  water  of  the 
lake  and  river,  should  employ  an  ex- 
perienced and  competent  captain, 
mates  and  engineers,  and  a  sufficient 
number  of  competent  persons  to 
manage  her:  that  he  should  not  run 
her  at  any  improper  season  ;  and  that, 
if  from  fire  or  the  act  of  God,  or  any 
other  cause  than  carelessness  or  bad 
management  on  the  part  of  the  master 
or  hands  on  board  of  the  boat,  she 
should  be  lost  during  the  term  for 
which  she  was  hired,  then  the  instal- 
ments should  not  be  further  paid ; 
and  the  plaintiff  assigned  a  breach  in 
the  non-payment  of  £1,250,  the  in- 
stalment due  in  December,  1842. 
The  defendant  pleaded,  that  before 
that  sum  became  payable,  the  steam- 
boat, from  certain  other  causes  than 
carelessness,  &c.  to  wit,  because  she 
was  run  against,  run  foul  of,  and  run 
into  by  a  certain  schooner  called  the 
Canada,  became  and  was  sunk  and 
wholly  lost,  of  which  the  plaintiff  had 
notice,  and  the  defendant  was  thereby 
discharged.  The  court  held  the  plea 
bad,  because  the  accident  was  not  so 
described  as  to  except  the  mates 
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and  hands  on  board  from  being  the 
occasion  of  the  loss.  Counter  v. 
Hamilton,  612, 

6.  A  plea  to  debt  on  bond,  con- 
ditioned to  perform  the  award  of 
arbitration  to  be  made  in  writing, 
that  the  arbitrators  did  not  make  any 
award  in  writing  under  their  hands, 
was  held  bad  on  special  demurrer. 
Baby  v.  Davenfort,  64(3. 

7.  Where  in  trover  for  bills  of  ex- 
change the  defendant  pleaded  a  lien 
by  agreement,  and  the  plaintiff  replied 
a  tender  without  averring  that  the 
sum  tendered  was  sufficient,  the  re- 
plication was  held  bad  on  general 
demurrer.  Conger  v.  Hutchinson, 
644. 

8.  In  trespass  a  plea  that  the  de- 
fendant  is  not  guilty  of  the  grievances, 
instead  of  trespasses, laid  to  his  charge, 
is  bad  on  demurrer.  Clute  v.  Mc- 
Pherson,  646. 

9'.  A  set-off  of  a  sum  certain  may 
be  pleaded  to  a  declaration  in  debt  on 
a  submission  bond,  assigning  as  a 
breach  the  non-payment  of  a  sum 
certain  awarded  in  the  plaintiff. 
Lindford  v.  Mosgrove,  64>2, 

POSSESSION. 
See  Ejectment,  2,  3,  5. — Tres- 
pass, 5. 


POST  OFFICE. 
See  Sci.  Fa.,  2. 

Action  against  the  post-master  for 
neglect  of  duty — Declaration.'] — An 
action  will  lie  against  a  postmaster 
for  not  sending  a  letter,  but  the  plain- 
tiff in  his  declaration  must  aver  that 
the  letter  is  his.  Campbell  v.  Mc- 
Pherson,  34. 

POUND-KEEPER. 
See  Trespass,  1. 
A  pound-keeper  cannot,  under  3 
Vic,  ch.  21,  detain  and  sell  an  animal 


DIGEST  OF  CASES. 


699 


seized  by  him  for  damage  done  to  his 
own  close,  but  only  such  as  shall  "  be 
brought  to  him  "  by  some  other  party. 
In  trespass  against  a  pound-keeper  for 
seizing  and  selling  plaintiff's  horse, 
the  defendant,  in  justifying  his  act, 
because  the  plaintiff  had  not  paid  him 
the  damage  awarded  according  to  the 
statute,  must  shew  that  he  was  in  a 
position  to  claim  such  damaucr',  and 
set  out  in  his  plea  the  existence  of  all 
those  facts  from  which  his  right  arises. 
Brown  v.  Williams,  656. 


PRACTICE. 

See  Amendment,  1,  2. — Attach- 
ment.— Cassetur  Billa. — Com- 
mission TO  EXAMINE  WITNESSES.  

Irregularity — Nolle  Prosequi. 
Notice  of  Action,  1,  2,  3. — 
Notice  to  Produce. — Usury. 

1.  Filing  demurrer.'] —  Leaving 
a  demurrer  with  the  proper  officer  to 
file  is  sufficient,  although  he  do  not 
actually  file  ii.  Regina  v.  Gould,  26. 

2.  Rule  nisi  J  when  a  stay  of 
proceedings. 1 — A  rule  nisi  does  not 
operate  as  a  stay  of  proceedings,  un- 
less so  expressly  declared  in  the  rule. 
A  defendant  having  applied  for  se- 
curity for  costs,  does  not  waive  his 
application  by  pleading  in  abatement 
before  the  rule  is  returnable.  Hast- 
ings v.  Champion  et  al.,  29. 

3.  Striking  out  pleas.] — Where 
in  debt  on  bond  the  plaintiff  obtained 
an  order  to  strike  out  the  plea  oinon 
est  factum,  but  passed  his  nisiprius 
record  with  that  plea  on  it,  only  an- 
nexing the  judge's  order  to  the  record. 
Held,  that  the  plea  still  remained  a 
part  of  the  record,  and  that,  notwith- 
standing the  order  annexed,  the 
plaintiff  must  prove  the  bond.  Held 
also,  that  the  two  pleas  of  non  est 
factum  and  set-off  might  properly  be 
pleaded  together.  Atkins  et  al,  v. 
Clark  et  a^.,  33. 

4.  Appearance — iacAes.]— Where 
the  defendant  appeared  by  attorney, 


but  the  plaintiff,  having  overlooked  it, 
entered  an  appearance  for  him  ac- 
cording to  the  statute,  and  served  the 
declaration  on  the  defendant  person- 
ally. Held,  that  after  judgment  by 
default  and  notice  of  assessment 
served  on  the  defendant  he  was 
guilty  of  laches  in  not  applying  to  the 
judge  in  Chambers  to  set  aside  the 
proceedings  immediately  after  such 
service.  Ketchum  et  al.  v.  Keefer, 
56. 

5.  Appearance.] — When  the  plain- 
tiff enters  an  appearance  for  the 
defendant,  according  to  the  statute, 
he  is  not  bound  to  take  notice  of  any 
attorney  for  the  defendant,  until  he 
pleads.    Gourlay  v.  McLean,  79. 

6.  Particulars  of  demand — Pro- 
missory note. — When  a  promissory 
note  is  declared  on,  an  error  in  its 
date,  when  given  in  a  bill  of  particu- 
lars, is  immaterial.  Barney  v.  Simp- 
son,  96. 

7.  Where  a  declaration  was  enti- 
tled "  Michaelmas  Term,  to  wit,  22nd 
September,"  and  the  defendant  de- 
murred, because  the  plaintiff  had 
declared  in  Michaelmas  Term,  for  a 
cause  of  action  which  did  not  accrue 
until  the  22nd  of  September,  judg- 
ment was  given  for  the  plaintiff,  the 
memorandum  being  considered  as  a 
special  entitling,  and  the  declaration 
therefore  appearing  as  of  the  day  filed. 
The  proper  course  would  be  to  set 
aside  the  entitling.  Bristowe  v.  Pat- 
tenson,  107. 

8.  Opening  rule.]- — The  court 
will  not  open  a  rule  after  it  has 
been  made  absolute,  where  the  op- 
posite party  has  had  regular  notice 
of  the  rule  nisi,  and  full  opportunity 
to  answer  it.  Palmer  v.  McDonell, 
158. 

9.  A  judge  in  chambers  has  power 
to  set  aside  a  judgment  of  non  pros. 
A  defendant  cannot  sign  judgment  of 
non  pros,  for  not  declaring  when  the 
plaintiffs  have  in  fact  declared,  but  a 
mistake  has  been  made  in  the  name 
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of  one  of  them;  the  proper  course 
being  to  move  to  amend  the  declara- 
tion, under  7  Wm.  IV.,  ch.  3,  or  to 
set  it  aside  for  irregularit}^  Where 
a  declaration  is  amended  in  the  name 
of  the  plaintiff,  it  is  sufficient  to  amend 
the  declaration  filed,  without  filing 
an  amended  copy  of  the  declaration. 
Hart  et  al,  v.  Boyle,  168. 

PRACTICE  COURT. 
Tlje  full  court  will  not  entertain 
any  motion,  which  has  been  already 
heard  and  determined  in  the  Practice 
Court.    Notman  v.  Rapelje,  560. 


PRESENTMENT. 
See  Bills  and  Notes,  7,  9. 


PRETENDED  TITLE. 
See  Maintenance  (Statute  of). 


PRINCIPAL  AND  AGENT. 
See  Army. — Malicious  Arrest,  5. 

St.  Lawrence  Canal. 

A  person  receiving  money  from  an 
agent,  on  a  promise  to  return  it  to 
him,  cannot,  in  an  action  by  the  agent 
for  the  money,  set  up  as  a  defence 
that  the  money  really  belongs  to  a 
third  party.    Lister  v.  Barnham,  98. 


PROBABLE  CAUSE. 
See  Malicious  Arrest. — Malici- 
ous Prosecution,  2. 

PROBATE  (COURT  OF). 
See  Pleading,  4. 


PUIS  DARREIN  CONTINUANCE 

Release.'] — I.  After  judgment  by 
default,  a  plea  of  release  puis  darrein 
continuance  will  not  be  allowed. 
Shaw  V.  Shaw,  458. 

2.  The  affidavit  verifying  the  plea 
puis  darrein  continuance  may  be 
sworn  before  a  commissioner,  and 
where  the  defendant  settled  the  debt 
with  the  plaintiff  and  fraudulently  ob- 
tained a  release  from  him,  which  he 
pleaded  darrein  continuance,  to 
deprive  the  plaintiff's  attorney  of 
costs,  the  court  made  a  rule  absolute 
to  set  aside  the  plea,  unless  the  de- 
fendant paid  those  costs  in  a  month. 
Wheeler  v.  Bernard,  548. 


QUIET  ENJOYMENT. 
See  Pleading,  2. 

QUO  WARRANTO. 

See  Mandamus,  2. 


RECOGNIZANCES. 
Estreat —  Relief  under  7  Wm. 
IV.,  ch.  10.] — When  a  recognizance 
for  the  appearance  of  a  person 
charged  with  a  criminal  offence  is  es- 
treated for  non-appearance  at  the 
time  appointed,  the  court,  on  an  ap- 
plication to  discharge  the  eatreat  un- 
der 7  Wm.  IV.  ch.  10.  sec.  10,  will 
act  only  on  the  ground  set  out  in  the 
statute.  The  Queen  v.  Matthews  et 
al,  152. 

RECONVEYANCE. 
See  Mortgage. 


PROFERT. 

See  Sheriff,  9. 


REGISTRAR'S  CERTIFICATE. 
See  Mortgage. 
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EEGISTRY  ACTS. 
See  Evidence,  1. — Mandamus,  3. 
Mortgage. 

RELEASE. 
See  Puis  Darrein  Continuance, 
1. — Trustee. 


RELIGIOUS  SOCIETIES. 
Decision  of  the  court  Doe  Reynolds 
V.  Flint,  Michaelnias  Term,  4<  Vic. 
(not  reported),  upheld,  reversing  de- 
cision in  Doe  Trustees  of  Methodist 
Episcopal  Church  V.  BeU.  Doe  Me- 
thodist Episcopal  Chu7'ch  v.  Brass, 
437. 


RENT. 

See  Covenant — Distress,  1,  3. — 
Lease — Trespass,  6. 

REPLICATION. 
See  De  Injuria — Executor,  2. — 
Limitations  (Statute  of).  4. 


RESULTING  USE. 
See  Execution. 


REVENUE. 
See  Goods  Sold — Sci.  Fa.,  2. 


REVERSIONER. 
See  Nuisance. 

RIGHT  OF  ACTION. 
•  See  Trespass,  5. — Trover,  3. 


RULE  NISI. 
See  Practice,  2,  8. 
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SCI.  FA. 

1.  It  is  irregular  to  issue  a  Ca,  Sa, 
upon  a  judgment  more  than  a  year 
old,  even  though  a  Fi.  Fa.  has  been 
issued  within  tiie  year,  but  not  re- 
turned, without  a  Sci,  Fa.  Wilson 
V.  Jamieson,  481. 

2.  The  court  stayed  proceedings  in 
scire  facias  on  a  bond  to  the  Queen 
against  a  surety  for  the  due  perform- 
ance of  the  duties  of  the  post-office  by 
a  deputy  postmaster,where  it  appeared 
that  when  default  was  made  by  the 
deputy  postmaster  he  was  in  good 
circumstances,  and  the  deputy  post- 
master-general has  taken  security 
from  him  for  the  amount  of  his  default, 
the  surety  having  had  no  notice  of  the 
default  until  three  years  after  it  oc- 
curred, when  the  deputy  postmaster 
became  insolvent.  In  debts  due  to 
the  Crown,  which  would  be  cogniza- 
ble in  the  Exchequer  in  England,  this 
court  may  give  relief  when  it  appears 
that  "in  law,  reason,  or  good  con- 
science the  debtor  should  not  be 
charged."  The  Queen,  v.  Bonter,  551 . 


SECONDARY  EVIDENCE. 
See  Evidence,  1. 


SECURITY  FOR  COSTS. 
See  Practice,  2. 

SEDUCTION. 

1.  7  Wm.  IV.,  ch.  Affidavit 
under  the  statute,  when  necessary. 
— In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  while  she 
was  living  with  a  third  person,  it  is 
not  necessary  that  an  affidavit  of  the 
seduction  by  the  defendant  should  be 
made  by  the  daughter,  and  filed  ac- 
cording to  7  Wm.  IV.,  ch.  8,  sec.  4. 
Gill  V.  Brown,  142. 

2.  7  Wm,  IV.,  ch.  8.]-~In  an 
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action  on  the  case  by  a  father  for  the 
seduction  of  his  daughter,  who  was 
not  living  with  him  at  the  time  of  the 
seduction,  it  is  not  necessary  under 
the  Provincial  statute  7  Wm.  IV., 
ch.  8,  to  aver  in  the  declaration  that 
the  action  is  brought  under  that  statute. 
McLean  v.  Aindie,  456. 


SET-OFF. 

Subsequent  action  for  subject  matter 
of  set-off  in  a  previous  action. 'l — 1. 
Where  two  masons  brought  an  action 
for  work  and  labour  against  their  em- 
ployer, and  recovered  a  verdict  for 
£60,  it  was  held  that  the  employer 
could  not  afterwards  bring  an  action 
against  them  for  money  he  had  paid 
iheni  on  account,  and  which  he  had 
attempted  to  prove  on  the  former 
action.  Hunt  v.  McCarthy  et  al., 
434. 

2  i  A  set-off  of  a  sum  certain  may 
be  pleaded  to  a  declaration  in  debt  on 
a  submission  bond,  assigning  of  a 
breach  the  non-payment  of  a  sum 
certain  awarded  to  the  plaintiff.  Lind- 
ford  V.  Mosgrave,  642. 


SET-OFF  OF  JUDGMENT. 

A  surety  cannot  claim  to  have  a 
judgment  obtained  by  his  principal 
against  the  plaintiff,  set-off  against  a 
judgment  obtained  by  the  plaintiff 
against  him  as  surety.  Gray  v. 
Smith,  62. 


SHERIFF. 
See  Abatement.— Bail.— Escape.— 

Fraudulent  Deeds,  4. 

1.  Sale  of  goods  on  defendant's 
premises —  Trespass.'] — A  sheriff  hav- 
ing seized  goods,  cannot  lawfully  sell 
them  on  defendant's  premises,  with- 
out his  permission,  any  person  going 
on  the  premises  to  purchase  may  be 
treated  as  a  trespasser.  McMaster 
V.  McPherson,  16. 


2.  Mesne  profits — Action  against 
executrix  of  sheriff — Plea  amounting 
to  general  issue."] — In  trespass  for 
mesne  profits  against  the  executrix  of 
a  sheriff,  a  plea  justifying  the  entrance* 
on  and  seizure  of  the  property,  under 
an  attachment  directed  to  the  testator 
under  the  Absconding  Debtor's  Act, 
against  the  estate  real  and  personal  of 
a  stranger,  was  held  bad  on  special 
demurrer,  as  amounting  to  the  general 
issue.  Green  v.  Executrix  of  Hamil- 
ton, 79. 

3.  Where  in  an  action  against  a 
sheriff's  surety  the  plaintiff  set  out  a 
judgment  and  execution  against  him- 
self in  a  former  suit,  and  that  the 
sheriff  had  levied  the  debt,  but  falsely 
returned  nulla  bona,  by  means  of 
which  return  the  plaintiff  was  obliged 
to  pay  the  debt  again  :  Held,  on  general 
demurrer,  that  the  declaration  was  bad 
in  not  shewing  how  the  plaintiff  was 
compelled  to  pay  twice,  the  first  pay. 
ment  having  discharged  the  debt. 
Davis  v.  Hamilton,  111. 

4.  In  covenant  against  a  sheriff's 
Surety,  if  the  plaintiff  omit  to  allege 
that  the  receipt  by  the  sheriff  was  after 
the  covenant  by  the  surety,  the  de- 
claration will  be  bad  on  general  de- 
murrer. Summers  y.  Hamilton,  113. 

5.  In  case  against  a  sheriff,  for  sell- 
ing goods  upon  the  plaintiffs'  Fi.  Fa. 
under  their  value,  the  judgment  in 
the  original  action  must  be  set  out. 
Q^ucere,  also,  whether  the  sheriff  must 
not  first  be  ruled  to  return  the  writ, 
and  the  action  brought  on  the  return. 
Billings  et  al  v.  Hamilton,  113. 

6.  Where,  in  an  action  for  a  false  re- 
turn of  nulla  bona,  the  plaintiffs 
alleged  as  a  breach  that  the  sheriff  had 
levied  and  made  the  money,  and  the 
defendant  pleaded  that  he  levied  and  . 
made  a  part  and  no  more,  which  he 
paid  over:  Held, on  special  demurrer, 
a  sufficient  answer  to  the  plaintiff's 
declaration,  and  that  the  defendant 
was  not  obliged  to  state  that  there 


DiaEST  OF  CASES. 


f03 


were  no  more  goods  or  chattels 
whereby  he  could  make  the  residue. 
Watso7t  et  al.  v.  Hamilton,  114. 

7.  Where  a  plaintiff  declared,  that 
on  a  Fi.  Fa.  issued  against  his  goods 
a  sheritFlevied  and  made  the  debt,  but 
falsely  returned  mdla  hona,  by  reason 
of  which  a  Ca.  Sa.  was  issued  against 
the  plaintiff,  and  he  was  arrested  and 
again  compelled  to  pay  the  money  : 
Held,  that  a  sufficient  damage  was 
shewn  to  make  the  sheriff's  sureties 
liable  as  for  the  wilful  misconduct  of 
the  sheriff.   Hexon  v.  Hamilton,  1 15. 

8.  Stayi7ig  proceedings  when 
surettj  has  paid  the  full  amount  of 
his  liability.'] — The  court  will  not  stay 
proceedings  in  an  action  against  a 
sheriff's  surety,  who  has  suffered 
judgment  to  go  by  default,  on  the 
ground  that  he  has  already  paid  the 
full  amount  of  his  liability,  unless  such 
payment  were  after  plea  pleaded ; 
and  the  costs  of  actions  brought  against 
the  sureties  cannot  be  included  in 
making  up  the  amount  forwhich  he  is 
liable  under  his  covenant.  Hixon  v. 
Hamilton,  155. 

9.  Action  by  the  sheriff — Surety — 
Profert  of  covenant  not  7iecessary.] — 
In  an  action  against  the  sureties  of  a 
sheriff,  it  is  not  necessary  in  the  de- 
claration to  make  any  profert  of  the 
covenant.  McCrae  v.  Hamilton,159. 

10.  False  return. — pedal  in- 
structions— Priority  of  executions .  ] — 
When  in  an  action  against  a  sheriff 
for  a  false  return  to  an  execution 
against  goods,  the  plaintiff  averred  that 
he  delivered  his  writ  to  the  sheriff  with 
instructions  not  to  proceed  upon  it 
until  some  other  writ  of  execution 
against  the  same  defendant  should 
come  into  his  hands;  that  another 
writ  did  come  into  his  hands  ;  that 
the  sheriff  seized  and  sold  under  both 
writs,  and  made  sufficient  money  to 
satisfy  both,  but  falsely  returned  that 
proceedings  had  been  stayed  on  the 
plaintiff's  writ,  and  that  he  could  not, 
in  consequence,  make  the  money — 


the  declaration  was  held  good  on 
general  demurrer.  Strange  v.  JarviSj 
Sheriff,  160. 

11.  Sheri^^s  surety.] — The  court 
refused  to  relieve  a  sheriff's  surety, 
who  had  suffered  judgment  to  go  by 
default,  after  damages  had  been 
assessed  against  him,  by  allowing 
him  to  plead  that  he  had  already  paid 
the  amount  of  his  covenant  under 
the  statute.  Scott  v.  McDonald  et 
al.,  238. 

12.  The  sureties  of  a  sheriff  cannot 
be  relieved  after  the  sheriff's  return 
to  a  writ  of  Fi.  Fa.  of  money  made, 
by  shewing  that  the  money  was  in 
fact  not  made,  even  although  issue  be 
raised  upon  the  pleadings,  whether 
money  was  actually  made  or  not. 
Phelp  V.  McDonell  et  al.,  258. 

13.  Verdict  against  the  sheriff  for 
an  escape — Recovery  from  debtor^ — 
Where  a  sheriff  suffers  a  voluntary 
escape,  he  cannot  afterwards  bring  an 
action  against  the  debtor  to  recover 
from  him  the  amount  which  he  has 
had  to  pay  for  his  escape ;  but  where  in 
such  an  action  the  justice  of  the  case 
was  clearly  with  the  sheriff,  and  the 
judge  charged  the  jury  in  favour  of 
the  defendant,  but  they  found  a  verdict 
for  the  plaintiff,  the  court  refused  to 
grant  a  new  trial.  Ruttan  v.  Ashford, 
280. 

1 4? .  Case  for  fraudulent  represent- 
ation of  an  execution  debt.] — A 
sheriff  cannot  maintain  an  action  on  the 
case  as  for  a  fraudulent  representation, 
when,  having  seized  goods  on  an  ex- 
ecution of  a  third  party,  he  is  after- 
wards instructed  by  the  defendant  to 
seize  the  same  goods  on  his  execution, 
although  on  an  adverse  claim  being 
set  up,  the  plaintiff  on  the  first  writ 
withdrew  his  execution,  and  the  de- 
fendant refuses  either  to  withdraw  his 
or  to  indemnify  the  sheriff,  and  the 
adverse  claimant  afterwards  prose- 
cutes the  sheriff,  and  recovers  for  the 
illegal  seizure  and  detention.  Jarvis 
v.  The  Commercial  Bank,  337. 
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15.  Action  for  selling  under  value 
— P/ea.]  —  Where,  in  an  action 
against  a  sheriff  for  not  selling  lands 
in  execution  for  the  best  price  that  he 
could  get  for  the  same,  but  wrongfully 
and  injuriously  much  below  their  real 
value,  the  defendant  pleaded  that  he 
sold  the  lands  for  the  best  price  that 
he  could  get  for  them  :  Held,  that  the 
plea  was  good  on  general  demnrrer. 
Watson  V.  McDonell  et  al.,  450: 

16.  Action  for  money  received  by 
• — Declara  tion  —  Breaches  .J — In  an 
action  on  a  sheriff's  covenant,  it  is  a 
good  breach  to  state  that  he  was  in- 
debted  in  a  named  sum  had  and  re- 
ceived, without  specifying  how  or  on 
what  occasion  the  money  was  re- 
ceived. Commercial  Bank  v.  Jarvis 
and  La7id,  474. 

17.  In  an  action  for  an  escape  it  is 
a  good  plea  that  the  plaintiff's  attorney, 
having  received  the  debt  and  costs, 
authoriseil  the  sheriff  to  discharge 
the  debtor;  J)ut  it  is  not  good 
to  plead  that  after  the  escape  the 
sheriff  paid  the  attorney  a  sum  of 
money  in  full  satisfaction  of  the  original 
debt  and  costs,  and  of  all  damages 
arising  from  the  escape.  Stocking 
V.  Cameron,  475. 


SHERIFF'S  DEED. 

Sale  and  deed  by  deputy  after  the 
death  of  the  sheriff.'] — A  deed,  ex- 
ecuted by  a  deputy  sheriff,  of  lands 
sold  under  an  execution  after  the 
death  of  the  sheriff  to  whom  the  writ 
was  directed,  and  after  the  appoint- 
ment of  a  new  sheriff,  is  void.  Doe 
ex  dem,  Campbell  \,  Hamilton,  88. 


SHERIFF'S  SURETIES. 

See  Abatement.— Sheriff,  3, 4,  9, 
11,  12.— Variance. 


SIDE  LINES. 
See  Boundary  Line  Commission- 
ers, 3. 

SLANDER. 

Special  damage^ — Held,  hyRobin- 
son,  C.  J.,  and  Jones,  J.,  that  words 
imputing  the  crime  of  incest  to  a  paid 
preacher  or  lay  exhorter  of  theMetho- 
dist  Church,  are  of  themselves  action- 
able, without  shewing  a  special 
damage  arising  from  the  slander,  on 
the  ground  that  the  tendency  of  the 
slander  is  to  occasion  the  loss  ot 
plaintiff's  employment  or  office,  nor 
is  it  any  objection  to  such  action  that 
the  slander  was  not  spoken  with  re- 
ference to  the  office.  Macauiay,  J., 
and  Hagerman,  J.,  dissenting.  Starr 
V.  Gardner,  ^12. 


SPECIAL  DAMAGE. 
See  Slander. 


SPIRITUOUS  LIQUORS. 
24  Geo.  II.,  ch.  46.]— The  above 
statute,  disallowing  the  sale  of  spirit- 
ous  liquors  at  one  time  of  quantities 
of  less  value  than  twenty  shillings,  to 
be  consumed  out  of  the  shop,  is  not  in 
force  in  this  province.  Heartly  v. 
Hearns, 


ST.  LAWRENCE  CANAL. 
3  Wm.  lV.,  ch.  17.] — Assumpsit 
does  not  lie  against  the  commissioners 
of  the  St.  Lawrence  Canal,  under' 3 
Wm.  IV.,  ch.  17,  for  work  done  on 
the  canal  on  a  contract  made  with 
them,  unless  it  can  be  specially  shewn 
that  they  made  themselves  personally 
liable,  as  they  must  be  considered 
merely  as  agents  of  the  government. 
Tait  v.  Hamilton  et  al.,  Commission- 
ers of  the  St.  Lawrence  Canal,  89. 
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STATUTES 


(CONSTRUCTION 
OF). 


32  Henry  VIII.,  ch.  9,  McKenzie 
V.  Miller   459 

5  Eliz.,  ch.  4.  Dillingham  v.  Wilson.  85 
3  Wm.  and  Mary,  ch.  5.    Stodart  v. 

Arderly   305 

8  Anne,  ch.  14.  Stratheyy.  Crooks...  587 
5  Geo.  II.,  ch.  7.    Doe  Butler  v. 

Stevens    63 

24  Geo.  II.,  ch.   46.     Heartley  v. 

Beams    462 

31  Geo.  III.,  ch.  7.  Counter  v.  Jones.  37 
69  Geo.  III.,  ch.  14.    Delonyetal.  v. 

Striker  et  al   137 

59  Geo.  III.,  ch.  14.  Doe  Gallagher  v. 

McConnell   347 

2  Geo.  IV.,  ch.  1.    Price  v.  Sullivan 

et  al     640 

1  "Wm.  IV.,  ch.  1.    Doe  England  v. 
Crysdale    254 

2  Wm.  IV.,  ch.  35.    Cronk  v.  Cronk.  332 

3  Wm.  IV.,  ch.  8.    Commercial  Bank 

V.  Jarvis  et  al   257 

8  Wm.  IV.,  ch.  17.    Tait  v.  Hamilton 
etal   289 

4  Wm.  IV.,  ch.  1.      Statute  of  Limi- 
tations." 

4  Wm.  IV.,  ch.  4.   Armoury.  Boswell 

et  al.   450 

4  Wm.  IV.,  ch.  10.    Bruneau  v.  Joyce  479 

4  &  5  Wm.,  IV.,  ch.  89.    McKenzie  et 

al.  V.  Kirby   416 

5  Wm.  IV.,  ch.  1.    Small  v.  Rogers  et 

al   476 

5  Wm.  IV.,  ch.  8.    Regina  v.  Kelly...  152 
5  Wm.  IV.,  ch.  3.    Wilson  v.  Dilling- 
ham  ,   537 

7  Wm.  IV.,  ch.  3.  Perry  v.  Hamilton  285 
7  Wm.  IV.,  ch.  8.  Gill  v.  Brown...  142 
7  Wm.  IV.,  ch.  8.    McLean  v.  Ainslie.  456 

7  Wm.  IV.,  ch.  10.    In  re  Cole   425 

7  Wm.  IV.,  ch.  10.     Regina  v.  Mat- 
thews, et  al   152 

1  Vic,  ch.  16.  Sioddart  v.  Arderley...  305 

1  Vic,  ch.  19.     Vanderlip  v.  Mills  ...  62 

2  Vic,  ch.  15.  Little  et  al.  v.  Keating  265 

3  Vic,  ch.  8.  Small  v.  Rogers  et  al...  476 
3Vic,  ch.  21.   Brown  y.  Williams....  656 

4  &  5  Vic,  ch.  3.  Kemblex.  McGarry  570 
4  &  5  Vic,  ch.  3.    Fowke  v.  Robertson 

et  al   572 

4  T 


STAY  OF  PROCEEDINGS. 
See  Practice,   2. — Sheriff,  8.- 

USURY. 


STRIKING  OUT  PLEAS. 
See  Practice,  3. 


SUNDAY. 

Exercise  oj  ordinary  calling. '\  — 
To  avoid  a  contract  matle  on  a 
Sunday,  it  must  be  shewn  that  it  was 
in  the  ordinary  calling  of  the  person 
making  it.  Bethune  v.  Hamilton^ 
105. 


SURVEY. 

See  Boundary  Line — Boundary 
Line  Commissioners. 
Erroneous  survey —  Compensation 
for  improvements.'] — The  59  Geo. 
III.,  ch.  14«,  sec.  2,  which  gives 
compensation  to  defendants  in  eject, 
menf  for  improvements  made  hj 
them  in  consequence  of  erroneous 
surveys,  applies  as  well  to  survej^s 
made  upon  request  of  individuals  as 
by  public  authority,  and  to  surveys 
made  as  well  since  as  before  the 
passing  of  the  act,  although  the  occu- 
pation of  the  defendant  may  have 
commenced  smce  the  passing  of  the 
act.  Doe  dem.  Gallagher  v.  Mc- 
Connell, 347. 


TAXES. 
See  Lease. 


TENANT  FOR  LIFE. 
See  Estate  1,  2. 


TITLE. 

See  Ejectment,  1.  5. — Ferry  2. 
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TRESPASS. 

See  Evidence,  2. — General  Issue, 
2. — New  Assignment.  —  New 
Trial,  4. — Sheriff,  1,  2. 

Justification  by  a  pound-keeper.] 
— I.  In  a  plea  of  justification  by  a 
pound -keeper  for  taking  a  pig, 
vvliere  the  justification  was  that  the 
pig,  contrary  to  township  regulations, 
broke  through  a  lawful  fence,  it  was 
held  necessary  to  allege  that  the  fence 
was  within  the  township,  andtoshew 
the  close  in  which  the  pig  was  tres- 
passing at  the  time  of  seizure.  Carey 
V.  Tate,  147. 

Proceedings  by  magistrates  under 
a  statute  disallowed  by  Her  Majesty.] 
— 2.  Where  an  act  had  been  passed 
by  the  Provincial  Legislature,  which 
was  subsequently  disallowed  by  Her 
Majesty,  but  while  it  was  in  force  the 
plaintiff  had  been  convicted  under  it 
by  the  defendants,  as  justices  of  the 
peace,  and  directed  to  pay  a  fine,  to 
be  levied  according  to  the  act,  and 
the  fine  not  having  been  paid,  a  war- 
rant was  properly  issued  by  the  de- 
fendants for  his  arrest  and  imprision- 
ment,  which,  however,  was  not  exe- 
cuted by  the  officer  to  whom  it  w^as 
directed  until  after  the  disallowance 
of  the  act  was  published  in  the 
Gazette.  Held^  that  as  the  conviction 
and  warrant  were  legal,  the  de- 
fendants could  not  be  considered  as 
trespassers  by  the  warrant  being  exe- 
cuted when  the  act  was  no  longer  in 
force.  Clapp  v.  Lawrason  et  al., 
318. 

Trespass  against  a  justice  for 
false  imprisonment— Declaration.'] 
—-3.  It  is  a  good  count  in  trespass 
against  a  justice  of  the  peace,  on  mo- 
tion in  arrest  of  judgment,  that  he 
with  force  and  arms  issued  his  war- 
rant, whereby  he  caused  the  plaintiff 
to  be  arrested  and  wrongfully  impris- 
oned, without  any  reasonable  cause, 
contrary  to  law,  and  against  the  will 
of  the  plaintiff,  until  the  plaintiff  gave ' 


his  promissory  note  to  A.  to  obtain 
his  discharge  from  the  imprisonment. 
Brennan  v.  Hatelie^  308. 

Justification  under  award  of 
Boundary  Commissioners.] — 4.  In 
trespass  quare  clausum  f regit,  the 
defendant  justified  his  entry  under  an 
award  of  boundary  commissioners, 
awarding  the  possession  of  the  locus 
in  quo  to  the  defendant,  and  averred 
that  he  entered  into  the  land  under 
the  award  as  his  freehold.  Held,  bad 
on  general  demurrer,  as  the  commis- 
sioners had  no  power  to  award  the 
possession,  and  the  plea  did  not 
amount*  to  liberum  tenementum, 
Vetm  Villaire  v.  Cecille  et  al.,  406. 

Sufficiency  of  property  or  posses- 
sion.]— 5.  Where  the  owner  of  a 
lot  of  land  encroached  upon  an  ad- 
joining lot  belonging  to  the  Crown, 
and  took  three  successive  crops  off  it, 
without  any  permission  from  the 
Crown,  and  another  person  who  had 
taken  possession  of  the  same  land, 
also  without  license,  about  ten  years 
before,  and  paid  taxes  and  made 
clearings  on  it,  warned  off  the  owner 
of  the  other  lot  after  he  had  taken  the 
third  crop,  and  then  cropped  the  land 
himself.  Held,  that  the  owner  of  the 
adjoining  lot  had  no  property  or 
possession  to  maintain  trespass  against 
him  for  that  crop.  Killichan  v. 
Robertson,  468. 

6.  Where,  in  trespass  to  land  and 
goods,  the  defendant  justified  the 
seizure  of  the  goods  for  rent  under  a 
demise  to  A.  B.,  and  the  plaintiff  re- 
plied that  before  the  rent  came  due, 
A.  B.  died,  and  the  defendant  and 
A.  B.'s  executor  joined  in  a  demise 
of  the  same  premises  to  the  plaintiff, 
under  which  he  entered  and  occupied, 
the  replication  was  held  on  demurrer 
to  be  a  good  answer  to  the  plea.  Held, 
also,  that  a  plea  of  a  distress  for  rent 
under  the  demise  after  the  lease  had 
expired  was  bad  for  not  stating 
that  the  distress  was  made  in  six 
months  after  the  determination  of  the 
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tenancy,  according  to  the  statute  8 
Anne,  ch.  14,  and  that  a  plea  of 
distress  for  rent  on  a  demise  of  a 
house  and  other  premises  to  A.  B.  at 
a  certain  rent,  and  that  the  plaintiff 
occupied  the  house  with  A.  B.  during 
A.  B.'s  lifetime,  and  after  his  death 
continued  as  the  defendant's  tenant 
of  the  house,  and  that  the  defendant 
distrained  for  the  rent  of  the  house 
and  other  premises  on  the  plaintiff's 
goods  in  the  house,  was  held  also 
bad,  as  the  plaintiff,  under  the  demise 
to  him,  was  liable  for  the  rent  of  the 
house  only  after  A.  B.'s  death,  and 
could  not  be  distrained  on  for  the 
rent  due  for  the  premises.  Strathey 
V.  Crooks,  587. 

7.  A  landlord  may  maintain  an 
action  of  trespass  against  his  tenant  to 
recover  the  damage  of  trees  cut  down 
and  carried  away  by  him,  and  which 
were  not  demised  to  him,  though 
growing  on  the  land  which  the  tenant 
held.    Chesnut  v.  Day  et  al.y  637. 


TRESPASSER. 
See  Ejectment. 


TROVER. 

See  Duress. 

Deed,  in  Jee.j — 1.  Trover  may 
be  brought  for  a  deed  passing  a  fee 
simple,  but  damages  can  only  be  given 
to  the  extent  of  the  value  of  the  land 
mentioned  in  the  deed  at  the  time  of 
or  or  subsequent  to  its  conversion. 
JBurr  V.  Munro,  57. 

2.  A  joint  action  of  trover  is 
maintainable  against  the  purchaser  of 
goods  at  sheriff's  sale,  and  the  attor- 
ney for  the  plaintiff,  who  indemnifies 
the  sheriff  for  the  sale,  by  a  person 
whose  goods  have  been  illegally  taken 
and  sold  as  the  goods  of  the  execu- 
tion debtor.  Kirby  v.  Cahill,  one, 
SfC,  and  Walker,  510. 
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3.  Where  a  devise  was  made  to 
the  plaintiff  of  half  the  fruit  which 
might  grow  on  a  certain  farm  devised 
to  another  parly,  and  the  lattergather- 
ed  the  whole  of  the  fruit  and  disposed 
of  it  for  his  own  use  :  Held^  that  an 
action  of  trover  could  be  maintained. 
Taylor  v.  Nugent,  54  9'. 


TRUSTEE. 
See  Execution. 
Estate  o/.] — A  release  by  an  exe- 
cutor who  is  also  a  trustee  does  not 
amount  to  a  relinquishing  of  the  trust, 
— confirming  Doe  dem.  Boyeretal. 
v.  Claus,  4  0.  S.  40.  Doe  ex  dem, 
Berringer  v.  Hiscott,  23. 


USURY. 

Where  a  plaintiff  had  been  guilty 
of  gross  usury  in  taking  a  confession 
of  judgment  from  a  defendant,  the 
court  stayed  the  proceedings  on  pay- 
ment of  the  true  debt  and  interest, 
although  the  judgment  had  been 
assigned,  the  assignee  having  been 
shewn  to  have  had  notice  of  the  usury 
before  he  took  the  assignment.  Knapp 
v.  Forrest,  557. 


VARIANCE. 
See  Guarantee,  1. 
Where,  in  covenant  against  a 
sheriff's  surety,  the  plaintiff  set  out  a 
judgment  on  a  promise  and  under- 
taking," and  that  a  Fi,  Fa.  had 
issued  thereon,  to  which  the  sheriff  had 
made  a  false  return,  and  the  defendant 
pleaded  no  Fi.  Fa.  on  the  judg- 
ment, and  the  plaintiff  replied,  setting 
out  a  Fi,  Fa.  alleged  to  have  issued 
on  that  judgment,  but  reciting  a  re- 
covery  on  "  promises  and  undertak- 
ings," and  the  defendant  demurred 
specially  for  the  variance.  Held, 
that  the  replication  was  sufficient  in 
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this  action,  and  that  as  the  sheriff  could 
not  have  made  the  variance  a  defence, 
his  surety  could  not.  Roy  y ,  Hamil- 
ton^ 110. 


VENDOR  AND  VENDEE. 
See  Assumpsit,  2. 


WAIVER. 

See  Practice,  2. 

WAREHOUSEMEN. 
See  Carrier,  1. 


WARRANT. 

See  False  Imprisonment — Magis. 
TRATE,  2. — Trespass,  2. 

WILL. 

See  Estate,  1,  2,  3.— Partition- 
Trover,  3. 

WITNESS. 
See  Evidence,  2,  3. 
Action  against  sheriff^ s  surety — 
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Competency  of  deputy  sheriff. 1 — 1. 
The  deputy  sheriff  is  not  a  compe- 
tent witness  for  a  sheriff's  sureties  in 
an  action  against  them  for  his  miscon- 
duct in  the  execution  of  writs  of  Fieri 
Facias  delivered  to  him,  unless  re- 
leased, nor  can  his  competency  be 
restored  by  indorsing  his  name  under? 
Wm.  IV.  ch.  3,  sees.  18  &  19.  Roy 
V.  Hamilton,  285. 

2.  In  an  action  against  one  of  two 
joint  makers  of  a  promissory  note, 
the  maker  not  joined  is  a  competent 
witness  for  his  co-maker,  to  prove 
illegality  of  consideration  for  the  note, 
upon  receiving  a  release.  Phinney 
et  al.  v.  Smith,  498. 


WORDS  (CONSTRUCTION  OF.) 

"  Agrees  to  Let  or  Hire."— -Dis- 
tress, 2,  Page,  303. 


WORK  AND  LABOUR. 

Materials  not  included.']  —  On 
counts  for  work  and  labour,  and  goods 
sold  and  delivered,  the  materials  found 
and  provided  for  carrying  on  the  work 
cannot  be  recovered.  Wilson  v. 
De  la  Hooke,  317. 
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